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RAPPORTS JUDICIAIRES REVISÉS 


DE LA 


PROVINCE DE QUÉBEC. 


PROCEDURE.—PLAIDOYERS.—MOTION. | 
SUPERIOR COURT, Montreal, 18th April, 1857. 
Coram Day, J., SMITH, J., MONDELET, J. 


THE BEACON LIFE AND FIRE ASSURANCE COMPANY OF LON- 
DON vs. WHYDDON. 


Held: 1° That a Plaintiff may plead new facts as matter of estoppel 
to the allegations of an exception à la forme. 

2° The sufficiency of those facts as estopping the Defendant from 
sustaining his exception by the allegations objected to, cannot be tried 
by motion. (1) 


Plaintiffs assumed in their declaration the character of a 
corporate body, incorporated under a general law of Great 
Britain providing for the incorporation of joint stock companies 
but did not allege the details of the mode by which they had 
been so incorporated. The Defendant was stated to have been 
their agent, and the action was for a balance of moneys re- 
maining in his hands, as such agent. An exception à la forme 
was fyled by Defendant, on the ground that the declaration 
should have contained the title and description of the statute 
under which the incorporation had taken place and the details 
of the proceedings which the company had taken to incorporate 
itself. Plaintiff replied by alleging the appointment, by them, 
in their corporate capacity, of Defendant, as their agent, his 
acceptance of the office, his reception, in that quality, of large 
sums of money for the corporation; of which the sum now 
claimed formed part; and his acknowledgment that the balance 
sued for was due: that, under such circumstances, he was 
estopped from denying their incorporation, and could, there- 


(1) V. art. 135 C. P. C. 
TOME VI. 1 
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fore, have no interest in demanding the particulars of it. The 
Defendant moved to reject the substantive allegations of the 
plea, as forming a departure from the declaration. 

HEMMING, for Defendant, contended that it was impossible 
to take issue with Plaintiff, till means were afforded Defendant 
of knowing with whom he had to deal. Without the particulars, 
the want of which was objected to in the exception à la forme, 
the identity of Plaintifis was not sufficfently established. 
Plaintiffs had introduced new facts into his answer to the ex- 
ception, for the purpose of supplying these defects in his de- 
claration, which the court could not permit, as the declaration 
must stand or fall upon its own allegations, and cannot be 
strenghthened by extraneous matter introduced with an answer 
to an exception. 

ABBOTT, for Plaintiffs, urged that the new facts alleged in the 
answer to the exception à la forme, were only introduced to 
shew that the declaration was not defective, or, in other words, 
to shew that Defendant had no right to demand the infor- 
mation of which he complained of. It was an answer explaining 
Defendant’s position in regard to Plaintiffs, and claiming that 
Defendant was estopped by that position from making such 
objections. The answer set up that Defendant had been ap- 
pointed and had acted, for a length.of time, as the Insurance 
agent of Plaintiffs, in Montreal, that he had contracted with 
them, insured for them, received premiuins for them, and held 
them forth, as a corporate body, till he left their employ, that 
he had rendered then an account shewing the balance in their 
favor which was now sued for, and that it was easy to esta- 
blish, by authority,the proposition that a person holding such 
relations to a corporation cannot deny or put in issue the 
corporate capacity of his employers. (Day, J.: There would 
probably be little doubt of the correctness of your proposition, 
if this were not a foreign corporation. I am not prepared to 
say, however, that any valid distinction to take this case out 
of the general rule could be based upon that circumstance.) 
The principle contended for does not admit of such a distinc- 
tion. It is not because the court can be presumed to have a 
knowledge of the existence of native corporations, that the rule 
is enforced ; but, because an agent employed by a principal, 
in a certain quality, to receive monies for him, and actually 
receiving such monies, cannot, afterwards, withhold those 
monies from his employer, by denying the very quality under 
which he obtained authority to receive them. But the discus- 
sion of the sufficiency of the allegations of the answer to cons- 
titute an estoppel, must take place under a law issue, and the 
court can now only say whether those allegations are regular 
or not, as tendering an issue whether of law or of fact. 
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Day, J.: The allegations of the answer to the exception à la 
forme, appear to the court to be quite admissible. The Plain- 
tiff's declaration has been objected to as not containing certain 
allegations which Defendant contends are necessary to enable 
him to plead to it. Plaintiffs allege uew facts, as a basis for 
what they assert to be a legal conclusion from those facts, 
viz., that Defendant has no right to object to the alleged 
omissions in the declaration. Thus, an issue is offered which 
Defendant may accept, either upon the truth of Plaintiff's 
allegations, in his answer, their sufficiency in law, or both. 
The sufficiency of these facts, as constituting an estoppel of 
Defendant from excepting, as he does, to the declaration, 
cannot be tried by motion, and upon that point, therefore, 
the court offers no opinion. The motion must be dismissed. 
(1 J., p. 178.) . 

ABBOTT and BAKER, for Plaintiffs. 

HEMMING and LUNN, for Defendant. 


CHEMIN DE FER.—RESPONSABILITE. 
SUPERIOR Court, Montreal, 30th April, 1857. 
Coram Day, J., MONDELET, J., CHABOT, J. 


BOUCHERVILLE vs. THE GRAND TRUNK RAILWAY COMPANY: 


Hdd: That the prescription of six months, under 8 Vic., chap. 25, 
sec. 49, and 14 and 15 Vic., chap. 51, sec. 20, applies to claims for dam- 
ages caused by negligence of the servants of the company, in destroy- 
ing by fire, the rubbish collected on the line of railroad, being the final 
act of the construction of the Grand Trunk Railway. (1) 


The action of Plaintiff was instituted in June, 1856,to recover 
from Defendants, £84 7s. 6d. The declaration set up that 


(1) La section 49 du chapitre 25 des Statuts du Canada de 1845, 8 Vict., 
contient les dispositions suivantes : ‘‘ Si quelque action ou poursuite est inten- 
‘+ tée ou commencée contre quelque personne ou personnes pour aucune chose 
‘* faite ou à faire en conformité du présent acte, ou dans l’exécution des pou- 
‘‘ voirs et de l'autorité, ou des ordres ou injonctions ci-dessus donnés, ou 
** accordés, toute telle action ou poursuite sera intentée ou commencée sous 
‘6 six mois de calendrier après la commission du fait ; ou dans le cas où il 
‘“ aurait continuation de dommages, alors sous six mois de calendrier après la 
‘4 cessation de tels dommages, et non après.” 

La section 20 du chapitre 51 des Statuts du Canada de 1851, 14 et 15 Vict., 
contient les dispositions suivantes : ‘‘ Toute action pour compensation de 
** dommages ou torts éprouvés, à raison du chemin de fer, sera intentée dans 
** le cours des six mois de calendrier qui suivront la date où le dommage sup- 
‘s posé aura été éprouvé, ou s’il y a continuité de dommage, alors dans les six 
‘* mois de calendrier qui suivront la date où le fait qui cause le dommage aura 
** cessé, et non aprés,...” 

Voir S. du C. de 1888, 51 V., ch. 29, s. 287. 
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Plaintiff, on the 29th June, 1855, had 250 cords of wood 
placed on the line of Defendant’s road, in the county of 
Arthabaska, with their permission; that the Company, by 
their agents, or persons acting under their control and respon- 
sibility, had imprudently, and with gross and malicious, negli- 
gence, set fire to wood and other inflammable meterials, in 
the neighborhood of Plaintiff's wood, which was, in conse- 

uence, destroyed, and was of the value of £84 7s. 6d., which 
Defendants were liable to pay. The Defendants fyled three 
pleas to the action. The first plea was a plea of prescription 
of six months, under the statutes 14 and 15 Vict., chap. 51, 
and 16 Vict., ch. 39 and 76. The second plea stated, in effect, 
that the wood of Plaintiff had not been destroyed by the act 
or fault of the Company, or their employees, but the fire was 
communicated from the fire of the adjacent proprietors, that 
Plaintiff himself had imputed the cause of the fire to certain 
individuals, whom he called “contractors.” The third plea 
was a défense en faut. The Plaintiff answered by a demurrer 
to the first plea, and, in addition, generally to all the pleas; 
and the demurrer to the first plea would appear to have been 
maintained, by consent of the parties. 

Day, J.: This is a very interesting case; a fire was put to 
the bushes encumbering the railroad which communicated to 
wood of Plaintiff. The action is brought very nearly a year 
after the damage sustained. By the 8 Vict., ch. 25, and 14 
and 15 Vic., ch. 51, u prescription of 6 months is established 
against certain classes of cases of damages. This point, 
whether the right of action was prescribed by the lapse of 
six months was only raised at argument, but has not been 
pleaded. We have now before us only the general issue. 
There was an exception raising this point, and a demurrer 
having been filed to it, was maintained by the consent of 
parties, it seems, as we have no note of it. This exception, 
moreover, is not signed and does not allude to the statutes in 
question, and the demurrer contains no reasons, so that both 
ought to have been rejected. The question now before the 
court is whether this limitation of the action, 1s available to 
the Defendants under the general issue. We think it is, 
under the statute. There is a difference between this case and 
the others already brought for personal injuries, under the 
‘terms of the statutes already referred to. The damages aris- 
ing out of personal injuries constitute one class of cases, and 
there exists a second class of cases under the terms of these 
statutes. This is an action for the recovery of damages for 
wood burnt of Plaintiff's. A fire was put to heaps of rubbish 
on the road of Defendants. It was the last act for the com- 
pletion of the road. The servants of the Company have done 
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an act, in the execution of their duty, which gives a right of 
action to Plaintiff By the 8 Vic, ch. 25, sec. 49, and the 14 
and 15 Vic., ch. 51, sec. 20, the Company is responsible for a 
vast number of operatives who are paid as soon as their 
contract 1s completed. If the prescription of six months did 
not exist to meet such cases, and if the Company was respon- 
sible fur such damages during 30 years, it would be too late 
for the Company to wage their recourse against such opera- 
tives who are scattered all over the country. The 17th section 
of the 8th Victoria, ch. 25, enacts the same provisions as those 
contained in the 49th section of the same act, but it can be 
easily explained. The sections previous to the 17th, give the 
necessary powers to the Company for acquiring the lands ne- 
cessary for the building of their road, and when having got 
through, then the prescription against the remedies concern- 
ing that part of the act is enacted in the 17th section. The 
act then goes on for general purposes, and repeats its provi- 
sions concerning prescription in the 49th section. No other 
class of cases, therefore, can be contemplated than the one 
now before the court, viz, damages caused by servants of the 
Company. 

MOND§LET, J.: This question underwent a considerable dis- 
cussion in the délibéré. It is very important that the juris- 
prudence should be well settled, as the railroads are now 

coming numerous in the country, and will give rise to a 
variety of cases. The difficulty was whether there is more 
than two classes of cases contemplated by the statutory 
enactments. One difficulty also arose, as to the procédure 
which presented itself before the court, as to the pleadings as 
they now stand; but the majority of the court is of opinion 
that the procedure does not present any contradiction between 
the judgments adjudicating upon the rights of the parties in 
the cause. Prescription maintained ; action dismissed. (1 J,, 
p. 179.) 

DoUTRE and DAOUST, Attorneys for Plaintiff. 

CARTIER and BERTHELOT, Attorneys for Defendants. 
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ACTION EN DECLARATION D'HY °OTHEQUE. 
SUPERIOR COURT, Montreal, 30th April, 1857. 
Coram SMITH, J., CHABOT, J. 


PLATT et al. vs. PLATT et al. 


Held: That theconclusion in a declaration simply praying that certain 
land be declared hypothecated for the amount demanded, without 
asking that the land may be sold in ordinary course, is technically de- 
fective. 

This was an action for the recovery of a special legacy, and 
the declaration, after praying for the personal condemnation 
of Defendants, asked that a certain piece of land therein des- 
cribed might be “declared mo , hypothecated and affec- 
ted for the said payment, in debt, interest and costs.” 

SMITH, J.: This is an amicable action, so far as the amount 
settled between the parties as being due is concerned, and 
judgment, therefore, goes for the amount so adjusted, but it is 
quite impossible to grant the hypothecary portion of Plaintiff's 
conclusions, in the form in which it is drawn, simply praying 
that the land be declared hypothecated, without asking to have 
it sold in due and ordinary caurse, and consequently, this part 
of the conclusions must be rejected. Judgment accordingly. 
(1 J., p. 183.) 

Cross and BAncrort, Attorneys for Plaintiffs. 

ABBOTT and BAKER, Attorneys for Defendants. 


PROCEDURE.—EXCEPTION A LA FORME. 
SUPERIOR Court, Montreal, 30th April, 1857. 
Coram Day, J., SMITH, J., CHABOT, J. 


LYMAN et al. vs. CHAMARD. 


Hdd: That an exception à la forme, setting forth that Defendant is 
described in the writ of summons as of“ St. Hyacinthe ” simply, whereas 
he, in fact, lives in the parish of St. Hyacinthe le Confesseur, and that 
there are three distinct places or localities in the:district of Montreal 
known respectively as the town of St. Hyacinthe, the parish of St. Hya- 
cinthe, and the parish of St. Hyacinthe le Confesseur, is bad in law. 


This was a hearing en droit, raised by an answer in law to 
an exception à la forme fyled by Defendant. The exception 
alleged, that, at the time of the issuing and service of the writ 
of summons, and for a long time before Defendant had resided 
in the parish of St. Hyacinthe le Confesseur, in the district of 
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Montreal, whereas, in the writ of summons, he is only deseri- 
bed as of “St. Hyacinthe ” simply ; that there are three distinct 
and separate places or localities in the district respectively 
known as the town of St. Hyacinthe, the parish of St. Hya- 
cinthe, and the parish of St. Hyacinthe le Confesseur, and that 
there was no place of the designation given in the writ. 

Day, J.: The court sees nothing in the point attempted to be 
raised by Defendant's exception, and considers the general des- 
cription in the writ quite sufficient. Answer in law maintai- 
ned, and exception à La forme dismissed. (1 J., p. 183.) 

S. W. Dorman, Attorney for Plaintiff. 

LAFRAMBOISE and PAPINEAU, Attorneys for Defendant. 


—_——_—<——_ = —— 


DONATION.—DROIT D'HABITATION.—ACTION PETITOIRE, 
Cour SUPÉRIEURE, Montréal, 30 avril 1857. 
Coram Day, J., SMITH, J., CHABOT, J. 
VERDON vs. GROULX. 


Jugé: 1° Que la stipulation, dans un acte de donation, d’un droit d’ha- 
bitation sur une propriété à être acquise par le donataire, n’est valable 
qu’autant qu'il a été conféré par un acte subséquent, et après l'acquisition 

aite par la donation de la propriété à être ainsi affectée à ce droit. 

2° Que l'acquéreur d’un immeuble qui n’a eu ni la tradition ni la pos- 
session peut porter l’action pétitoire. 


Le Demandeur Verdon ayant porté une action pétitoire 
contre le Défendeur Groulx, ce dernier après avoir appelé son 
garant en cause, contesta néanmoins la demande de Verdon 
aux risques et périls de son garant qui avait contesté sa de- 
mande en garantie. (1) La première exception de Groulx allait à 
dire que par une donation qu'il avait faite de certains im- 
meubles à St-Aubin, son garant, il était stipulé ce qui suit: 
“ Les donateurs se réservent pour en jouir pendant leur vie 
“ durant, à titre de constitut et précaire, la maison qui est 
“ érigée sur la terre en premier lieu désignée, avec le privilège 
“ d'aller demeurer au village, quand bon leur semblera, après 
“ trois ans de ce jour, et, dans ce cas, les donataires seront tenus 
“et obligés de bâtir sur un emplacement bien clos, sur la rue 
“ principale du dit village St-Laurent, dans les environs de 
“ l'église, une maison, bâtiments et dépendances semblables à 


(1) Autorités du Défendeur St-Aubin: Digeste, Traduction de Hulot, tome 
3, p. 26 ; Pothier, Obligations,n° 243, 244, 247, 283 et 284 ; Idem, Droit d’habi- 
lation, tome 4, n°’ 39, 41; Nouv. Denisart, v° habitation, tome 9, p. 564 ; 
Duranton, tome 10, n° 295 ; Idem, tome 11, n° 140 ; Zacchariæ, 2nde partie, 
livre Ier, § 300, n° 3; Salviat, Usufruit, tome 2, p. 200. 
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“ ceux érigés sur l'emplacement appartenant aux héritiers de 
“ feue Marie Desautels, en son vivant épouse de feu Joseph 
“ Verdon, et à tous événements la maison ne devra pas avoir 
“ moins de vingt-six pieds carrés.” Que c'était en vertu de cette 
dernière disposition, que St-Aubin avait mis Groulx en posses- 
sion de l'emplacement revendiqué par Verdon, que, par l'acte 
de vente de St-Aubin à Verdon, il était déclaré : “ qu’attendu 
“ que Louis Groulx occupait présentement le dit emplacement, 
“ il est entendu, entre les dites parties, que le dit acquéreur 
“ adoptera, à ses risques, contre Groulx tels procédés qu'il 
“ jugera à propos pour lui faire livrer la possession du dit 
“ emplacement.” Que, conséquemment, St-Aubin n'avait point 
subrogé Verdon dans aucun droit, qu’il n’en avait jamais été 
mis en possession et qu'il savait que Groulx en était alors en 
possession, et que, conséquemment, il ne pouvait porter la 
présente action. (1) 

Par sa seconde exception, Groulx, prétendait qu'il avait 
acquis, dans la maison érigée sur cet emplacement, un droit, 
d'habitation, droit réel ; que la vente par St-Aubin à Verdon 
n'avait pas eu l'effet d'anéantir (2) et que Verdon n'avait pas 
plus le droit de l’en expulser que St-Aubin, qui n'aurait jamais 
été fondé à le faire. 

Le Demandeur principal répondit spécialement à ces excep- 
tions, que cet acte donation ne conférait aucun privilège ni 
droit au Défendeur sur l'emplacement, vu que, lors de sa passa- 
tion, St-Aubin n'en était pas encore propriétaire, et que cet 
emplacement n’y est mentionné que comme modèle d'un autre 
qui devait être fourni, dans le cas où le Défendeur désirerait 
aller demeurer au village St-Laurent, que ce n'était qu’un 
droit personnel qui ne pouvait affecter cet emplacement d’une 
hypothèque, privilège ou droit quelconque ; que St-Aubin 
pouvait vendre le dit emplacement, sans stipuler aucune 
réserve en faveur de Groulx ; enfin, que la tradition feinte, 
faite dans l'acte de vente de St-Aubin à Groulx, est suffisante 
en loi pour permettre à Verdon d'avoir recours à l’action 
intentée par lui contre Groulx, qui n’en est en possession que 
d'une manière précaire. Les parties procédèrent à la preuve 
de leurs allégués respectifs. Défendeur principal Groulx 
prouva, par témoins, qu'il avait été mis en possession de cette 
maison érigée sur l'emplacement par St-Aubin qui y avait 
transporté tous les meubles de Groulx. 

SMITH, J.: Le Défendeur Groulx conteste cette action péti- 


(1) 2 L. C. R., page 7, Brochu vs. Fützbach. 


(2) Domat, liv. I, tit. 2, sec. 2, nos 7, 9 et 11; 5 Proudhon, Traité de Pusu- 
fruit, chap. 61 et ch. 62, n° 2891 ; Proudhon, Domaine de propriété, 2 vol., 
n° 704, n° 708 ; 1 Despeisses, p. 642. 
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toire par une exception dans laquelle il invoque un droit 
d'habitation, et prétend que c'est un droit réel qu'il a le droit 
d'exercer. I] n’est pas nécessaire dans cette cause de savoir si 
le droit d’habitation est un droit réel ou personnel ; il suffit 
d’examiner la donation pour la décision que l'on est appelé à 
rendre. | 

Lorsque la donation fut faite à St-Aubin, Groulx demeurait 
sur un des terrains donnés. Il est vrai que, par une stipulation 
portée dans l'acte de donation, Groulx s’est réservé le droit 
d'aller demeurer au village, mais il n'est pas prouvé qu'il ait 
jamais mis son donataire en demeure de lui fournir une 
maison au village, et celle qu'il y occupe n’est pas celle stipulée 
en l'acte de donation,et rien ne fait voir qu'il ait jamais exercé 
ce droit. En conséquence, les conclusions du Demandeur lui 
sont accordées. 

The Court, considering that Defendant hath failed to 
establish, by legal and sufficient evidence, that the lot of land 
and premises sought to be recovered, in and by the present 
action, was charged with any drow d'habitation .as claimed 
under the donation, invoked hy Defendant, by reason of 
which Plaintiff can be barred or prevented from having and 
maintaining the conclusions of his declaration and action; 
doth overrule and set aside the exceptions filed by Defendant 
and doth adjudge and condemn Defendant, within 15 days 
after service upon him of this judgment, to quit, abandon and 
deliver up to Plaintiff par reprise d'instance, the possession 
and enjoyment of the emplacement house and premises men- 
tioned and described in the declaration in this cause, &c.(1 J., 
p. 184.) 

PELLETIER et BELANGER, Avocats du Demandeur. 

LAFRENAYE et Papin, Avocats du Défendeur. * 

DOUTRE et DAOUST, Avocats du Défendeur en garantie 
St-Aubin. 
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ACPION EN EXHISITION DE TITRES. —LODS ET VENTE. 
Cour SUPÉRIEURE, Montréal, 30 avril 1857. 
Coram Day, J., Smrru, J., CHABOT, J. 


Dumont et al. vs. CHAURETTE. 


Jugé: Que l’action en exhibition de titres est maintenant proscrite et 
abolie, par le statut provincial abolissant les lods et vente, 18 Vict., 
ch. 103, sec. 


Les Demandeurs, seigneurs de la seigneurie des Mille-Iles, 
située dans le district de Montréal, ayant actionné le Défen- 
deur en exhibition de titres, en conformité aux dispositions 
contenues dans les articles 73 et 77 de la Coutume de Paris, 
devant la Cour de Circuit du circuit du Lac des Deux-Mon- 
tagnes, ce dernier évoqua la cause devant la Cour Supérieure, 
à Montréal, et cette évocation ayant été admise, il répondit à 
cette demande par une défense niant le droit d’action formulé 
par le Demandeur. 

Day, J.: Une telle action n’existe plus depuis la passation 
de la loi de 1855, 18 Vict., ch. 103, qui a aboli les droits de 
lods et vente sur les mutations. 

L’amende n'est plus due, car, avec l'abolition des lods et 
vente, ont disparu tous les droits que le seigneur possédait 
antérieurement pour obtenir les moyens d'en être payé. Pothier, 
vers la fin de son traité des fiefs (titre des cens, sec. 3), discute 
la doctrine de l’exhibition de titre, et démontre que la fin 
ultérieure de cette demande est, de la part du seigneur, de 
s'assurer si le titre du nouvel acquéreur, est un titre qui donne 
ouverture au profit de vente. Maintenant, sous l'empire de la 
nouvelle loi déjà citée, le seigneur ne possède plus cet intérêt 
et son action n'embrusse aucun objet légal et serait frustatoire, 
en sorte que la cour ne peut pas maintenir la présente action 
qui ne peut conduire à aucun résultat fondé en loi. 

“The Court, considering that the action for compelling the 
censitaire to exhibit his title of acquisition is given to the 
seignior, in order that he may be paid his dues thereupon 
“pour être payé de droits de ventes saisines et amendes ; ” 
and that, by the seignorial act of 1855, all lods et vente and 
mutation dues and fines on sales subsequent thereto ure abolish- 
ed and that, by reason thereof, the seigniors, Plaintiffs in this 
cause, have no interest in the nature of the title of acquisition 
of Defendant, executed after the passing of the said act, or in 
obtaining from him an exhibition thereof, in manner and 
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form as in and by their declaration they have prayed, main- 
taining the exception of Defendant, doth dismiss the action 
of Plaintiffs. (1 J., p. 186.) 

TURGEON, Avocat du Demandeur. 

DE BLEURY, Avocat du Défendeur. 


CURE.—MARIAGE.—RESPONSABILITE. 


Cour SUPÉRIEURE, Montréal, 30 avril 1857. 
Coram Day, J., SMITH, J., CHABOT, J. 


LAROCQUE et vir vs. MICHON. 


Jugé: Que le mariage d’une fille mineure, célébré sans publications, 
en conséquence d’une dispense de l’évêque diocésain, et sans le consen- 
tement de ses parents, ne donne lieu 4 aucune action en dommuges 
contre Je curé qui l’a célébré. (1) 


CHABOT, J.: Le Défendeur, qui est le prêtre missionnaire 
de St-Jean Baptiste de Roxton, dans le district de Montréal, 
est poursuivi en dommages pour avoir marié la fille mineure 
de la Demanderesse, sans son consentement. : 

Si tous les faits qui sont allégués par la Demanderesse, 
dans sa déclaration, étaient prouves, il y aurait lieu à accor- 
der des dommages. Mais le curé a marié la jeune fille, 
en conséquence d’une dispense de l’évêque du diocèse. La 
Demanderesse ne demande pas la nullité de ce mariage, elle 
se borne à réclamer des dommages; conséquemment, l'action 
doit être déboutée. Il n’y a pas lieu à l'exercice d’une telle 
action, dans les circonstances que présente cette cause. 

Pothier, il est vrai, dit que le curé peut être pris à partie, 
comme complice de séduction et de rapt, mais non pas con- 
damné à des dommages civils. 

Il pouvait être suspendu et privé de son bénéfice, et c'était 
plutot l'effet d’une législation penaie. Ce mariage a été célé- 

ré & une heure avancée de la soirée, mais, dane ce diocese, 
la règle canonique, quant à l'heure de la célébration du ma- 
riage, ne milite pas contre ce fait. 

La preuve faite par deux témoins dans la cause, quant aux 
dommages, n'est d’aucune importance et est futile. Le juge- 
ment de la cour renvoie l’action de la Demanderesse. (1 J., 

. 187.) | 
P R. et G. LAFLAMME, Avocat des Demandeurs. 
LORANGER, POMINVILLE et LORANGER, Avocats du Défendeur. 


(1) V. art. 119 C. C. 
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| MARIAGE.—PRETRE.—RESPONSABILITE. 
BANC DE LA. REINE, EN APPEL, Montréal, 1 mars 1858. 


Présent : Sir L. H. LAFoNTAIXE, Baronnet, Juge-en-Chef, 
AYLWIN, DuvaL et Caron, Juges. 


LAROCQUE, Appelante, et MicHon, Intimé. 


Jugé: Que le prétre qui marie une mineure sans le consentement de 
ses parents, est passible de dommages en faveur des parents dont on 
a méconnu autorité : et que telle action procède valablement sans au 
préalable poursuivre la nullité du mariage. 


L'action était portée par l’Appelante, assistée de son second 
mari, pour dommages-intéréts contre l'Intimé qui, en sa qua- 
lité de curé, ou exerçant les fonctions de curé, dans la paroisse 
de Roxton, y avait célébré le mariage de la fille de l’Appe- 
lante, alors mineure, sans publication de bancs et sans avoir au 
préalable obtenu le consentement de la mère ou du tuteur, 
de la mineure, qui tous deux étaient domiciliés en la paroisse 
de Rigaud; la Demanderesse alléguait que l'époux était un 
homme inconnu, et que ce mariage n'étuit pas convenable. 

Le curé, pour défense à l'action, plaida qu'il n'avait causé 
aucun dommage à la Demanderesse, et qu'en célébrant le mu- 
riage dont il s'agissait il n'avait fait que suivre les instruc- 
tions de ses supérieurs ccclésiastiques, et que la Demande- 
resse ne pouvait exercer la présente action contre lui. Une 
admission des parties porte que “le Défendeur a célébré le 
mariage du consentement, avec l'approbation et suivant les 
instructions de l'évêque, qui avait donné dispense des trois 
bans.” C'est lA toute la preuve du Défendeur. Quant à l’en- 
quête de la Demanderesse, elle roule sur le caractère du mari 
que presque tous les témoins ne connaissaient que depuis en- 
viron un mois, sur la clandestinité du mariage, et sur l’éva- 
luation des dommages que peuvent souffrir des parents en pa- 
reille circonstance. 

La Cour Supérieure, par son jugement du 30 avril 1857, 
débouta l’action “ faute de preuve ;” mais, en rendant le juge- 
ment, la cour, par l'organe du juge Chabot, exprima l'opinion 
que la Demanderesse, en laissant subsister le mariage et n’en 
poursuivant l'annulation, le ratifiait tacitement, et ne pouvait 
conséquemment réclamer des dommages de celui qui l'avait 
célébré, et qu'il n'existait aucun précédent dans lequel on eût 
condamné le curé ou prêtre à des dommages envers la partie, 
les condamnations prononcées portant seulement des peines 
corporelles contre le curé ou prêtre. La Demanderesse se 

urvut en appel, se fondant sur les ordonnances qui prohi- 
bent le mariage des mineurs sans le consentement de leurs 
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père, mère ou tuteurs, prétendant que de la violation de ces 
défenses, il résultait aux parents une injure qui était appré- 
ciable en argent. (1) 

L'Intimé soutenait de son côté qu’en France on n'aurait pu 
condamner un prêtre comme fauteur de rapt, sans procéder 
en même temps contre le ravisseur ; que les prescriptions des 
ordonnances sur le mariage des mineurs étaient faites en vue 
de l’ordre public, et non en faveur des particuliers, et que les 
contraventions à ces ordonnances étaient seulement des of- 
fenses contre l'ordre public. 

LAFONTAINE, J.-en-C. : Il s'agit d'une action en dom- 
mages-intéréts, action qui, à raison des circonstances parti- 
culières qui l'ont fait naître, présente une question de la plus 
haute importance, puisqu'elle a trait, d’un côté, à l'autorité 
des ministres de la religion en fait de mariage, et de l’autre, à 
l'autorité des pères et mères sur leurs enfants mineurs. 

Au mois d'octobre 1855, le Défendeur Intimé remplissuit 
les fonctions de curé dans la paroisse de St-Jean-Baptiste de 
Roxton. Du premier mariage de l’Appelante avec le docteur 
Isidore Berthelot sont nées deux filles, dont l’une déjà mariée, 
demeurait à la même époque à Roxton avec son mari. Sa jeune 
sœur alla la visiter avec la permission de leur mère qui a son 
domicile à Montréal ; et il y avait à peine un mois qu'elle était 
arrivée à Roxton lorsqu'elle y épousa le notaire Amable Ar- 
chambault, qui, après un long séjour aux Etats-Unis, n’était lui- 
même arrivé à Roxton que depuis un mois ou deux, sans autre 
moyen de subsistance que ce que l'exercice de sa profession 
aurait pu lui procurer ; ce qui, soit dit en passant, ne lui pro- 
mettait pas un avenir brillant à Roxton, puisqu'il parait que, 
peu de temps après son mariage, il quitta cette paroisse pour 
aller s'établir ailleurs. (Ce mariage a été célébré à Roxton, par 
l'Intimé, le 12 octobre 1855. Madame Archambault avait alors 
& peine quinze ans, étant née le 23 octobre 1840, et elle avait 
pour tuteur son oncle maternel, Louis Isaac Larocque. 

‘Appelante prétend que l’Intimé a célébré le mariage de son 
enfant. sans son autorisation, sans même celle du tuteur, que 
par là le curé a méconnu et méprisé l'autorité de la mère sur 
son enfant, et que, dans les circonstances, il est passible, pour 
Linjure qu'il lui a ainsi faite, des dommages-intéréts qu'elle 
réclame de lui par son action. Voici le plaidoyer écrit de l'In- 
timé : “ Le Défendeur niant toutes et chacune les allégations 
“ contenues en la déclaration des Demandeurs, dit, pour 
“ défense à cette action, qu'il n'a causé aucun dommage aux 


(1) Autorités citées par l’Appelante : Pothier, Mariage, nos 66, 76, 321, 
324, 325, 329; 1 Bourjon, p. 7, nos 7 et 8, p. 11, no 30; 2 Dareau, Znjures, 
pp. 367, 388, 390, 422 ; 8 Toullier, p. 702, no 503 ; 2 Duranton, no 103, 
p. 87, no 203 ; Lemerle, Fins de non-recevoir, p. 186. - 
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“ Demandeurs ; qu'il n’est point coupable en la manière et 
“ forme portées en la déclaration, et qu'en célébrant le mariage 
“ dont il est question en cette cause, le Défendeur n'a fuit 
“ que suivre les instructions de ses supérieurs ecclésiastiques, 
“ et que les Demandeurs ne peuvent excrcer la présente action 
“contre le Défendeur.” Les Demandeurs ont répliqué que le 
Défendeur “ n'est pas recevable à invoquer comme justitica- 
“ tion de la célébration du mariage en question les instructions 
“ de ses supérieurs ecclésiastiques.” A l'enquête le Défendeur 
a produit une admission que lui a donnée l’autre partie à 
l'effet suivant,“ que le mariage dont il est question en cette 
“ cause a été célébré avec le consentement et autorisation et 
“ instruction de Monseigneur Prince, évêque du diocèse de 
“ St- Hyacinthe, dans les limites duquel le mariage a été 
“ célébré ; que le dit évêque avait accordé dispense de publi- 
“cation de bans pour la célébration du mariage; que le Dé- 
“ fendeur est un missionnaire et remplissait, lors de la célébra- 
“ tion du mariage, les fonctions de curé, au lieu de Roxton où 
“ fut célébré le mariage.” Le jugement du 30 avril 1857, dont 
est appel, n’est pas motivé; il y cst seulement dit que l'action 
est déboutée faute de preuve. Les parties déclarent néanmoins 
dans leurs factums que la raison du débouté de l’action, donnée 
viva voce par la cour, a été que “ semblable action n'existe pas 
en loi avant d’avoir fait prononcer la nullité du mariage.” En 
plaidant en appel, l'avocat de l'Intimé a admis qu'en pareil 
cas, le consentement des parents était nécessaire, et qu'il y 
aurait eu lieu de déclarer le mariage nul, si cette nullité avait 
été demandée. 

Ajoutons que l'Intimé n’ignorait pas la minorité de ma- 
dame Archambault, puisque lui-même, dans son acte de célé- 
bration du mariage, certifie qu'elle était mineure. Les faits 
énoncés à l'appui de la demande sont clairement établis. Le 
curé a célébré le mariage d’une fille mineure, sans l’autorisa- 
tion de sa mère, sans avoir obtenu celle du tuteur. Il y aurait 
eu une espèce d'excuse de la condnite de l’Intimé s'il avait 
procédé avec le consentement de ce dernier, bien que, légale- 
ment parlant, ce n’efit pas été une autorité suffisante, la mère 
de la mineure vivant encore. Pothier, Contrat de mariage, 
n° 333: “ Lorsqu'un mineur n’a ni père ni mère, il doit faire 
intervenir pour son mariage le consentement de son tuteur ou 
curateur. Le curé ne doit pas le marier sans que le mineur 
lui ait fait apparoir de ce consentement; et lorsque dans le 
fait il l’a marié, le mariage est présumé de droit entaché du 
vice de séduction ; et sur l'appel du tuteur ou curateur, il doit 
être déclaré nul, et abusivement contracté.” N° 335: “ Le 
consentement des tuteurs et curateurs n'est nécessaire que 
lorsque le mineur n'a ni père ni mère.” Cette cour est d'avis 
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que l'action de l’Appelante procédait valablement et qu'elle 
aurait dû être maintenue par le tribunal de première ins- 
tance. Dans le fait seul de la célébration du mariage, sans 
l'autorisation de la mère, il y a eu pour celle-ci une injure 
grave en méprisant son autorité maternelle, le curé l'a outra- 
gée dans ses sentiments et ses uffections; 11 l’a privée de la 
garde qu'elle avait de la personne de son enfant, du droit 
qu'elle avait de veiller à son éducation et de diriger sa con- 
duite jusqu'à son âge de majorité. Pour un tel outrage, une 
telle injure, la mère a droit de demander une réparation, et 
cette réparation doit lui être accordée. Mais, dit-on, cette ré- 
paration ne peut être poursuivie que par un père ou une mère 
qui a fait prononcer la nullité du mariage ! Quoi! ce ne sera 
‘donc pas assez pour des parents de subir en silence la douleur 
et outrage de se voir enlever leur fille, de la voir livrée aux 
mains d'un individu auquel ils n'auraient peut-être jamais 
consenti à l’unir, s’ils eussent été consultés ! Il faudra éncore, 
lorsqu'il ne sera plus temps de sauver l'honneur et la vertu de 
leur fille, que ces père et mère adoptent au préalable des pro- 
cédés qui doivent nécessairement avoir l'effet de réduire la 
victime toute sa vie à une condition plus déplorable pour elle- 
mème, et plus outrageante pour eux, que celle que le mariage, 
quoique célébré au mépris de leur autorité et de leurs affec- 
tions, lui ont faite ! Une telle proposition est tout à fait in- 
soutenable. L’Intimé aurait dû savoir qu'il n'est pas permis 
à un curé, pas même à son supérieur ecclésiastique, de sous- 
traire un enfant mineur à l'autorité de ses père et mère. Et 
c'est néanmoins ce qu'il a fait. Il a été admis qu'il avait agi 
ainsi d'après les instructions de son évêque diocésain. Le fait 
que l'Intimé n'a pas produit ces instructions, me porte à 
croire qu'il a dû se méprendre sur leur sens ou leur portée. Ces 
instructions n'ont pas pu aller jusqu'à l’autoriser à procéder à 
la célébration du mariage de madame. Archambault, sans le con- 
sentement de sa mère ; en toute probabilité, elles ne contenaient 
qu'une dispense de publication de bans. Même, dans ce cas, 
cette dispense seule n'était pas suffisante ; l’Intimé était en- 
core obligé de se faire représenter une semblable dispense pour 
le diocèse de Montréal, duns lequel était le domicile de la 
mineure ; ce domicile étant celui de sa mère. Ces deux dis- 
penses eussent-elles été obtenues, il fallait encore le consente- 
ment de l’Appelante pour justifier l'Intimé. Il n'y a pas de 
doute que ce mariage eût pu être déclaré nul si cette nullité 
eût été demandée par la mère. Le Conseil supérieur de Québec 
nous à laissé sur la matière un arrêt du 12 juin 1741, rapporté 
dans 1 À. J. R. Q., p. 37, relativement au mariage du sieur de 
Rouville, mineur, quoique célébré après dispense des trois bans 
accordée par le vicaire général du diocèse, lequel arrêt dit: 
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“ qu'il a été mal, nullement et abusivement procédé et célébré, 
déclare le dit mariage non valablement contracté, etc.” 
DuvaL, J.: This cause may, with truth, be said to be one of 
an unprecedented character. Whe we bear in mind that the 
catholic priest holds marriage to be a sacrement and the nup- 
tial tie indissoluble, the secret marriage of a young girl of 
the tender age of 15 years, at nine o'clock at night, without 
the slightest intimation to her parents, residing within a short 
distance of the parish where the marriage is celebrated, must 
necessarily create suspicions of a very grave nature. I cannot 
believe the Defendant acted in good fuith. He must have 
known and did know he was acting in violation of the laws of 
the church as well as the laws of the state ; these are elemen- 
tary truths which no priest can possibly ignore. By the laws 
of the church he exposed himself to interdiction ; by the laws 
of the state to proceedings of a very serious nature. It is to be 
regretted that the dispensation granted by the bishop has not 
been fyled. By it we would have been informed for what causes 
it was granted. We might then have asked who certified the 
truth of the causes assigned ? Was the priest a stranger to this 
certificate ? We have been told that the action was dismissed 
on the ground that the marriage had not been yet declared 
null, and that until this was done no action could be main- 
tained against the priest. I cannot assent to such a doctrine. 
No law has been referred to ; no authority cited in its support. 
To require the mother to take proceedings to have the mar- 
riage declared null would be to add to the injury she has 
already sustained and might cause the ruin of her child. The 
damages are smaller than I should have wished to have given ; 
but [ believe this is of little moment, as the Defendant is a 
missionary from whom the Plaintiff is not likely to recover 
much. I omitted to mention as an additional consideration in 
the cause, that neither of the contracting parties belong to 
the parish of the Defendant. In my opinion, the matter ought 
to be further investigated by the ecclesiastical authorities. 
Caron, J.: La conduite de l’Intimé me paraît d'après la 
preuve aussi extraordinaire que regrettable. Il est difficile de 
s'expliquer les motifs qu'il pouvait avoir en agissant, comme 
11 l'a fait: la production de la dispense de l'évêque aurait pu 
jeter quelque jour sur ce point, mais du consentement des 
parties, cette dispense n'a pas été produite, non plus que la 
demande qui en a été faite. Telle que la cause se présente, le 
curé en célébrant le mariage de la fille mineure de l’Appelante 
clandestinement et sans son consentement, a enfreint les lois 
ecclésiastiques aussi bien que les lois civiles. Il serait presque 
désirable que l'on pût supposer qu'il ignorait les lois, 1] serait 
à mes yeux moins coupable, mais cette supposition même est 
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impossible. Plusieurs des prétentions de l’Intimé paraissent 
mal placées dans la bouche d’une personne revêtue du caractère 
qu'il porte, et entre autres celle par laquelle il entend se mettre 
à couvert de la responsabilité de son acte, en disant qu'il n’est 

ible d’une action en dommages, tant que le mariage 
qu'il a célébré et dont on se plaint n'aura pas été déclaré nul 
par un tribunal compétent. Cette doctrine est trop injuste 
pour quelle soit légale. L’admettre serait virtuellement dénier 
aux parents dont les droits, comme dans le cas actuel, auraient 
été violés, tous moyens d'obtenir réparation de l'injure qui 
leur aurait été faite, quelque grave et pénible qu'elle soit. 
Quel est, en effet, le père ou la mère qui ne préférerait pas se 
soumettre en silence au malheur de voir dans sa famille un 
gendre d’un mauvais caractère et indigne d'en faire partie, 
quoiqu'on l’y eût introduit contre son gré, plutôt que d'exposer 
et afficher dans les cours de justice sa propre honte et le 
déshonneur de sa fille, pour ensuite être obligé de la reprendre 
des bras de son séducteur, avec lequel elle aurait vécu pendant 
les longueurs indéterminées d’un procès qui ferait le désespoir 
de toute famille honnête. Sous de semblables circonstances, 
les parents préféreraient toujours, même dans l'intérêt de 
leur fille, laisser subsister un mariage qui les afflige, plutôt 
que d’en acheter la nullité par les voies judiciaires, insuffisantes 
pour apporter un remède au mal qui leur a été fait. Mais de 
ce que pour ces raisons ils sont tenus de se soumettre à cette 
dure nécessité, s'ensuivra-t-1l que l’auteur de ce mal, que le 
ministre qui, en violant son devoir, et en abusant de sa posi- 
tion, leur a imposé cette fâcheuse nécessité, devra rester impuni 
et protégé par son propre délit. Non, telle n’est pas la loi. Le 
recours civil du père injurié pour dommages et intérêts contre 
le ministre qui a célébré sans son consentement le mariage de 
son enfant inineur, est tout différent et indépendant du droit 
qui lui appartient exclusivement de faire annuler ou de laisser 
exister un tel mariage qu'il lui est permis de tolérer. L'action 
d'injures existe contre le curé pour le fait seul qu'il a célébré 
ce mariage, et pour cette cause indépendamment de toute 
autre, il est passible d’une action civile. En France, dans une 
action pareille, le ministère public serait intervenu, le pro- 
cureur du roi aurait au nom de la société outragée pris des 
conclusions particulières pour faire punir le. Défendeur plus 
ou moins suivant la gravité du délit prouvé contre lui, en sus 
de la condamnation en faveur de la partie civile ; par ce moyen 
le Demandeur n’obtenait qu'une indemnité égale au dommage 
qu’il avait éprouvé, tandis que le Défendeur au moyen de 
l'amende qui lui était imposée était puni autant que le méritait 
son offense. Comme cette procédure n'existe pas ici, il est du 
devoir des cours de justice de concilier ensemble, par un seul 

TOME VI. 
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et même jugement, l'indemnité due au Demandeur et la puni- 
tion que mérite le Défendeur. C'est ce que cette cour a essayé 
de faire au moyen du jugement qu'elle va rendre. Dans mon 
opinion les dommages devraient être plus considérables, ils 
Yauraient été en toute probabilité, je n'aurais pas hésité à les 
porter même à la somme de £500, si j'avais cru que les moyens 
du Défendeur lui eussent permis de payer cette somme, tant 
je désapprouve sa conduite, tant il me paraît nécessaire de 
donner un exemple qui puisse à l'avenir empêcher la répé- 
tition d'un abus de pouvoir aussi condamnable. Il ne m’appar- 
tient pas de dicter aux autorités ecclésiastiques les devoirs 

u'elles ont à remplir, mais il me semble qu'il devrait y avoir 
de leur part une enquête sur cette mystéricuse affaire, et si 
l'Intimé ne justifiait pas sa conduite devant ses supérieurs 
mieux qu'il n’a réussi ‘à le faire devant les tribunaux civils 
auxquels elle a été soumise, il serait peut-être avantageux et 
convenable, dans l'intérêt de tous, que la désapprobation de ses 
supérieurs ne demeure pas tout à fuit cachée. 

“La Cour, 1. Considérant que le Défendeur (Intimé) en 
célébrant, sans le consentement de |’ Appelante, le mariage de 
sa fille mineure, # violé les lois du pays, et a fait à l'Appelante 
en méconnaissant l'autorité légale de celle-ci sur son enfant, 
une injure d’une gravité extrême, injure pour la réparation de 
laquelle l'Appelante est bien fondée à réclamer du Défendeur 
(Intimé) des dommages-intéréts. 2. Considérant que l’Appelante 
est recevable à demander la réparation de cette injure, sans 
être obligée au préalable d'adopter des procédés pour faire 
déclarer nul le mariage de sa fille mineure, ainsi célébré sans 
son consentement et son autorité. 3. Considérant, par consé- 
quent, que l'action en. dommages-intérêts, dirigée par l’Ap- 
pelante contre l'Intimé, procédait valablement dans les cir- 
constances établics par la preuve ; et que, dans le jugement 
dont est appel, et qui déboute l'Appelante de cette action, il y 
a mal jugé. Infirme le susdit jugement, savoir le jugement 
rendu par la Cour Supérieure, le 30 avril 1857 ; et cette cour 
procédant à rendre le jugement que la dite Cour Supérieure 
aurait dû rendre, condamne le Défendeur (Intiné) à payer à 
l’Appelante, pour les causes d'action, la somme de £100 cours 
actuel, en forme de dommages-intéréts.” (1 J., p. 187; 2 J, 
p. 267, et 8 D. T. B. C., p. 222.) ; 

LAFLAMME, LAFLAMME and BARNARD, for Appellants. 

LORANGER and LORANGER, for Respondent. 

Authorities cited by.Appellants: Ordonnance de Blows, 
Art. 40, Ordonnance de Henri ITI ; 1 Dareau, Injures, 1. 
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CAPIAS.—JURISDICTION. 
SUPERIOR COURT, Montreal, 23rd May, 1857. 
Coram Day, J., SMITH, J., C. MONDELET, J. 
ELWES vs. FRANCISCO. 


Held: That, 1° The quashing of a writ of captas,in an action for less 
than £15, does not deprive the Superior Court of jurisdiction over such 
action, as to future proceedings therein. (1) 

c 2° A question of jurisdiction cannot be tried by a motion. (2) 


This was a motion to dismiss an action, under the following 
circumstances. In March last, Plaintiff caused the institution 
of an action against Defendant, in the Superior Court, for 
£13 15s., commencing his proceedings by a writ of cupias ad 
respondendum. About the 20th of April, after the return of 
the action, the capias was quashed, for insufficiency of the 
affidavit. On the 23rd of May, after having been notified. to 

lead to the action, Defendant moved that the action should 
dismissed, for want of jurisdiction in the court; the sum 
sued for being under £15. . 

BaTEs, for Defendant.: The court has only jurisdiction in 
actions over £15, unless commenced by a cupias. In this case, 
the capius issued irregularly, as had been declared by a judg- 
ment of the court; and it was a complete nullity. . No 
jurisdiction could be given by a proceeding which was null 
in itself, and the proceedings should be looked at as if no ca- 
pias had issued. The action being under the amount fixed as 
a limit for the jurisdiction of the court, must be dismissed. 

ABBOTT, for Plaintiff: The Defendant has not taken the 
proper course for the dismissal of this action, for want of 
Jurisdiction in the court. That objection can only be urged 
under an exception déclinatoire, which should have been fyled 
within a short delay after the return of the action. But, 
in reality, the jurisdiction of the court is settled by the mode 
in which an action is commenced. By the mere issue of a 
camius, the Superior Court becomes seized of the case ;'and 
cannot be divested of jurisdiction over it by any subsequent 
occurrence. 12th Vict., ch. 38, § 32. | 

Day, J.: There is no doubt the court has jurisdiction over 
this case, for the intention of the statute plainly is, that the 
amount claimed, or the nature of the proceeding taken, at the 
institution of an action, shall be the criterion by which the 
jurisdiction of the court shall be decided. But the motion 


(1) V. art. 808 C. P. C. 
(2) V. art. 135 C. P. C. 
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must be rejected, in any case, as the only method of trying 
the jurisdiction of the court is by preliminary exception. 
Motion dismissed. (1 J., p. 188.) 

ABBOTT and BAKER, Attorneys for Plaintiff. 

J. and W. A. BATES, Attorneys for Defendant. 


PROCEDURE.—EXECUTION.—RECORS. 
| SUPERIOR COURT, Montreal, 30th May, 1857. 
Coram Day, J., SMITH, J., MONDELET, J. 


GUILFOYE ve. TATE et al., and TaTE et al., Opposants. 


Held: That the presence or cooperation of recors is not necessary to 
render a saiste-exécuiton valid. (1) 


The Defendants filed an opposition d fin d'annuler to the 
saisie-exécution made upon them. By their opposition, they 
complained that the recors whose names appeared on the 
bailiff’s procès-verbal had not in fact acted as such; one of 
them having been appointed gardien, and the other not hav- 
ing been present at the seizure in question. 

“The Court, considering that, neither the Ordonnance of 
1667; title 33, nor the title 2, article 2, nor any part of the 
said ordonnance, nor any law in force in Lower Canada, 
renders necessary to a satste-exécution the presence or 
cooperation of more than one bailiff, nor the presence or 
cooperation of recors, and that, consequently, the suisie, in 
this cause which the Opposant complains of as being null and 
void, is not so, but good and valid; considering, in conse- 
quence, that the facts which the Opposant complains of 
cannot and ought not to be taken into consideration by the 
Court, in and by the present proceeding; dismisses the said 
Opposant’s opposition.” (1 J., p. 188.) 

B. DEVLIN, Attorney for Plaintiff. 

T. S. Jupan, Attorney for Opposant. 


(1) V: art. 560 C. P. C. 
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COMMISSAIRES D’ECOLE.— SECRETAIRE-TRESORIER. — REDDITION DE 
COMPTE. 


SUPERIOR COURT, Montreal, 30th May, 1857. 
Coram Day, J., SMITH, J., CHABOT, J. 
THE SCHOOL COMMISSIONERS OF CHAMBLY vs. HICKEY. 


Held: 1° That no action to account lies against a Secretary-Trens- 
urer who has already rendered his account and has received a dis- 
charge. 

2° That, in such a case, the corporate body must proceed by an ac- 
tion en réformation de compte. (1) 


Defendant, being sued en reddition de compte by Plaintiffs, 
pleaded that he had rendered his account, on the 7th July, 
1854, and had received a final discharge. His plea was main- 
tained by the court. | 

“ The Court, considering that the Defendant hath establish- 
ed, by evidence, the material allegations of his exception that, 
long before the institution of this action, he had rendered an 
account of his gestion to Plaintiffs, and had received from 
them a final discharge and acquittance, upon the 7th July, 
1854, and has, in fact, delivered to Plaintiffs all the registers, | 
books of accounts and vouchers, and papers which he had in 
his possession, as secretary-treasurer, and that, by reason 
thereof and by law, the action of Plaintiffs, in manner and 
form as the same hath been brought, ought not to be main- 
tained, doth dismiss said action, reserving to Plaintiffs such 
recourse as by law they may be entitled to have, for setting 
aside said account and discharge, and for the recovery of the’ 
sum of money by them alleged to be due and owing.” (1 Jd., 
p. 189.) 

LEBLANC and CassIDY, for Plaintiffs. 

A. and G. ROBERTSON, for Defendant. 


RESPONSABILITE.—ENTREPRENEOR. 
Cour SUPÉRIEURE, Montréal, 30 juin 1857. 
Coram DAY, J., SMITH, J., CHABOT, J. 
SAUCISSE et al. ve. HART. 

Jugé: 1° Que l'entrepreneur n'est pas responsable des dommages 
causés dans l’exécution de l'ouvrage pour la construction d’une bâtisse 
que cet entrepreneur a pris en sous-bail ; 

2° Que dans une action portée par un entrepreneur pour le prix d’un 
marché pour la livraison de la pierre, le propriétaire ne peut pas lui 


(1) V. art. 21248, R. Q. 
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opposer en compensation les dommages qu'il lui a causés dans l’exéca- 
tion d’une autre partie de l'ouvrage qui lui avait été sous-baillé à faire 
par un autre entrepreneur, savoir, dans la pose de cette pierre. 


Le 20 mai 1854, intervient un marché entre les Deman- 
deurs et le Défendeur, par lequel les Demandeurs s’obligent 
de lui fournir et livrer, au port de Montréal, toute la pierre 
nécessaire à la construction de certaines maisons à être éri- 
gées à Trois-Rivières, et de n'en exiger le prix que lorsque 
toute la pierre aura été entièrement livrée. Précédemment, 
savoir, le 20 mai 1854, un autre marché était intervenu entre 
Dugré et Parent et le Défendeur, par lequel marché Dugré et 
Parent s'obligèrent de poser cette pierre. Ensuite, le 18 juillet 
1854, un des Demandeurs, pour le compte de leur société, fait 
marché avec Dugré et Parent d'accomplir leurs obligations 
envers le Demandeur, qui intervient à cet acte, comme cau- 
tion que l'argent destiné à Dugré et Parent leur sera payé 

ur cette entreprise. Les Demandeurs ayant poursuivi le 

éfendeur, pour une balance qui leur revenait sur la livraison 
de la pierre, ce dernier plaida tous les faits ci-dessus rappor- 
tés et allégua, que, dans l'exécution du marché du 18 juillet 
1854, les Demandeurs lui avaient causé des dommages consi- 
dérables, en procédant à la pose de la pierre, et demanda à 
compenser ces dommages à l'encontre de leur demande, 
prétendant qu'il pouvait exercer son recours direct contre 
eux (1), et que, d'ailleurs, les Défendeurs n'avaient pas même 
rempli leur propre engagement, en ne livrant pas toute la 
pierre requise, et ne la livrant pas dans le temps fixé par l’en- 
ment. Les Demandeurs ayant répondu spécialement que 
es dommages résultant de l’inexécution du marché du 18 
juillet 1854 (si toutefois ils existaient), ne pouvaient être ré- 
clamés par le Défendeur que de Dugré et Parent qui avaient 
un recours en garantie contre les Demandeurs, la preuve de 
ces dommages fut établie par plusieurs témoins produits à 
l'enquête. 

“The Court, considering that Plaintiffs have established, by 
evidence, the material allegations of their declaration, and 
that Defendant cannot set up, in compensation and extin- 

uishment of the demand for the balance due them for the 
delivery of stones under the contract between them and the 
Defendant, executed on the 22nd March, 1854, and in the said 
declaration set forth, any pretended damage, or any claim or 
demand arising for or by reason of the non-performances by 
Plaintiffs of the stipulations and obligations by them under- 
taken, in and by the contract executed between Francois 


(1) Pothier, Contrat ds: louaje, n°° 420 et 428: ‘‘ Le constructeur est, à cet 
‘ égard, tenu non seulement de sa propre faute, mais de ceux des sous-cons- 
** tructeurs à qui l'ouvrage aurait ét sous-baillé à faire,” etc. 
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Saucisse and Charles Dugré and Etienne Parent, on the 20th 
March, 1854, in exception of Defendant pleaded and set forth, 
and, that Defendant hath failed to prove the other material 
allegations in his exceptions contained, dismissing the said 
exception, doth adjudge and condemn, &c.” (1 J., p. 190.) 
LEBLANC et CassIDY, pour les Demandeurs. 
LAFRENAYE et Papin, pour le Défendeur. 


DEPENS. 
Cour pu BANC DE LA REINE, EN APPEL. 
| Montréal, 13 mars 1857. 


Coram Sir L. H. LAFONTAINE Bart. J.-en-Chef, AYLWIN J., 
DuvaL, J., CARON, J. 


Lente (Défendeur en Cour Inférieure), Appelant, et BUSSEAU, 
(Demandeur en Cour Inférieure), Intimé.' | 


Jugé: Que sur le verdict d’un jury rendu dans une action en dom- 
mages, pour une somme au-dessous de 40s. sterling, la condamnatian 
aux dépens prononcée par la cour sans restriction ni limitation, doit 
être interprétée comme ne comprenant, quant à ces dépens, qu’une 
somme équivalente à celle accordée par le Jury pour le montant des 
dommages réclamés. (1) 


“ La Cour, après avoir entendu les parties par leurs avo- 
eats, sur le mérite de l'appel: 1° considérant, que par l'acte 
de la 7° année George IV, chapitre 6, il est statué rela- 
tivement à des actions de la nature de celle dont il s’agit en 
cette instance, “ que, dans toutes telles actions, le Demandeur, 
“ dans le cas où Ja cour ou le jury établirait les dommages à 
“ moins de la valeur de quarante schellings sterling, ne recou- 
“ vrera ni n’obtiendra plus de dépens que la valeur à laquelle 
“ monteront les dommages ainsi établis;” 2° considérant 
que, par la 91° section de l'acte de judicature de 1849, chapi- 
tre 38, il est statué que, pour les fins de l’administration de la 
Justice, “chaque livre sterling sera censée égale à une livre 
“ quatre schellings et quatre deniers courant, relativement à 
“ toute poursuite ou action commencée après le 20° jour d’a- 
“ vril 1844, ou commencée après la mise en vigueur de ce 
“ dernier acte de judicature ;” ce qui fait d’une somme de qua- 
rante schellings sterling, réduite au courant, une somme de qua- 
rante huit schellings et huit deniers courant; 3° considérant 
que, dans l'espèce, le montant de la condamnation prononcée 


(1) V. art. 478 C. P. C. 








24 RAPPORTS JUDICIAIRES REVISÉS 


contre l'Appelant, conformément au verdict du jury, est seu- 
lement de la somme de 46s. courant, et que, par conséquenxt, 
la condamnation aux dépens ne doit pas excéder cette dite 
somme de 46s. courant ; 4° considérant que la condamnation 
aux dépens prononcée contre l’Appelant est dans les termes 
généraux qui suivent, savoir: “aux dépens de cette action,” 
sans préciser la somme que l'Appelant aurait à payer pour dé- 
pens en vertu de cette condamnation; 5° considérant que les 
deux parties ont interprété cette condumnation comme devant 
comprendre tous les frais et dépens, quelqu’en soit le inontant, 
qui ont été encourus par l’Intimé sur son action, puisque l’une 
a interjeté appel, pour fait reviser et infirmer la dite condam- 
nation, et que l’autre en soutient le bien jugé, comme devant 
en effet comprendre tous les susdits frais et dépens; 6° con- 
sidérant que cette condamnation ne doit pas être interprétée 
comme comprenant tous les frais et dépens de la dite action, 
mais bien seulement la somme de 46s. de dépens payable par 
l’Appelant à l’Intimé ; qu'à la taxe de ces dépens, lorsque pro- 
voquée par l'une ou par l'autre des parties, il efit été du 
devoir de la Cour de première instance, ou d'aucun juge d’i- 
celle, de les taxer à la susdite somme de 46s. courant; 
7° considérant que, sous tous les rapports, le jugement dont 
est appel,est bien fondé: confirme le susdit jugement, savoir : 
le jugement rendu par la Cour Supérieure siégeant à Mont- 
réal, le 27° jour de décembre 1855, et déclare qu'en vertu de 
la condamnation aux dépens qu'il prononce, l'Appelant ne doit 
être tenu de payer à l’Intimé, pour dépens en la cour de pre- 
mière instance, que la susdite somine de 46s. courant, et, 
quant aux dépens du présent appel, il est ordonné que chaque 
partie paie ceux par elle encourus sur icelui.” (1 J., p. 191.) 
LORANGER, POMINVILLE et LORANGER, pour l’Appelant. 
Ouimer, Morin et MARCHAND, pour l’Intimé. 


DECLARATION.—PREUVE. 
SUPERIOR Court, Montreal, 30th April, 1857. 
Coram Day, J., SMITH, J., CHABOT, J. 
McGINNIS vs. McCLosky. 


Held: In an action of assumpsit for work and labour done, where it 
was pleaded and proved that the work was performed under written 
agreement, that the Plaintiff cannot recover. 


This was an action of ussumpsit, for work and labour done, 
and for certain sand furnished by Plaintiff for Defendant. 
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Defendant pleaded and proved that the work was perform- 
ed under a written agreement. 

Day, J.: There can be no doubt that Defendant has succeed- 
ed in proving that the work, the value whereof is sought to 
be recovered in the present action, was done under a special 
agreement in writing, and as Plaintiff's declaration fails to set 
out such agreement, relying merely on the general assumpsit 
counts, that portion of Plaintiff's demand must necessarily be 
rejected. Judgment accordingly. (1 J., p. 193.) 

T. S. Jupau, Attorney for Plaintiff. 

M. DoxERTY, Attorney for Defendant. 


VENTE.— RATIFICATION DE TITRE.—GARANTIE. 
SUPERIOR Court, Montreal, 30th April, 1857. 


Coram Day, J., SMITH, J., CHABOT, J. 


Ex parte JUDAH, and JUDAH vs. ROLLAND. 


Held: 1. That an opposition to an application for ratification of a 
title deed, not containing any engagement on the part of the vendor to 
obtain such ratification, or on its being asked for by the vendee to cause 
all opposition to be removed, amounts in law to a trouble, and entitles 
the applicant to sue his vendor in an action en garantie to compel him 
to intervene and hold him harmless from such opposition. 

2. Thatin such action en garantir, where the writ has been sued 
out under the same number as the original procedure and as it were in 
that cause, it is not necessary to produce either a copy of the title deed. 
or any portion of the record in such original procedure. | , 


This was an action en garantie, instituted by a Petitioner 
for a ratification of title, against his vendor, to compel him 
to intervene and cause certain opposition à fin de conserver 
which had been fyled against his application to be removed. 
The title deed contained no clause guaranteeing a judgment 
of ratification, and made no allusion whatever to any such 
procedure as being contemplated by the parties. The Peti- 
tioner had enjoyed uninterrupted possession of the property 
sold for several. years, but, on seeking for a ratification of his. 
title deed, several oppositions were put in, founded on hypo- 
thèques, subsisting on the property at the time it was sold. 
He, thereupon, sued out an action, in the nature of an action 
en garantie, bearing the same number as the case in which 
the judgment of ratification was sought, and having likewise 
the title of such case endorsed on the declaration, together 
with the additional title of the proceeding en gurantie. 

BETHUNE, for Defendant en garantie: The pretension of 
Defendant en garuntie is, that these oppositions do not in 
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law amount to a trouble, as regards the vendee’s possession of 
the property in question ; that he, the vendee, was, at all times, 
complete master of the procedure he had adopted which gave 
rise to the fyling of such oppositions, so much so indeed, that 
he might either wholly discontinue it, or permit it to remain 
indefinitely suspended, without its being in the power of the 
Opposants in any way to prevent his so doing. And that, in 
no instance, can a vendee be summoned to intervene in an ap- 
phcation for ratification of title, unless he has distinctly engaged 

y the deed of sale to do so, or otherwise guaranteed to the 
purchaser that his title deed should be confirmed. It is true, 
that the record, in the original action is before the court, but 
the two cases are nevertheless perfectly distinct and separate ; 
no motion has ever been made or other proceeding taken to 
cause the two cases to be united, or the exhibits therein to be 
considered common. And there is not in fact in either case 
any exhibit or document susceptible of making proof in this 
cause, even docketed or indorsed with the title thereof. 

JUDAH, Petitioner and Plaintiff en garantie in person: It is 
unnecessary to argue that an opposition, predicated on a sub- 
sisting hypothéque on the property sold, amounts to a trouble, 
and I leave this-point therefore with confidence in the hands 
of the court. And as to the pretension about want of proof, 
I can only say that in the whole course of my practice, for 
upwards of 30 years, I never heard such a pretension advanced. 
The two records both bear the same number, and the court is 
bound to look at the one case in connection with the other. 

SMITH, J.: The only apparent defect in the present case is 
the non-fyling of an authentic copy of the deed of sale on 
which the action itself is based. This would be all very well 
in an ordinary action en garantie founded on an action hypo- 
thécavre, but the court thinks that this case stands on quite a 
different footing. The title deed fyled in a proceeding ‘for 
ratification of title is the record, there being no pleadings in 
such a case, and it is not only ‘unnecessary but impossible to 
transfer that deed into another record. The party Defendant 
ig summoned in that proceeding to appear therein and cause 
certain oppositions to be removed, and we see no difficulty in 
regarding the two causes as one. The judgment will therefore 
go for the Plaintiff. 

Judgment condemning the Defendants en garantie to 
intervene accordingly, and cause the oppositions to be discon- 
tinued. (1 J., p. 194.) 

T. S. JUDAH, Attorney for Plaintiff en garantie. 

BETHUNÆE and DUNKIN, Attorneys for Defendant en ga- 
rantie. 
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PROCEDURE.—EXCEPTION PEREMPTOIRE. 
Cour SUPÉRIEURE, Montréal, 30 mai 1857. 


Coram Day, J., SMITH, J., C. MONDELET, J. 
ADDISON ve. BERGERON et al. 


Jugé: Qu'une exception péremptoire qui mêle le droit avec le fait 
doit étre rejetée. 


Le Défendeur Bergeron, dans l'exception qu'il produisit, 
commençait par alléguer: “ que les allégués de la déclaration 
“ du Demandeur sont mal fondés, tant en droit qu'en fait,” et, 
ensuite, il continuait à énoncer ses moyens de défense, fondés 
sur des faits particuliers propres à repousser la demande. Le 
Demandeur fit motion, le 24 avril 1857, pour le rejet de cette 
exception, “comme étant irrégulière et inadmissible, Berge- 
“ron y mêlant le fait et le droit.” Cette motion fut accordée 
nonobstant les prétentions de Bergeron qui soutenait que son 
exception ne devait pas être rejetée in toto, 

“ The court, having heard the parties, upon the motion of 
Plaintiff, of the 24th April last, to reject the exception. pé- 
remptoire perpétuelle en droit, pleaded and fyled by Berge- 
ron, one of Defendants, doth grant said motion for the 
reason therein assigned, and doth reject said exception.” 
(1 J., p. 196.) 

DE BLEURY, pour le Demandeur. 

R. Roy, pour le Défendeur. 


CAUTIONNEMENT POUR PRAIS.—PROCEDURE. 
SUPERIOR COURT. 
Montreal, 27th June and 21st September, 1857. 
Coram SMITH, J., C. MONDELET, J., CHABOT, J. 
ADAM va, SUTHERLAND. 
Held: That if the Plaintiff neglects to give security for costs within a 

delay to be fixed by the court his action will be dismissed upon 
motion, (1) 


Plaintiff having left his domicile in Lower Canada, during 
the pendency of the suit, to reside beyond the limits of the 
Province, and this fact having been established by affidavit ; 


(1) V. art. 129 et 1S5C.°P.C. ° 
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Defendant, within the delay pointed out by the Rules of 
Practice, moved that he be held to give security for costs, 
and that all proceedings be stayed until such security be given. 
The motion having been granted, on the 26th February, 1856, 
Plaintiff never gave the security required. On the 17th June, 
1857, Defendant moved that, in consequence of “ Plaintiff not 
“ having given security for costs, conformable to the rule or 
“ order. of this court in that behalf, Plaintiff be held to give 
“ such security within such reasonable delay that this honor- 
“ able court may order, ana, that, in default of Plaintiff not 
“ giving such security, within such time, that this action be 
“ dismissed.” 

“ The court, having heard the parties, upon the motion of 
Defendant, of the 17th June instant, doth grant said motion; 
in consequence, doth order that Plaintiff do, on or before the 
first day of September next, give security for costs in this 
cause, and, in default of Plaintiff not giving such security 
within the delay aforesaid, the court doth dismiss this action.” 
(1 J., p. 196 et 2 J, p. 109.) 

R. & G. LAFLAMME, Attorneys for Defendant. 

DE BoucHERVILLE, Attorney for Plaintiff. 


ASSURANCE. 
SUPERIOR COURT, Montreal, 30th April, 1857. 
Coram Day, J., MONDELET (C.), J., CHABOT, J. 


SOUPRAS vs. THE MUTUAL FIRE INSURANCE COMPANY FOR THE 
COUNTIES OF CHAMBLY AND HUNTINGDON. 


Hed: In the case of a policy of insurance granting permission, in 
the body thereof, to insure elsewhere, on giving notice to that end to 
the directors of the Company, in order that the second insurance 
might be endorsed on the policy, and requiring, by the by-laws of the 
Company printed on the back of the policy, that such notice be given, 
and such second Insurance endorsed on the policy, à peine de nullité, 
that a notice of such second insurance, given after the fire, and, as a 
consequence, not endorsed on the policy, is sufficient. 


This was an action on a fire policy on goods and merchan- 
dizes, for the recovery of the sum of £275, and was resisted 
on the ground, that, by the terms of the policy itself, by the 
by-laws of the Company Defendant and by the law regulat- 
ing mutual Insurance Companies in Lower Canada, it was 
incumbent on Plaintiff to give notice to the Company of any 
second insurance effected by him on the property insured, 
and that in default of his so doing, and ef such second insur- 
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ance being actually endorsed on the policy, he should forfeit 
all interest in the policy; that he had, in fact, insured the 
same property at “The Equitable Fire Insurance Company of 
London,” without giving the required notice, and without pro- 
curing the necessary endorsement on the policy he had received 
from the Company Defendant, and that such policy was con- 
sequently null. The evidence established that the second 
insurance complained of by the Company had been effected 
by Plaintiff, and that no notice thereof was given to the Com- 
pany, until after the fire, and, us a consequence, that no 
endorsement of such second iusurance had been ever made on 
the policy. The precise wording of the clause, in the body of 
the policy is as follows: “Le dit assuré se réservant le droit 
de faire assurer les dites marchandises, etc., pour une méme 
somme à un autre bureau d'assurance, en par lui, le dit assu- 
ré, donnant avis aux directeurs de cette compagnie de telle 
seconde assurance, afin de la faire endosser sur la police éma- 
née de ce bureau.” 

The by-law endorsed on the policy and invoked by Defen- 

dant is in the following words : “ Dans le cas où les bâtiments 
ou autres propriétés assurés par cette compagnie, se trouve- 
raient, lors de l’assurance d’iceux ou après, assurés par aucune 
police accordée par cette compagnie, ou par aucune autre com- 
pagnie d'assurance, ou par d’autres assureurs particuliers, telle 
assurance doit être déclarée à cette compagnie, et mentionnée 
ou endossée sur la police émanée par ce bureau, autrement la 
police émanée par cette compagnie sera nulle et d’aucun 
effet.” 
. The law regulating Mutual Fire Insurance Companies in 
Lower Canada is the 4th William the Fourth, ch. 33, and the 
only section having reference to the question of double insur- 
ances is the 23rd, and is worded as follows: “That if any 
Insurance on any house or building shall be made with the 
Company, and with any other insurance company or office or 
persons at the same time, the policy issued by the Company 
shall be void, unless such double insurance shall have been 
agreed to by the directors, and their consent to the same 
signilied by an indorsement on the policy, signed by the pre- 
sident and secretary. 

Day, J., dissentiens: The question submitted for the con- 
sideration of the court is one purely of law, and, although 
there can be no doubt of the entire good faith of Plaintiff, 
nevertheless, the rules of law applicable to the present case 
are so strict, that, in my opinion, they cannot be departed 
from, however injuriously they may operate against the ap- 
parently just rights of Plaintitf We have, in the first place 
the Provincial Statute, 4 Wm. IV, ch. 33, which, in its 23rd 
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section, enacts, in precise language, that, not only must notice 
be given of a double insurance, but a record thereof must he 
made on the back of the policy, and signed by the president 
and secretary of the Company, and all this à peine de nullité. 
Now, this is an act founded on public policy, and largely 
affecting public interests, and, in my opinion, leaves no power 
or discretion in the directors in any way to waive its provi- 
sions. We next come to the requirements of the policy itself. 
In the body of the policy, there is, doubtless, a consent given 
on the part of the directors to insure elsewhere, but this con- 
sent can have no legal effect in this form, for, by the terms of 
the law, which, as I said before, can in no degree be waived, 
it must be endorsed on the policy, and signed by the presi- 
dent and secretury. Then, by the 8th by-law of the Com- 
pany, which is made one of the special printed conditions of 
the policy, the want of such endorsement is declared so to 
vitiate the policy as to render it absolutely null and void. 
And, lastly, by the 29th bye-law, it is required, that all double 
insurances shall be communicated under oath, and, in the pre- 
sent case, there is no proof that any such oath was tendered. 
On the whole, therefore, although I have no doubt of the good 
faith of Plaintiff, and, although it has been proved that the 
directors knew all about the matter, I consider the want of 
notice and endorsement thereof on the policy to be fatal, and 
am, consequently, of opinion that Plaintiff's action ought to 
be dismissed. Cited, Dalloz, Rep., verbo uss. ter., Nos. 93 and 
94, and 56,57 and 59; Scott vs. The Phoenix Ins. Co. 1 R. J. 
R. Q., p.184; 2nd Blackstone's Reports, pp. 574, 577 and 
note; 6 Term Reports, pp. 717, 719; Dict. Cont., verbo ass. 
ter., No. 120. 

MONDELET, J.: Le contrat d'assurance est un contrat aléa- 
toire qui duit être exécuté de bonne foi. Ce principe a été 
consacré par la Cour d’Appel dans la cause de Causey et Gold- 
smid. (1) Si, dans la présente cause, nous trouvons la preuve 
que les actes ont été exécutés de bonne foi, quoiqu’en Angle- 
terre et ailleurs l’on aurait insisté sur l'application du strict 
droit, nous devons les admettre et les confirmer. Le statut 
parle du consentement, sans en prescrire aucune forme. L’en- 
dossement serait nécessaire, si l’on ne trouvait pus dans la 
‘police une convention que l'assureur aura le droit de s'assurer 
aussi où bon lui semblera. Par conséquent, il suffit d’avoir 
la preuve de ce contrat, or la déclaration mutuelle des deux 
parties que cela pourrait se faire en constate la preuve. Il 
n’est donc pas nécessaire de chercher en Angleterre ce qui 
s’observe sur cette difficulté, car ici le consentement est donné. 


(1) 3R. J. RQ, p 144 








DE LA PROVINCE DE QUÉBEC. 31 


L'effet de l’endossement était de constater ce consentement, 
or il n'en est pas besoin. Mais, dit-on, vous n'avez pas donné 
avis de votre seconde assurance. Je dois observer que lu loi 
n'indique ni la forine de cet avis ni l'époque. C’est sans doute 
pour empêcher les fraudes, mais il n’est pas prouvé que l’ac- 
quéreur ait exercé aucune fraude. Car, loin de commettre 
une fraude, il se rend au bureau de l'Equituble, aussitôt après 
le sinistre, et, ayant reçu une proportion de ses pertes, il in- 
forme les Défendeurs qui pouvaient n'en rien savoir, qu'il a 
reçu tant de l’£Equituble, et ne leur demande que la balance 
de ses pertes éprouvées par le sinistre. Néanmoins, les Défen- 
deurs, qui ont reçu la prime sur sa police, aussitôt qu'ils sont 
inforinés de ce fait par lui-même, se refusent injustement de 
lui payer leur proportion, en lui alléguant toutes sortes d’in- 
formalités qui sont plaidées en cette cause. Ce n’est pas de la 
sorte que les contrats d'assurance doivent être suivis. Dans 
un pareil cas où l'assuré qui agit de bonne foi et qui, payé 
d’une partie de ses pertes, n'en exige que la balance d’une se- 
conde compagnie d'assurance, nous devons fuire l'application 
juste des lois comme elles doivent être administrées dans ce 
pays, avec raison et justice. Dans la cause de Cüsey et Gold- 
snuid, les assureurs prenaient avantage d’une simple omission 
de la part de l'assuré. En Appel, tous les juges furent una- 
nimes à déclarer que le contrat d'assurance doit être exécuté 
de bonne foi; quoique M. le Juge Aylwin ait différé sur d'au- 
tres points de la cause. 

La Cour, considérant “que les Défendeurs n'ont aucune- 
ment fait preuve des allégués de leur: exception, et qu'ils 
n'ont aucunement justifié leur prétention que le Demandeur 
a enfreint les conditions de la police d'assurance dont 11 est 
question entre les parties, et qu’il n’a aucun droit de recou- 
vrer ce qu’il réclame par son action, déboute la dite excep- 
tion.” Judgment for the Plaintiff. (1 J., p. 197.) 

OUIMET, Monn & MARCHAND, Attorneys for Plaintiff. 

CHERRIER, Dorion, & Dorion, Attorneys for Defendant. 
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RESPONSABILITE.—FAUSSE ARRESTATION. 
SUPERIOR Court, Montreal, 30th April; 1857. 
Coram Day, J., SMITH, J., CHAROT, J. 


WILSON vs. Morris, & DAME ELIZABETH RAVARIA, Plaintiff 
par reprise d'instance. 


Where an individual who offered for sale goods, was arrested by the 
party to whom they were offered, under the mistaken belief that they 
were his stolen property, the latter is liable in damages, though not ac- 
tnated by malice; and the party making the arrest is not entitled to 
notice of action under 14 & 15 Vic., ch. 54. 


.. The declaration of Plaintiff set ont that Defendant, without 
just cause, had caused the minor son of Plaintiff, when he 
entered on business into the shop of John Henderson & Co., 
in which firm Defendant was a partner, to. be arrested by a 
oliceman, on a charge of theft, and taken through Notre- 
ame street, one of the most public streets of Montreal, in 
his custody, to the office of the police magistrate; that, at the 
police station and elsewhere, Defendant charged him with 
being a thief; that, in consequence of the false accusation of 
Defendant, Plaintiff's son was detained in custody two hours, 
and, then, when Defendant was by the magistrate, before 
whom Plaintitf ss son was brought, required to make his 
charge under oath, he declined doing s0, and declared that he 
had no charge to make, whereupon, Plaintiffs son was set at 
liberty. That Defendant, in acting as he did, was actuated 
by premeditated malice, the whole to the damage of Plaintiff 
of £1000. | 
By a plea, Defendant alleged that, in the month of Novem- 
ber aforesaid, ten skins of the value of £5 the property of 
Henderson & Co. were feloniously stolen from them; that, 
on the 15th November, three mink skins, of the value of £2, 
the property of Henderson & Co. were feloniously stolen from 
them; that, within a day or two afterwards, one Brahadi, 
a furrier, informed Defendant that he believed Henderson & 
Co., were being robbed ; that he (Brahadi) had, that day, made 
a purchase of some skins which bore the stamp of Henderson 
& Co., as being their property ; that he then shewed Defen- 
dant said skins, which were then recognized by Defendant as 
portion of the skins stolen as aforesaid; that Brahadi then 
gave a description of the person from whom he had bought 
said skins, and said description answered the description of 
Plaintiffs son ; that, one or two days next thereafter, Brahadi 
again called on Defendant, and told him that other skins had 
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again been offered to him for sale, which he had refused, 
as having the private mark of the skins of Henderson & Co. 
and because he believed them to have been stolen, and the 
person offering them represented to him in reply to his 
inquiries that he had bought the skins from a wood-merchant 
or voyageur ; that, on the Ist December, Plaintiff's son, being 
entirely unknown to Defendant, and answering to the des- 
cription of the person from whom Brahadi had refused to 
buy, came into the shop of Henderson & Co., and offered for 
sale to Defendant three mink skins, which Defendant, upon 
examination, discovered to have the private mark of the skins 
of Henderson & (o., stamped upon them ; that Defendant then 
asked Plaintiff's son where he had got the skins, and Plain- 
tiff's son then, falsely and deceitfully, declared to Defendant 
that he had bought the skins from a voyageur who had left 
town that morning; whereupon Defendant, having good ana 
probable cause of suspicion, and vehemently suspecting Plain- 
tiffs son to have been guilty of and concerned in the stealing 
and carrying off the s and chattels of Henderson & Co, 
and to have feloniously taken and carried away the same, did, 
at the same time, give Plaintiff's son in charge to François 
Menard, the policeman by whom he was taken before Erma- 
tinger, Justice of the Peace, for examination; that Plaintiff's 
son, when examined, then declared what he had previously 
said to Defendant respecting where he had got said skins was 
false, and that he had got them from his relative, a Mrs. Wil- 
son ; that one George Young, in the employ of Henderson & 
Co., then represented to Defendant that Henderson & Co. 
had shortly before dressed three mink skins for a Mrs. Wil- 
son, and the said skins found in the possession of Plaintiff's 
son, might be the same; that, thereupon, Defendant was in- 
duced to declare to the Justice, that he did then desist from 
making any accusation against Plaintiff's son respecting the 
stealing of said skins; and, thereupon, Plaintiff's son was 
discharged. 

LaFRENAYE for Plaintiff, contended that, in this particular 
case, Defendant could not invoke the protection he claimed 
under the statutory laws, inasmuch as Defendant had not a 
shadow of right in causing the arrest; the skins offered for 
sale having been previously dressed in his own establishment, 
and the private marks of the proprietor, “ E Wilson,” having 
been stamped upon said skins by his own employés before 
being handed over to the proprietor, and being still visible 
when offered for sale and when the arrest was made. That 
this arrest was, in fact, made with no probable or reasonable 
cause, and the haste with which it was effected was tanta- 
mount to malice. 

TOME VI. 3 
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TORRANCE for Defendant, relied upon the proof made out 
of the facts alleged in the plea. There had actually been a 
felony committed by the stealing of Defendant's furs, and 
there was a belief prevalent in his establishment that he was 
being robbed, in which belief Brahadi concurred. Then, the 
skins offered for sale by the son of Plaintiff had the private 
mark of Defendant upon them, and Plaintiff's son, when ask- 
ed for an explanation, told a deliberate lie about them; and, 
after he had been discharged, in reply to a remark of Defen- 
dant's book-keeper that all the annoyance would have been 
avoided, if he had told the truth in the first place, said he was 
not bound to tell the truth. The Defendant, as a good citizen, 
was not only justified, but was bound to act as he did, and 
cause the arrest of Young Wilson. The goods were offered to 
him for sale, and, in the case of a man detaining a person 
offering goods for sale, where there is reasonable suspicion of 
their having been stolen, there is an express enactment of the 
English Statute Law (30 Geo. IL, c. 24, sec. 8) which is law 
in Lower Canada, that he shall be indemnified, though it 
afterwards appear that no folony was committed. Vide 
Chitty, Criminal Law, i. p. 19. The Statute Law of Canada 
was in harmony with this enactment, and provided by 4 and 
5 Vic, ch. 25, sect. 55, that any person to whom any pro- 
perty should be offered to be sold, 1f he should have reason- 
able cause to suspect that any such offence (larceny) had been 
committed on or with respect to such property, was thereby 
authorized, and, if in his power, was required, to apprehend 
and forthwith to carry before a Justice of the Peace the party 
offering the same, to be dealt with according to law. The 
Defendant further relied upon there being no notice given 
previous to the bringing of the action, and he contended that, 
having made the arrest under 4 and 5 Vic., ch. 25, sec 55, 
he was a person fulfilling a public duty, protected and entitled 
to notice of action, by 14 and 15 Vic., ch. 54 The Defen- 
dant, in support of this proposition, cited 9 B. and C. 806, and 
6 Ad. and El. 661, which were cases decided in that sense in 
the English courts, under Statutes from which the Canadian 
Statutes invoked were copied verbatim. 

Day, J.: This is a case in which a boy was arrested by 
mistake, as having stolen some furs which he offered for sale. 
There is no malice, and the court, therefore, condemns the 
Defendant to pay ten pounds damages and costs of suit 
Qi J, p. 237.) 

LAFRENAYE & PAPIN, for Plaintiff. 

TORRANCE & Morris, for Defendant. 
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MARIAGE.—MINORITE. 
SUPERIOR COURT, Montreal, 30th May, 1857. 
Coram Day, J., MONDELET (C.), J., CHABOT, J. 
LANGUEDOC et ux. ve. LAVIOLETTE. 


Held: 1. That by the law of nations a marriage, contracted and 
solemnized according to the laws of the country where it is so contract- 
ed and solemnized, is binding and valid everywhere. 

2. That inasmuch as the Laws of the State of New-York, where the 
Plaintiffs were married, recognize the validity of marriages between 
minors, without the aid of their parents or tutors, the fact of one of the 
Vlaintiffs being a minor and unassisted by her tutor, and of both par- 
ties being residents of Lower Canada, cannot invalidate the marriage 
thus solemnized between thom. 

3. That inasmuch as the matrimonial domicile of the Plaintiffs was 
in Lower Canada, the effect of the marriage in the State of New-York, 
without an antenuptial contract, was to produce a communauté de biens. 

4. That subsequent marriage in Lower Canada, preceded by a con- 
tract stipulating séparation de eue, can in no way affect the civil rights 
of the parties under the first marriage. 

5. That the fact of the Defendant in his capacity of tutor to one of 
the Plaintiffs having been a party to the contract, and present at the 
second marriage, is no bar to his pleading the non-validity of such — 
contract and second marriage, and that the fact of his being a creditor 
of the husband entitles him in law so to plead. 

6. That it is incompetent for either of the married parties themselves 
to plead the nullity of their first marriage. (1) 


This was an action of account brought by female Plaintiff, 
assisted by her husband, against Defendant, her former tutor. 
She sued as separée de biens, by contract of marriage of 23rd 
October, 1849, passed at Sherrington, Lower Canada. The 
Defendant, in effect, pleaded that Plaintiff had been married 
at Champlain, in the State of New-York, in September, 1849 ; 
that, at that time, Lower Canada was their domicile; that, 
from their marriage, without an antenuptial abcontract, in 
Champlain, a communauté de biens became established be- 
tween them; that Plaintitf had consequently no right to 
maintain her action à titre de sépurée de biens; that her 
alleged contract of 23rd October, 1849, was null, being post 
nuptial; that Defendant had a legal interest to urge this, 
inasmuch as he was a creditor to the extent of £300 of Plain- 
tiffs husband, with whom alone he intended to account as 
chef of the communauté referred to. The Plaintiffs, by spe- 
cial answer, denied that they ever contracted any valid mar- 
riage, except the one of October, 1849; that, supposing the 
marriage of September to have taken place at Champlain, 


(1) V. art. 119 et 135 C. C. 
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it was null, not having been preceded and accompanied by 
the formalities required by the laws of Lower Canada where 
Plaintiffs were domiciled; that, in September, the female 
Plaintiff was a minor, and that her marriage in Champlain 
was without the consent of Defendant, her tutor, and not pre- 
ceded by publication of bans, nor celebrated by the proper 
curé of the parties, nor in conformity with the rites of the 
Roman Catholic Church, to which both the contracting par- 
ties at the time belonged; that, besides all this, Defendant 
having become (as he had) party to the marriage contract of 
October, 1849, and present and consenting to such contract 
and the marriage which followed it, could not legally set up 
the nullity of such contract. 

At enquéte, both marriages of Plaintiffs were proved; the 
first at Champlain, before a minister of the Gospel, according 
to the laws of the State of New-York; and the second in | 
Lower Canada, before the propre curé of the parties. No 
publication of bans was proved to have been made before 
the New-York marriage, nor did it appear whether the 
minister of the Gospel was a Roman Catholic or a Protestant 
one. No proof was made that Defendant had not consented 
_ to the New-York marriage. The law of the State of New- 
York was to proved the etfect that publication of bans and con- 
sent of parents were unnecessary there, and that any minister 
of the Gospel could marry, as in this case. ° 

CHERRIER, Q. C., for Plaintiffs, contended that it was, by 
the laws of Lower Canada, that the question should be deter- 
mined whether the New-York marriage referred to was valid 
or null; that, in the present case, the court needed not even 
to pass upon that question, for Defendant could not be heard 
to attack the separation stipulated in the contract of October, 
a contract to which he had been a party, (Louet, lettre N, 
No 6; Lemerle, Fins de non-recevoir, page 192); that, by 
that contract, Defendant had, as it were, consented that 
female Plaintiff should enjoy her property separately, and be 
free from her husband’s debts. He contended further that 
the marriage in New-York was subject to the laws of Lower 
Canada, in respect of the capacity of the contracting parties, 
and their état ; that it was null, being the marriage of a minar 
without authorization of her tutor, and without the presence 
of her proper curé, and without dispensation. (Pothier, 
Mar., 69, 149, 349, 355; Guyot, Rep., v° Mariage, p. 368, 
there cited.) 

Mackay, for Defendant, argued that if Plaintiffs’ preten- 
sions were maintained, husband and wife could advantage 
themselves after marriage; they might set aside the drow 
public, and might defeat creditors; the ¢tat of persons could 
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be held as various as contestations, one to-day and another 
to-morrow. Trouble would be cast into thousands of families 
in Upper and Lower Canada, were this marriage in New- 
York declared a nullity, as contended for by Plaintiffs. 

He argued that the New-York marriage was perfectly 
good, and certainly could not be set aside upon the prayer of 
the two parties married, particularly considering that they 
allege no error, fraud, or mistake. As well might one of 
Plaintiffs against the other be received to have that marriage 
declared null If the New-York marriage was good, the after 
marriage contract of Plaintiffs was null, prohibited by the 
droit public, particularly doing away with (as it does) our 
droit commun, substituting the conventions of the parties for 
that drow commun. He argued also that the ordinances 
relied upon by Plaintiffs had fallen into désuetude in France, 
before the conquest (Pothier, Mur., No. 324); at any rate, 
that they were incapable of being enforced here under the 
British régime. That, as to Defendant having become party 
to Plaintiffs’ marriage contract of October, that could not pre- 
judice Defendant, for this was a case affecting the état des 
personnes, which, once formed, ouvrage de la lor, must remain 
as formed. (Lemerle, pp, 289 and 299; Boullenois, vol. 1, 
pp. 800, 801, 802.) The régime of Plaintiffs’ marriage was 
the régime de communauté. Authorities cited for Defendant, 
to the effect that Plaintiffs could not allege against their 
New-York marriage: Merlin, Rep., octavo edition, vol. 19, 
p. 480; Pothier, Contr. de mar., Nos. 229, 333, 336 ; Cochin, 
octavo edition, voiume 2, page 291. 

CHERRIER, in reply, cited Merlin, v° Religionnaire, S. 6; 
Pandectes frang., tom. 3; Felix, Rev. de Leg., vol. 8, p. 639. 

Day, J.: The only difficulty in my mind from the begimning 
has been as to the right of the tutor to raise such an issue. 
As a general rule, the Defendant would have no legal quality 
in that capacity to raise such a question; but he is here sued 
personally, and not 1s a tutor, and his interest is plainly 
shewn by his alleging that the male Plaintiff owes him a con- 
siderable sum of money, which, if Plaintiffs be communs en 
biens, he has a right to set off, pro tanto, against any relt- 
quat de compte claimed by the present action. The Defendant 
is not contesting the validity of Plaintiffs’ marriage, but, 
on the contrary, is maintaining the validity of such marriage, 
and simply contending for the nullity of the contract entered 
into after it was legally solemnized. With regard to the fact 
that the conclusions of the declaration are taken in favor of 
Plaintiffs conjointly, I would merely remark, that this cannot 
alter the nature of the action, which is plainly one in the 
interest of the wife alone. - 
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Now, as to the proof of the first marriage, two witnesses 
swear to the ceremony and to its being performed in all res- 
pects in accordance with the laws of the State of New-York, 
where the marriage was celebrated. The only question which 
can arise, therefore, is as to the legal effect of such a marriage 
on the civil rights of the parties; and it has been well settled, 
that the matrimonial domicile of the parties must govern the 
determination of the question. In the present case, not only 
was the matrimonial domicile in Lower Canada, but the par- 
ties themselves resided there immediately before and subse- 
quent to their marriage ; so that there can be no doubt that 
the effect of the marriage was to establish a communauté de 
biens between the contracting parties. As to the ground con- 
tended for by Plaintiffs, that these parties should have been 
married by the curé of their parish, and that no marriage 
otherwise celebrated could produce any civil effect, it is un- 
doubted that such was formerly the law of France; but it is 
equally undoubted that that law was based on a union of 
civil and ecclesiastical rule, which was peculiar to France 
and which never has obtuined in this country. Here there is 
an absolute freedom, as regards thought and form of religion. 
There is nothing to prevent a Protestant getting married by 
a Romish Church, and vice versa. The Kets of Parliament 
moreover, authorizing all sorts of sects to marry, are in no 
way restrictive us to the peculiar religion of the parties. The 
law gives them full power, in broad language, to marry. And 
then as to the fact of the marriage having been celebrated in 
one of the adjoining States, there can be no doubt, that 
according to the law of nations, if the marriage were legally 
contracted and celebrated there, it is binding here; and, as I 
said before, it has been abundantly proved that the marriage 
in question was duly contracted and solemnized in accordance 
with the laws of the State where it was celebrated. Moreover, 
the want of consent on the part of the tutor or guardian, 
which has been so much relied upon in the argument of Plain- 
tiffs’ counsel, cannot legally be urged by the parties them- 
selves, but only by some one standing in loco parentis. On 
the whole therefore, the majority of the court is of opinion 
to dismiss the present action. 

CHABOT, J., dissentiens : La présente action est en reddition 
de compte portée par les Demandeurs contre le Défendeur 
comme ci-devant tuteur de la Demanderesse. Le Défendeur 
par ses défenses invoque la nullité du second mariage et celle 
du contrat ‘le mariagedes Demandeurs, vu l'existence d'un pre- 
mier mariage dans l'Etat de New-York qui a eu lieu devant 
un ministre protestant et sans aucune autorisation du tuteur. 
Le Défendeur était présent à ce second mariage qui a eu lieu 
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devant un prêtre catholique, et je considère qu'il ne peut pas 
attaquer ce mariage. Le mariage célébré dans l'Etat de New- 
York a-t-il produit des effets civils ? Pour pouvoir décider cette 
question il aurait fallu que ce mariage eût été prouvé ; or.il ne 
l'a été que par un seul témoin, qui a identifié les parties, et les 
procureurs ont consenti à ce que cette déposition valût comme 
deux dépositions dans la cause. Je considère ce consentement 
nul, vu qu'il s’agit d'établir une question d'ordre public, car 
il en est de même de la preuve de tout fait qui a rapport à une 
séparation de corps et aux cas où le divorce est prononcé dans 
les pays où il a lieu. Je suis d'opinion que le mariage donne 
droit à la reddition de compte et que les conclusions qui ont été 
prises par les Demandeurs sont suffisantes. 

MONDELET, J.: Le Défendeur a intérêt à demander la nulli- 
té du second marriage, attendu qu'il a prouvé qu'il est le créan- 
cier du Demandeur pour £300. Le premier mariage est bon, 
car si un mariage est contracté dans un pays civilisé, d'après 
les lois de ce pays, il est considéré bon par le droit des gens. 
Dans l'Etat de New-York, où le premier mariage a été célébré, 
un mariage entre une mineure et un majeur ou méme entre 
deux mineurs, sans |’assistance ou le consentement de leurs 
parents ou tuteurs, devant un ministre protestant est valable ; 
ear telle est la loi de cet Etat. L'article 40 de l’ordonnance de 
Blois ne prononce pas méme de nullité quant aux mariages 
qui ne sont pas accompagnés de formalités qui y sont indiquées. 
Pothier, malgré ses efforts pour en induire une nullité, n'a pas 
réussi à la constater. La déclaration de 1697 est la seule loi en 
France (1) qui prononçait la nullité du mariage, lorsqu'il avait 
été fait sans publication de bans ou dispense d'iceux et sans le 
consentement de leurs pére ou mére ou tuteur pour les maria- 
ges des mineurs ; mais elle n’est pas en force en Canada, vu 
qu'elle n'a jamais été enregistrée au Conseil supérieur de 
Québec, or on ne trouve aucune autre loi pour déclarer un ma- 
riage nul sous de telles circonstances, mais en supposant que 
ces ordonnances mêmes comportaient une nullité à l'époque de 
leur promulgation, qui était plus ou moins rapprochée de celle 
de la révocation de l’Edit de Nantes, en 1685, il faut admet- 
tre que deux Français catholiques qui auraient dépassé la fron- 
tière et qui se seraient mariés en Angleterre, sans publication 
de bans devant le curé de leur paroisse ou un autre prêtre, 
Yauraient été valablement ; car ces ordonnances ne s appli- 
quaient qu'aux mariages contractés en France, et l'on peut se 
convaincre de l'existence de cette doctrine en référant au 
traité du contrat de mariage par Pothier, N° 348, où il rap- 
porte ce qui s'est passé dans le concile de Trente, au sujet des 
mariages clandestins. 


(1) Pothier, Traité du contrat de mariage, N° 337, 361. 
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Un des effets civils qu'a produits le premier mariage des 
Demandeurs dans l'Etat de New-York est la communauté de 
biens entre eux. La Coutume de Paris en déclarant la nullité 
des contre-lettres frappe de nullité le contrat de mariage qui a 
été fait après ce premier mariage. I] ne peut y avoir qu'un seul 
mariage qui puisse produire des effets civils et non un second, 
si l'un est en conflit avec l'autre. La présence du tuteur au 
second mariage ne peut pas avoir eu l'effet de valider ce qui ne 
peut pas produire effets civils. 

“ The court, considering that Plaintiffs have failed to show 
that, by reasons of the pretended contract of marriage alleged 
to have been executed on the twenty-third day of October, 1849, 
orby reason of any other matter or thing in the declaration 
alleged,and by law any separation as to property,séparation de 
biens, between Louise Angélique Adèle Beaudry, one of Plain- 
tiffs, and George Languedoc, the other of Plaintiffs, was, at any 
time before the institution of this action, established or did 
subsist, or that she said Plaintiff was entitled to the separate 
enjoyment and administration of her property and estate, inas- 
much as Plaintiffs long before the execution of the said pre- 
tended contract of marriage, that is to say, on the 25th Septem- 
ber, 1849, had contracted and been conjoined in lawful mar- 
riage at Champlain, in the State of New-York, one of United 
States of America, according to the laws in force in that State ; 
and by reason of suid marriage, on the said 25th September, 
1849, and under and by virtue of the laws in force in Lower 
Canada, where Plaintiffs, for a long time before, had been and 
then were, and ever since have been resident and domiciled, a 
community of property, communauté de biens, was established 
and doth subsist by and between George Languedoc and Louise | 
papelique Adéle Beaudry, his wife; and, considering that 
Defendant hath alleged and proved that he hath an interest 
and right by law to except to and contest the validity and 
legal effect of the said pretended contract of marriage, and 
that by reason of the premises, and by law, the action of Plain- 
tiffs founded upon the said pretended contract of marriage, and 
more especially upon the clause and stipulation of separation 
as to property, séparation de biens, therein contained, ought 
not to be maintained in the manner and form in which the 
same has been instituted, maintaining the exception by Defen- 
dant in this cause pleaded, doth dismiss the action of the Plain- 
tiffs. (1 J., p. 240.) 

CHERRIER Dorion & Dorion, for the Plaintiffs. 

CARTIER & BERTHELOT, for the Defendant. 

R. MacKay, Counsel. 
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MARIAGE.— MINORITE. 
BANC DE LA REINE, EN APPEL, Montréal, 4 mars 1858. 


Présents : Sir L. H. LAFONTAINE, Baronnet, Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


LANGUEDOC et ux., Appelants, et LAVIOLETTE, Intimé. 


Jugé : 1° Qu’un mariage célébré aux Etats-Unis entre deux personnes 
ayant leur domicile dans le Bas-Canada, et dont l’une (la femme’ 
était mineure et n’avait pas le consentement de son tuteur, est valable 
et emporte communauté de biens. 

2° Qu’un contrat de mariage subséquent, fuit dans le Bas-Canada, du 
consentement et en la présence du tuteur, stipulant, pour sa mineure, 
séparation de biens, et suivi d’une célébration en face de l’église, ne 

ut avoir d'effet ; et que cette nullité peut être invoquée par le tuteur 

ui-méme sur une action eu reddition de compte portée contre lui par 
la mineure comme séparée de biens d’avec son mari, ce dernier étant 
débiteur personnel du dit tuteur. 


Le 25 septembre 1849, les Appelants, Languedoc et L A. 
A. Beaudry, alors mineurs, se rendent à Champlain, dans 
l'Etat de New-York, et la, devant un juge de paix, sont con- 
joints en mariage, et reviennent de suite dans le Bas-Canada, 
où tous deux avaient leur domicile. Le 23 octobre suivant, 

ar acte devant Lanctot et son confrère, notaires, Languedoc 
et l'Appelante, agissant au dit acte par l'Intimé, son tuteur, 
stipulant pour et au nom de sa pupille, firent des accords et 
conventions de mariage, par lesquels il fut entre autres choses 
stipulé que les époux seraient séparés de biens ; et, le 27 oc- 
tobre, il fut célébré un mariage devant le curé de la paroisse 
où résidait l'épouse. 

Subséqueniment les Appelants intentérent une action con- 
tre l’Intimé en reddition de compte de la gestion et adminis- 
tration qu'il avait eue des biens de la dite Appelante qui, dans 
sa déclaration, se qualifie de femme séparée de biens, invoquant 
comme seul mariage légal celui qui avait été célébré le 27 
octobre 1849. 

Le 30 mai 1857, la Cour Supérieure, à Montréal, rendit le 
jugement rapporté ci-dessus, p. 35. 

e ce jugement appel fut interjeté, les Appelants soutenant : 
1° Que la présence seule de l’Intimé au contrat de mariage 
était suffisante pour faire repousser son exception (1); que, 
dans le cas actuel, ce n’est pas la loi du lieu où le mariage a 
été célébré, mais celle du domicile des parties qui doit déter- 
miner la validité ou invalidité du mariage fait à Champlain, 


(1) Autorités citées par les Appelants : Louet, lettre N., No 6; Lemerle, 
Fins de non-recevoir, pp. 192 et suivantes. 
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(1) et que, d’après les lois du Bas-Canada tel mariage était 
sans valeur quant aux effets civils (2). L’Intimé soutenait de 
son côté que le mariage célébré à Champlain avait tous ses 
effets en Canada, comme s’il eût été contracté par des domi- 
ciliés du lieu ; (3) que le tuteur ne pouvait, par sa présence au 
contrat de mariage, lui donner une validité qu'il n'avait pas; 
(4) que les époux ne pouvaient opposer la nullité du premier 
mariage célébré à Champlain (5); et qu'ils auraient dû obte- 
nir préalablement un jugement mettant ce premier mariage au 
néant. (6). 

AYLWIN, Juge, dissentiente: L’Appelante en cette cause, 
mineure de 17 ans, et sous la puissance de l’Intimé, qui était 
marié à la mère de l’Appelante, s’échappe du domicile de son 
tuteur, passe la ligne, et fait avec l’Appelant la cérémonie du 
mariage, puis tous deux reviennent en Canada. Un mois après, 
des conventions matrimoniales ont lieu, et prenant le contre- 
pied de la farce jouée aux Etats-Unis, on procède convenable- 
ment au mariage, qui est précédé d’un contrat auquel était 

résent l'Intimé tenant la place de père et donnant sa sanction. 
lus tard, il est appelé à rendre compte à cette mineure de 
l'administration qu'il a eue de ses biens ; il en rend deux qui 
sont impugnés d'inexactitude, en sorte que les Appelants sont 
obligés de se pourvoir en justice, et de là la présente action 
portée par les Appelants, et dans laquelle ils n’invoquent que 
e mariage célébré en second lieu. Quelle défense fait Lavio- 
lette ? Il oppose une fin de non-recevoir dans laquelle il admet, 
bien que le mariage allégué a eu lieu en effet, mais qu'il est 
nul en autant qu'un autre mariage avait été consommé avant. 


(1) Felix, Droit international, Nos 86, 87 et 88 ; Locré, Discussion du Tit. V 
du Code ciril, Exposé des motifr ; Pothier, Cont. de mariage, nos 229, 325, 
820, 327, 333 et 363 ; Cochin, vol. 1, p. 189; vol. 2, pp. 42, 46, 47, 642 et 
suivantes ; Merlin, Répert., vbo Domicile; Toullier, vol. 1, n° 526; Code 
civil, art. 170. 


(2) Pothier, Mariage, Nos 69; 149, 349, 355 et 229 ; Guyot, Répert., vbo 
Mariage, pp. 368 et 366; Duranton, nos 327 et 238; Demolombe, n° 223, 
3e alinéa ; no 225, pp. 344 et 348 ; Merlin, Répert., vbo Religionnaire, 56. 


(3) Autorités de l’Intimé: Feelix, nos 11 à 16; no 49, p. 88, Code matrimo- 
nial, Leridan, 769 ; Leprestre, Mariages clandestins, pp. 810 et suiv., 380, 
390 ; Pothier, Mariaye, nos 326, 336, 324, 337 ; 16 Vic., ch. 198: Deas et 
McIntosh, Banc de la Reine en Appel; 19 Merlin, Répert., p. 480; Lemerle, 

. 299 ; 1 Boullenois, pp. 800-2; Guyot, Répert., vbo Contre-lettre ; Grand 
Com. de Ferrière, vol. 3, sur art. 282. 

(4) Lemerle, pp. 392-5. 

(5) Pothier, Mariage, nos 323, 333 et 324. 


(6) Arrêts de Bardet, vol. 2, arrêt du 17 juin 1638; Merlin, Répert.; vbo 
Mariage, sect., 6 $ 1 ; Pothier, Mariage, no 229 ; Bourjon, vol. 1, p. 14, sect 
16 ; Fevret, De l'abus, vol. 1, pp. 416-7 ; Jouet, Bibliothèque des arréta, p. 476, 
vbo Mariage; Cochin, vol. 5, p. 468; Revue étrangère et française, 1841 
p. 433. 
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Et ce n’est pas là une subtilité, dit-il,car le mari me doit £2000, 
et jar intérêt à ce qu’il y ait communauté de biens entre les 
Appelants ; et, quoique j'aie été le gardien des intérêts de la 
mineure, j'entends me faire payer à sea dépens des créances 
que j'ai contre son mari. Il conclut à ce que le mariage allégué 
dans la décluration soit déclaré nul, et que l’action soit dé- 
boutée avec dépens. En supposant la prétention de l’Intimé 
bien fondée l'action ne devait pas être déboutée, le mariage 
étant admis, mais l'Intimé devait rendre compte sauf à com- 
penser. La qualité essentielle des Appelants pour porter l'ac- 
tion, était celle de mari et femme ; cette qualité existait indé- 
pendamment de la forme du contrat, et cependant, la Cour 
Inférieure a renvoyé l'action sans adjuger sur la ‘ matière 
mise en question par cette action. Cette circonstance seule 
suffirait pour faire renverser le jugement de la Cour Inférieure, 
car le seul jugement qu’elle pouvait, et qu’elle devait rendre 
était d'obliger l’Intimé à rendre compte. Mais il y a une autre 
question à juger, c'est de savoir quelle est la valeur des 
mariages contractés comme celui qui est allégué par l'Intimé. 
On ne doit certainement pas les envisager ici comme en 
Angleterre, mais les juger suivant les lois du Bas-Canada qui 
different des lois d'Angleterre. En effet, la légitimation par 
mariage subséquent, qui a eu lieu ici, n'est pas reconnue en 
Angleterre, et les mariages de Gretna Green, tolérés en An- 
gleterre, ne pourraient valoir ici. Burge (1) donne comme une 
règle que le mariage est régi par le domicile d’origine. Nous 
n'avons pes d'autre règle ici. Il existe une autre règle sur le 
continent d'Europe qui est inconnue en Angleterre, et qui 
frappe de nullité tout mariage contracté en fraude des lois de 
son pays, voyez Huberus, Pothier, Voët, Burgundus, 
Bowyers Public Law, Wheaton’s Elements of International 
Law. Comment cette cause doit-elle être décidée sous la loi du 
Bas-Canada ? Les Appelants étuient tenus de célébrer leur 
mariage devant leur propre curé. Sous l’ancien droit français, 
on trouve une foule de cas où les cours ont prononcé la nullité 
absolue de mariages célébrés devant un autre que le curé des 
époux (2) Je ne puis comprendre qu’une mineure, allant aux 
Etats-Unis, et y séjournant une demi-heure, puisse, par là, se 
soustraire aux lois de ce pays, et s’allier ainsi à un homme 
sans aveu, et le faire entrer ainsi dans une famille qui jamais 
n'aurait voulu l’udmettre. Il aurait fallu, dit-on, faire déclarer 
nul le premier mariage. Mais comment s'y serait-on pris? En: 
France on procédait par l'appel comme d'abus; dans le cas 


(1) Colonial law. 


(2) 8 Poulain du Parc, no 111, p. 340 ; Charondas 10, ch. 3, p. 181, et ch. ls 
p. 160; 1 Cochin, pp. 157 et 154, et l’art. du Code. 
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actuel ceci ne pourrait avoir lieu, et je ne vois comment 
on aurait pu procéder, nonobstant le cas cité de M. DeRouville, 
rapporté à la page 40 des jugements du Conseil supérieur, 
en date du 12 juin 1741. Je suis convaincu que l'acte fait aux 
Etats-Unis, était fait en fraude de.nos lois, et que lorsqu'on 
en appelle aux lois étrangères, ce doit être à condition qu'elles 
ne soient contraires ni aux nôtres ni aux bonnes mœurs. Il y 
a un trait remarquable dans la réponse que fuit l'Intimé à 
l'allégation de sa connivence et coopération au second mariage. 
Il dit qu'il ne s'est jamais opposé au premier mariage, et ne |’ 
Jamais contesté, et qu'il n'a signé l'acte et les stipulations du 
second mariage que pour faire plaisir aux Appelants. Je n'hé- 
site pas à dire qu'il n'y x jamais eu pareil exemple de cynisme. 
Quoi, un tuteur, qui a prêté serment de veiller aux intérêts 
de la pupille qui lui est confiée, ne craint pas de dire qu'il lui 
est loisible de faire déclarer nul le mariage de cette pupille, 
mais que, si ses propres intérêts peuvent en être affectés, 11 ne 
lefera pas ? Ce procédé est une insulte jetée à la face de la jus- 
tice. C’est pour ainsi dire un vol commis au détriment de sa 
pupille. Oui, il avait droit de demander la nullité de ce ma- 
riage, mais seulement dans l'intérêt de la mineure, et non au- 
trement, et il ne pouvait invoquer l'absence de cette demande 
en nullité pour toucher, sur les biens de celle qu'il devait pro- 
téger,une somme aussi considérable que celle qu’il réclame au- 
jourd’hui. Cette demande en nullité devait être portée dans l’in- 
térêt exclusif de la Demanderesse ; c'était l'intérêt de sa pupille 
qu'il aurait dû voir à conserver lui-même. L'acte de conven- 
tions matrimoniales qu'il a signé doit être regardé comme une 
transaction, c'est le meilleur jugement que l’Appelante pouvait 
avoir. La règle qui veut que les conventions de mariage pré- 
‘cèdent la célébration nest pas absolue ; il y a des cas d'excep- 
tion où la partie peut être relevée pour cause de lésion, et elle 
a dix ans à compter du jour de sa majorité pour se pourvoir 
(1). Mais celui qui, comme lIntimé, dans le cas actuel, aura 
signé l'acte, pourra-t-il demander d’être soustrait aux con- 
séquences d’une fausseté qu’il a signée ? Non certainement. 
J'aurais, pour ma part, renversé le jugement dont est appel 
ici, ordonné à l'Intimé de rendre compte, et repoussé toute 
tentative de l'Intimé de compenser le reliquat de compte par 
le moyen des créances qu'il avait contre le mari. 

Sir L. H. LAFONTAINE, Baronnet, Juge-en-Chef: Il ne s’a- 
‘git pas ici de reliquat de compte, ni de savoir s'il y a lieu à 
compensation.- La seule question que nous ayons à juger, est 
de savoir si le mariage célébré aux Etats-Unis par des per- 


. , (1) Troplong, Contrat de mariage, Nos 237, 228 et 288 ; Dalloz, année 1830, 
partie. 
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sonnes domiciliées dans le Bas-Canada est nul ou non. La 
doctrine que le mariage, pour être valide, doit être célébré de- 
vant le propre curé, si elle était admise, devrait s'appliquer 
aux majeurs comme aux mineurs, et si le mariage célébré au- 
:tremwent était radicalement nul, nous aurions dû le dire dans 
la cause de Lurocque et Michon ; cependant la cour a, dans 
cette dernière cause, été d'opinion que le mariage étuit valable. 
L'intérêt des nations chrétiennes est de reconnaître et valider 
les mariages. Quant à l'autorité de Troplong, qui a été citée, 
elle ne s'applique qu'aux dispositions du Code civil, et nulle- 
ment à l'ancien droit. Je dis que si le défaut d'autorisation 
nentraine pas la nullité, l'absence du curé ne peut avoir plus 
d'effet. Mais nos lois prononcent-elles, en ce cas, la nullité 
absolue du mariage ? Les anciens auteurs le reconnaissent va- 
lable en thèse générale; cependant la nullité peut en être 
demandée par ie père, la mère, le tuteur ou curateur, et, 
sur appel, tels mariages pouvaient être déclarés abusifs et 
nuls (1). S'il faut juger que le mariage fait hors de la pré- 
sence du propre curé est nul, que de mariages en ce pays qui 
se trouveront sans effet. Le contrat de mariage est du droit 
des gens, et on doit l’admettre lorsqu'il est contracté suivant 
l'usage du lieu où il est célébré ; c’est ainsi qu’on admet les ma- 
riages faits chez les sauvages, quoique dépourvus des formali- 
tés prescrites par nos lois. Mais on dit que le mariage aux 
Etats-Unis a été fuit en fraude de la loi du pays. Je ne vois 
pas comment. Si ce mariage eût eu lieu au pays il aurait été 
également frauduleux. Ce n'est pas parce qu'il a été contracté 
à l'étranger, mais seulement parce qu'il l’a été sans le consen- 
tement du tuteur, que la nullité en pourrait être demandée, 
et par le tuteur seul. Les Demandeurs ne se trouvent dans 
aucun des cas où la loi leur permettrait de le faire. En l’ab- 
sence des père et mère qui sont décédés, le tuteur aurait pu la 
demander ; mais, loin de là, il en réclame le maintien. Je ne 
prononce aucune opinion sur la demande qui en serait fuite 
par une personne de compétence, non plus que sur celle de sa- 
voir si en déclarant le mariage aux Etats-Unis valable, les 
cours ne doivent pas venir au secours des mineurs. Nous ad- 
jugeons seulement sur la contestation telle que soulevée, en 
confirmant le jugement de la cour de première instance. | 
CARON, Juge: Les questions que nous avons à juger se ré- 
duisent à deux, savoir : le mariage invoqué dans la déclaration 
des Demandeurs en Cour Inférieure est-il valable, et l’Intimé 
pouvait-il, lui, invoquer sa nullité dans l’action portée contre 
lui? Sila première question était posée pur le père ou la 
mère, Je serais à peu près décidé à dire que le mariage pour- 


(1) Ord. de Blois : Bardet, Ord. du 17 juin 1738. 
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rait être mis de côté, comme fait pour éluder la loi, et consé- 
quemment nul, et que les tribunaux ont droit de prononcer 
cette nullité. Je suis d'avis, avec le juge-en-chef, que l'absence 
du curé ne rend pas le mariage radicalement nul. Mais ces 
nullités ne peuvent être opposées par les collatéraux. Je 
pense également que des mariages contractés au pays dans les 
mêmes conditions, ne pourraient être déclarés nuls. Il y a une 
anomalie en cette cause; c'est que ce sont les époux eux- 
mêmes qui réclament la nullité du mariage, pendant que le 
tuteur, dont les droits ont été violés, ne la demande pas. 
Mais, admettant la validité du premier mariage, sera-t-il per- 
mis à l’Intimé d’invoquer, comme il l’a fait, la nullité du 
second mariage, le seul qui soit allégué dans la déclaration 
des Demandeurs ? J’avoue que la conduite de l’Intimé ne iné- 
rite pas l'approbation; mais ici nous n’avons pas à prononcer 
sur cette conduite et sur la punition due & ce tuteur, cette 
question viendra lorsque le jugement sera rendu. Si les De- 
mandeurs se trouvent dans l'embarras, c'est qu'ils y ont donné 
occasion. Le contrat de mariage qu’ils ont allégué étant nul 
à l'égard des tiers, comme ayant été fait postérieurement au 
mariage célébré aux Etats-Unis, pourra-t-il être invoqué 
contre l'Intimé ? C'est encore là une question que nous ne 
sommes pas appelés à juger aujourd'hui; mais je dois dire 
qu'il y a des cas où cela se pourrait. 

Jugement du tribunal de première instance confirmé, “ con- 
“ sidérant qu’il oy a pas mal jugé dans le jugement dont est 
“appel.” (8 D. 7. B.C., p. 257.) 

/HERRIER, DORION et DORION, pour les Appelants. 
CARTIER et BERTHELOT, pour l'intimé 





_— + —— 


VENTE.- GARANTIE. 
Cour SUPÉRIEURE, Montréal, 30 mai 1857. 
Coram DAY, J., SMirH, J CHABOT, J. 
MARTEAU, ès-qualité de tuteur, vs. TETREAU. 


Jugé: Que la garantie est divisible entre covendeurs, qui vendent 
ensemble des parts indivises, mais déterminées qu'ils possèdent dans 
l'immeuble vendu, sans stipulation de solidarité. 


Louis Marteau, en sa qualité de tuteur aux enfants mineurs 
de feu E Gratton, poursuit le Défendeur hypothécairement, 
pour le recouvrement d’une somme de £500, montant du douaire 
prétix accordé à leur mère, per Gratton, en vertu de leur con- 
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trat de mariage, passé devant notaires, le 24 septembre 
1833, et enregistré par sommaire, le 11 octobre 1843. 
La déclaration allégue que le Demandeur a été autorisé en 
justice à renoncer à fa succession de Gratton, pour les mineures 
ses pupilles, deux filles de ce dernier, à l'effet de se porter 
douairier en leur nom; que le Défendeur est en possession de 
‘ deux immeubles qui ont appartenu, pour moitié indivise, à 
Gratton, et qu'en conséquence, cette moitié indivise est hypo- 
théquée au paiement du douaire. Le Défendeur plaida : 1° que 
les immeubles en question lui étaient parvenus au moyen d’une 
vente faite par Gratton, tant en son nom, comme ayant été 
commun en biens avec Sophie Masse, la mère des mineures re- 
présentées par le Demandeur, que, comme tuteur aux mineures, 
Gratton ayant été duement autorisé à vendre les parts de ses 
enfants mineures dans les dits immeubles ; et que, cette vente 
ayant ainsi été faite par autorité de justice, elle avait eu l'effet 
de purger les immeubles de toute hypothèque alors existante. 
2° Que les mineures ayant été parties comme venderesses, à la 
vente qui lui avait été faite des immeubles, par l’entremise de 
leur tuteur, elles étaient tenues de garantir le Défendeur contre 
tous troubles et hypothèques, et qu’en conséquence le Défen- 
deur était bien fondé à opposer une exception de garantie à 
cette action. 

Le Demandeur répondit aux deux premières exceptions, 
qu’elles étaient mal fondées en droit: 1° parce que la vente des 
biens des mineures faite avec autorisation de justice, n'était 
qu'une simple vente et non un décret ; 2° parce que les mineures 
n'avaient vendu au Défendeur que leur moitié, et que lu garan- 
tie qu'elles avaient stipulée ne protégeait le Défendeur que 
contre les troubles qui lui seraient causés dans la jouissance de 
cette moitié. 

Lors de l'argument, LAFRENAYE, pour le Défendeur, n’insista 
pas sur le premier moyen, qui tendait à assimiler la vente d’un 

onds de mineurs à un décret, quant au second, 11 prétendit 
que le vendeur Gratton, ayant stipulé la garantie, en termes 
généraux et sans séparer ses intérêts de ceux des mineures, 
. cette garantie ne pouvait pas se diviser et entraînait au con- 
traire la solidarité entre le tuteur et ses pupilles, que l’évic- 
tion d'une partie aliquote et indivise donnait lieu à la garantie, 
et que l'exception de garantie était toujours indivisible. Il 
cita à l'appui de cette opinion: Dalloz, Recueil périodique de 
l’année 1826, 2e partie, p. 145 ; 1830, 1ère partie, p. 343 ; 1832, 
2e partie, p. 58; Sirey, Jur. de la Cour de Cassation de l'an- 
née 1826, ou tome 26, partie 2e, p. 257, cause de Sageau vs. 
Levergeois ; Sirey, année 1811 ou tome 11, partie 1, 188 ; 
Sirey, année 1815 ou tome 15, partie 1, page 231 ; Sirey. an- 
née 1830 ou tome 30 partie 1, page 395 ; Pothier, ceuvres pos- 
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thumes, Traité de l'hypothèque, ch. 3, § 5, p. 469, éd. 1777; 
2 Henrys, Question 31, p. 289, liv. 4, ch. 6. Le Défendeur 
prétendit en outre que cette question avait été jugée, confor- 
mément à son opinion, le 19 décembre 1853, par la Cour Su- 
périeure, à Montréal, dans une cause No 1868, Oliva vs. 
Ayette dit Mulo. 
DouTRE, pour le Demandeur, répondit que la garantie était, - 
il est vrai, indivisible quand il s'agissait de l'accomplissement 
d’un fait; comme celui de la tradition d’un fonds et autres cas 
semblables ; mais que, dans le cas où le défaut d'exécution de 
la part des obligés ouvrait un recours en dommages, il fallait 
distinguer. Si plusieurs vendeurs ou obligés stipulaient au 
mênfe acte, comme propriétaires conjoints, sans indication de 
parts individuelles, le recours en garantie serait indivisible et 
les covendeurs y seraient solidairement tenus, mais, si des 
covendeurs, possédant, par indivis, des purts distinctes et in- 
dividuelles, se joignaient dans un même titre, pour vendre 
leurs parts respectives, la garantie stipulée en termes géné- 
raux, ne pourrait lier chacun que pour sa part. Dans le cas 
actuel, le père Gratton, agissant personnellement, indique 
qu'il est propriétaire de moitié ce l'immeuble qu'il vend au 
Défendeur, et, comme tuteur, il indique que ses pupilles sont 
propriétaires de l’autre moitié. L'autorisation du juge qui lui 
permet de vendre la portion appartenant à ses pupilles, ne 
autorise pas à se porter garant, au nom de ses enfants, pour 
la partie qui n'appartient pas à ces dernières A l'appui de 
cette opinion, le Demandeur cita: Pothier, Vente, nos 167, 
168, 173, 174, 175, 179, 180; Duranton; tome 11, nos 263, 
265 ; Idem, tome 16. no 255. Quant au précédent invoqué, 
Olivu vs. Ayette dit Mulo, le Demandeur nia que le jugement 
rendu dans le cas cité, eût prononcé sur la question soulevée 
en cette cause. (1) 


(1) Dans la cause d’Olira vs. Ayette, le cessionnaire des droits successifs de 
sept mineurs devenus majeurs, alléguait qu'après la mort de la mère des mi- 
neurs, le père de ces derniers avait reconnu, Kans un inventaire et un acte de 
partage de mobilier, devoir & chacun de ses enfants une somme de 500 francs 
ou à peu près. Ces actes avaient été passés à l'époque où les actes reçus de- 
vant notaires, emportaient hypothèque générale. Pendant la minorité de tous 
les enfants, moins un, le père tuteur s'était fait autoriser à vendre la part des 
mineurs et avait en effet vendu au Défendeur, conjointement avec celui de ses 
enfants qui était devenu majeur, et cela en sa double qualité de propriétaire 
et de tuteur. Le Défendeur s'était obligé, par l'acte de vente, de payer à 
chacun la part qui lui appartenait et il avait rempli son obligation. Mais 
quand tous les enfants eurent acquis leur majorité, ils cédèrent au Demandeur 
les droits hypothécaires qu'ils pourraient avoir contre les immeubles acquis de 
leur père, ès double qualité, pour le recouvrement des 500 francs que leur 
père avait reconnu leur devoir dans l'inventaire et le partage susmentionnés, 
et c’est sur le transport de ces droits que l'action de Oliva était portée. Le 
Défendeur Ayette plaida par huit exceptions distinctes et il n’en est pas une 
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Day, J.. dissentiens: La défense allégue que les Deman- 
deurs comme covenderesses sont garantes. : vendeurs se 
sont joints ensemble et ont vendu pour un seul prix en bloc. 
L'obligation de garantie est de défendre l'acquéreur en cas de 
trouble et de payer les dommages qu'il peut en souffrir 
Lorsque la vente vst faite de la totalité de la terre pour un 
seul prix, il en résulte une obligation générale de garantie. 
Troplong, 1 vol. Vente, nos 434, 435 et 438; Dalloz, Dict, vo 

tie, 126,132. Nous avons déjà maintenu cette doctrine 

s la cause d’Oliva vs. Ayette dit Malo. Je suis d'opinion 

que la défense est bien fondée, et que l'exception de garantie 
invoquée par le Défendeur devrait être maintenue. 

SMITH, J.: Le principe que la garantie est indivisible est 
admis, lorsqu'il s'agit de livrer la chose. La doctrine de Trop- 
long se rapporte à l'obligation des héritiers qui sont garants 
du vendeur, mais lorsque chaque vendeur ne vend que sa part 
déterminée, bien connue de l'acheteur, alors l'obligation de 

rantie n'est que subsidiaire à la tradition. Lors de la vente, 
e tuteur Gratton remet à l'acheteur une copie de son autori- 
sation à vendre, et, quoique ces immeubles ne soient vendus 

ue pour un seul prix, chaque vendeur ne reçoit que sa part 

u prix. Est-ce que les mineures étaient tenues de livrer la 
part indivise de leur père ? Elles ne le pouvaient pas et elles 
n’y étaient pas tenues. (Troplong, Vente, No 434.) Ces mineures 
ne sauraient être considérées solidaires de la tradition de la 
part de leur père. 1 Pothier, Obligation, nos 287, 291, 295 ; 
Troplong, Vente, No 438; 3 Toullier, No 712, 794. 

Le jugement de la cour maintient, en conséquence, les ré- 
ponses en droit du Demandeur, déboute les exceptions en 


seule qui invoque contre les mineurs l’indivisibilité de la garantie, comme ré- 
sultant de la vente consentie par leur père. Aussi le jugement ne dit pas un 
mot sur cette question. Les considérants du jugement consistent en ce qui 
suit : ‘‘ Considering that the Defendant hath established by evidence his ex- 
ception of prescription of ten years, in so far as the same relates to the rights 
ed by and derived from Francois Chabot, fils, and Antoine Chabot ; and 
that, by reason of the sale of the land and premises in Plaintiffs’ declaration 
described by Francois Chabot, pére, on the 9th January, 1823, as well in his 
own name as in the name of his minor children, under the authority of justice 
and of the cession and transfer by Etienne Chabot, Francois Chabot, Michel 
Chabot and Antoine Chabot, by two several acts, of their portion of the price 
of said land and premises so sold, to them respectively belonging, and of the 
yment by Defendant to Charles Tétu, to whom the said cession and trans- 
er was made, of the entire amount which Etienne Chabot, Michel Chabot, 
and Antoine Chabot were entitled to, of the price of said land and premises 
so sold and the discharge in full by Tétu given to Defendant, said land and 
remises and eve rt thereof were by law discharged and freed from all 
Py pothecation and liability for or by reason of the rights, debt and demand 
in said declaration set forth and sought to be recovered, doth dismiss the 
action of Plaintiff. 
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question, et déclare la moitié indivise des immeubles, venduc 
par le pére des pupilles du Demandeur, hypothéquée au paie- 
ment du douaire des mineures. (1 J., p. 245.) 
- DouTRE et DaousT, Avocats du Demandeur, 
LAFRENAYE et Papin, Avocats du Défendeur. 


| PROCEDURE.—EXCEPTION PRELIMINAIRE. 
_ SUPERIOR COURT, Montreal, 30th May, 1857. 
. Coram Day, J., Surre, J., MonpeLer (C.), J. 


EDMONSTONE et 4l., vs. CHILDS et al., and CuiLps et ‘al, 
: Plaintiffs en gar., ve. CHAPMAN et al., Defendants en gar. 


Held': That it is competent for Defendants en garantie, who are im- 
pleaded by Plaintiffs, en garantie, as “contractors, and manufacturers, 
and copartners” with Plaintiffe, en garuntie, to plead, by. preliminary 
exception, that they were not such contractors and manufacturers, and 
copartners, and by the same exception to attack the correctness of the 
names and designations assumed by Plaintiffs, and, on proof of the 
truth of: the allegations of such exception, to be entitled to the 
dismissa] of the action of Plaintiffs en garantie, (1) 


This was an action en garantie brought. by Defendants, 


who were sued in the original action, as ‘contractors and 


manufacturers, carrying on business with divers persons 
unknown to Plaintiffs, in copartnership as such contractors 
and manufacturers, under the name, style, and firm of the 
“Montreal Railroad Car Company.” 

Defendants, in the writ and declaration in their action en 
garantie, described themselves as “merchants, contractors, 
“and manufacturers, and copartners, heretofore carrying on 
“ business as such, at Montreal, under the name, style and 
“ firm of the Montreal Railroad Car Company,” and implead- 
ed Defendants en garantie, as “contractors, an manufac- 
“ turers, and copartners, heretofore carrying on business as 
“ such with the said Plaintiffs en garantie, at Montreal afore- 


“ said, under the name, style and firm of the Montreal Rail. 


“ road Car Company.” | 


"Three of Defendants en garantie fyled a preliminary plea 


or exception, to the effect, that they were erroneously desig- 


nated, never having been, at any time, such contractors and 
copartners, nor in anywise even contrac- : 


manufacturers, an 
tors or manufacturers, or copartners, any where, or under 
any name, style or firm whatsoever, and that Plaintifis so en 


(1) V. arts. lé et 116 C. P. C. 
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garantie, had likewise erroneously designated themselves, 
they never having been such merchants, contractors and 
manufacturers, and copartners, and, on the contrary, being: 
at all times of the several callings and designations set forth 
in the said exception. So. 

Plaintiffs en garantie, having neglected to answer this pre- 
liminary plea or exception, they were foreclosed from doing 
so, and the case was urged to enquéte, and final hearing on. 
ths merits of the exception, ex parte, by Defendants en ga- 
rantie. And, after hearing the arguments of both counsel, 
the court rendered judgment to the effect, that considering 
that Defendants en garuntie had proved the material facts 
of their said plea or exception, that the action of Plaintiffs en 
garantie, should be, and the same was thereby dismissed. 
(1 J., p. 249.) | 

A. and G. ROBERTSON, for Plaintiffs en gar. : 

F. GRIFFIN, Q. C., for Defendants en gar. 

BETHUNE and DUNKIN, Counsel. 


| TEMOIN.—TAXE.—REVISION. | . 
SUPERIOR Court, Montreal, 30th May, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 


THE GRAND TRUNK RalILway COMPANY vs, WEBSTER. 


Held: Tnat the taxation of witnesses cannot be revised subse-. 
quently by the court. (1) . 


This was a motion by Defendant to revise the taxation of 
certain witnesses who had been examined simultaneously, in 
the present case and in a cross action brought by Defendant, 
on the ground, that the amount allowed on the face of the, - 
depositions, in each case should have been divided between 
the two cases and not allowed in full in each case. The ap- 
plication was supported by affidavits which went to establish, | 
that the single allowance was all that the witnesses were 
strictly entitled to, and that the granting of such allowance 
in both cases amounted in fact to a double taxation. 

SMITH, J.: It is impossible for the court to grant the pre- 
sent application. The witnesses have been duly taxed on the 
face of their depositions, and suffered to retire, under the con- . 
viction that no question could subsequently be raised in regard 


(1) V. art. 280 C. P. C. 


52 RAPPORTS JUDICIAIRES REVISÉS 


to their allowance. It is not competent, therefore, for one of 
the parties in the cause, without summons or notice of any 
kind to these witnesses, to seek to revise the taxation thus 
definitively settled. The time for objection was whilst the 
taxation was being effected, and it is too late now to urge 
what should have been advanced, before the depositions were 
closed and the witnesses permitted to withdraw. Motion re- 
jected. (1 Jd., p. 251.) 

CARTIER and BERTHELOT, for Plaintiff. 

BEFHUNE and DUNKIN, for Defendant. 





ne 


MORT CIVILE. 
* Cour SUPÉRIEURE, Montréal, 8 juillet 1850. 
Coram SMITH, J., VANFELSON, J., C. MONDELET, J. 


RocHoN vs. LEDUC. 


Jugé: Que le condamné à mort par la Cour martiale en 1839, et qui a 
obtenu le pardon de Sa Majesté, le 27 janvier 1844, ne peut pas ester en 
jugement et ne peut pas revendiquer sa propriété. (1) 


Une action pétitoire fut intentée par le Demandeur contre 
le Défendeur, et fut rapportée devant la ci-devant Cour du 
Banc de la Reine, au Terme supérieur le 20 octobre 1848, 
pour obtenir la possession d’un lopin de terre que le Deman- 
deur prétendait être passé en la possession du Défendeur, en 
avril 1847, par fraude et illégalement. Le Défendeur plaida : 
“ Que le Demandeur ne peut pas instituer la demande, parce 

“ qu'il x été, dans la cité de Montréal, à partir du 25 de mars 
“au 8 d'avril 1839, duement condamné à mort par la Cour 
“ martiale, alors siégeant en la dite cité; Que ce jugement 
“ou condamnation a eu l'effet d’un attainder en loi sur le 
“ Demandeur, et que les biens meubles ou immeubles appar- 
“ tenant au Demandeur, à l’époque du dit jugement, ont été 
“ confisqués au profit de la Reine, et, conséquemment, le De- 
* mandeur n’a aucun droit à la propriété qu'il revendique, est 
“ incapable en loi d’instituer l’action qu'il a instituée contre le 
“ Défendeur.” 

Le Demandeur répondit: “qu’en supposant qu'il ait été 
se condamné à mort, le Demandeur a été bien et dûment 
“ réhabilité et rétabli dans tous ses droits de citoyen et de su- 
“ Jet anglais, par le pardon à lui accordé le 27 janvier 1844, 


(1) V. art. 38 C. C. 
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“ par Sa Majesté ; que les biens du Demandeur n'ont jamais été 
“ confisqués au profit de Sa Majesté et que, l’eussent-ils été, 
“ ce n’a pu être au profit du Défendeur ; que les biens du De- 
“ mandeur n'ont jamais été vendus à la poursuite de la cou- 
“ ronne; que le Demandeur en est toujours demeuré le pro- 
“ priétaire, dans la jouissance et possession desquels dits biens ~ 
“il est rentré, en supposant qu'il les eût perdus, par le pardon 
“ de sa souveraine.” | | | 

Le Défendeur répliqua : “ That the pardon has no effect 
“ further than giving Tiberty to Rochon, and shortening the 
“ time of deportation, but does not remove the effect of the 
“ attainder accruing from the sentence of death. 

“ The Court considering that Defendant hath established, 
“ by legal evidence, the peremptory exception filed by him, 
“ and that said exception is sufficient by luw to bar the right 
“ of Plaintiff to recover in his said action, doth dismiss said 
“ action.” (1 J., p. 252.) 

A. et G. OUIMET, pour le Demandeur. 

DEBLEURY et KERR, pour le Défendeur. | 


GARDIEN.—CONTRAINTE PAR CORPS. 
Cour SUPERIEURE, Montréal, 30 septembre 1857. 
Coram Day, J., SMITH, J., C. MONDELET, J. 
WILSON vs. PARISEAU, et PHILLIPS, Mis en cause. 


Juge : Que la règle à étre prise contre un gardien qui ne représente 
pas les effets placés sous sa garde ne doit pas demander à ce qu’il soit 
considéré être en mépris de cour; mais seulement incarcéré jusqu’à ce 
qu’il représente les effets. (1) : 


La règle qui fut déclarée absolue en cette cause est en ces 
termes : 

“ La cour sur la motion du Demandeur, à ce que, vu qu'il 
appert par le rapport du shérif du district de Montréal, au bref 
de saisie-exécution, venditioni erponas de bonis, émané en 
cette cause contre les biens meubles du Défendeur, et par le 
procès-verbal et rapport de l'huissier Charles Rapin formant 
partie du rapport du shérif, que William Phillips, cultivateur, 
de la paroisse de Saint-Philippe, nommé gardien volontaire, 
par le Défendeur, des effets et meubles suisis sur le Défendeur 
en vertu du writ d'alias fieri fucias de bonis émané le vingt- 
unième jour de novembre mil huit cent cinquante-six, n'a pas 


(1) V. arte. 597 ©. P. C. et 2272 C. C. 
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représenté les effets et biens meubles saisis sur le Défendeur, 
et qui ont été mis sous ses soins et sauvegarde, quoique d 
‘ment sommé et notifié de ce faire, pour être vendus, suivant 
‘la loi, le quatorzième jour d’avril mil huit cent cinquante- sep 
‘à une heure de l’aprés-midi, au domicile du Défendeur, en la 
‘cité de Montréal, que le dit gardien soit tenu de représenter 
et remettre au dit shérif les effets et meubles mis sous se 
soins et sauvegarde, et que, faute. par lui de ce faire, il no 
contraint par corps, et incarcéré dans la prison commune e 
ce district, jusqu’à ce qu'il ait représenté les dits effets nt 
biens meubles, à moins que cause contraire ne soit montrée, 
Je 17 septembre prochain. | a 

Le Demandeur avait été débouté d’une premiére règle qui 
avait prise dans les termes suivants : “que le gardien, William 
“ Phillips, soit tenu de représenter et remettre au shérif les 
“ effets et meubles ainsi suisis et mis sous ses soins et sauver 
“ garde, et que, faute par lui de ce faire, 4 sovt tenu et declare 
“en mépris de cette cour, contraint par corps, et incarcer 
“ dans la prison commune de ce district, jusqu'à ce qu il ait 
“ représenté les dits effets et biens meubles, etc. 

La cour rejette cette première règle, en observant que le 
Demandeur, en traitant le mis en cause, comme étant en mé- 
pris de cour, devait prucéder, suivant la pratique anglaise sul- 
vie dans les cas d’attuchment for contempt of cowrt, en sou- 
mettant des interrogatoires, ete. que, d’ailleurs, la procédure à 
suivre est une règle pour obliger le gardien de représenter les 
effets par voie de contrainte par corps. (1 J., p. 254.) 

LAFRENAYE et PAPIN, pour le Demandeur. 

LORANGER et LORANGER, pour le Mis en cause. 


Vide 5 R. J. R. Q., p. 446 et 472. 

Note.—In a case decided on the 25th April, 1848, coram Rolland, Day & 
Smith, Justices, No. 2427, Workman vs. Clark, & Dunlop, guardian, upon a 
rule against the latter, for not having produced the goods on the day o sale, 
it was “ ordered that an attachment do issue in this cause, to arrest the said 
** Charles J. Dunlop, and to commit him to the common gaol of this district, 
‘ and thereto detain him, until he shall have paid the debt, interest, costs 
‘** and subsequent costs, as above mentioned, and more particularly set forth 
‘in said Judgment, and also the costs of said rule for contrainte par corps, 
‘‘ or that said Charles J. Dunlop do pay to ssid Alexander Workman the 
** value of said goods and chattels so seized' and not represented by him; 
‘** such value to be ascertained, in case of need, at the diligence of said 
‘* Charles J. Dunlop, said goods and chattels so seized and not represented 
“by him and more particularly hereinafter set forth.” 


ee ee ee - 
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Cour SUPÉRIEURE, Montréal, 30 septembre 1857. 
Coram Day, J., Suit, J., C. MONDELET, J. 


MocE vs. LAPRÉ, et Massux,.Oppt., et Morison, Oppt. 


Jugé : 1. Que la 6e Vict., ch. 15, sec. 2, qui exempte les droits seigneu- 
riaux de la formalité de l'enregistrement, ne s'applique pas aux intérêts 
dus sur iceux, en vertu d’une convention spéciale subséquente. (1) 


Les biens immeublés du Défendeur Lapré ayant été vendus 
par le shérif, Massue, comme seigneur de la seigneurie Bour- 
chemin, dans l'enclave de laquelle se ‘trouve la terre vendue, 
fit opposition à fin de conserver sur les deniers, pour être 
payé de certains arrérages de droits seigneuriaux constatés 
en ie par un acte notarié que Lapré lui avait consenti, 
et des intérêts sur ces arrérages, depuis la passation de l’obli- 
gation de Lapré, reçue le 15 août 1849, pour arrérages de 

roits seignéuriaux. | oo 

Morison, un des Opposants; contesta l'opposition de Massue, 
quoique lui, Morison, ne fût pas colloqué, et qu’il fût primé par 
Mo Ns le Demandeur qui était colloqué en partie. 

contestation de Morison portait que Massue, n’ayant pas 
enregistré un sommaire d'intérêts échus, était déchu du droit 
de les réclamer. 

Par les conclusions de sa contestation, Morison demandait 
la différence des deniers à être retranchés de la collocation de 
Massue, sur la réformation du rapport de distribution. | 

cour, en reridant son jugement, retrancha le montant en- 
tier des intérêts. (1 J., p. 255.) 
LAFRENAYE et PAPIN, Avocats de Massue. 
LAFRAMBOISE et PAPINEAU, Avocats de Morison. 


| PEREMPTION DINSTANCE.—DEPENS. — 
Cour SUPÉRIEURE, Montréal, 30 septembre 1857. 
Coram Day, J., SMITH, J., C. MONDELET, J. 
MONGEON et uz., vs. TURENNE dit BLANCHARD. 
Jugé : Que la péremption d’instance doit être accordée avec dépens. (2) 


Le Demandeur fit motion, le 17 septembre 1857, pour pé- 
remption d'instance, suivant la pratique ordinaire suivie en 


(1) V. art. 2084 C. C! 
(2) V. art. 478 C. P. C. 
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pareil cas. Cette motion, ayant été eontestée par les Deman- 
deurs, fut prise en délibéré. Le 30 du même mois, la cour 
accorda la motion, avec dépens. (1 J., p. 264.) 

T. J. J. LORANGER, pour les Demandeurs. 

LAFRENAYE et CRESSÉ, pour le Défendeur. 


| PEREMPTYION D INSTANCE. —DEPENS. 
Cour SUPÉRIEURE, Montréal, 30 septembre 1857. 
Coram Day, J., SMITH, J., C. MONDELET, J. 


CHAPMAN vs, AYLEN. 


Jugé: Que la péremption d'instance doit être accordée sur le certifi- 
cat du greffier de la cessation de tonte procédure depuis plus de trois 
ans, extrait des registres de la cour; nonobstant la non-production 
d’une partie du dossier qui est adirée, et ce avec dépens. 


Lorsque le Défendeur fit motion pour péremption d’instance, 
le Demandeur s’y objecta, en alléguant que certains exhibits 
du Demandeur qui formaient partie du dossier n'étaient pas 
devant la cour, étant adirés depuis un certain laps de temps; 

ue le Demandeur n'avait pu procéder par suite de l'absence 
e ces papiers qui étaient très importants, que la perte de ces 
papiers avait arrêté le cours de la péremption, et que la cour 
ne pouvait accorder la motion, 3 Carré et Chauveau, page 395, 
quest. 1420. Le Défendeur produisait le certificat ordinaire 
u greffier tiré des registres de la cour. La cour, en accordant 
la motion, a maintenu qu'il lui suffit d'avoir le certificat du 
greffier, sans être tenu d'examiner le dossier, et que la. pé- 
remption est acquise dans un cas semblable. La péremption 
fut déclarée acquise, avec dépens. (1 J., p. 264.) 
BETHUNE et DUNKIN, Avocats du Demandeur. 
R. et G. LAFLAMME, Avocats du Défendeur. 
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PEREMPTION D'INSTANCE.-—-DEPENS.' 
Cour SUPÉRIEURE, Montréal, 30 septembre 1857. | 
Coram Day, J., SMITH, J., C. MONDELET, J. 
GORE vs. GUGY. | 
Jugé: Que la péremption d'instance doit étre accordée avec dépens. 


En cette cause, le Demandeur prétendit que la péremption 
ne devait pas être accordée avec dépens, et, à l'appui de sa 
prétention, il cita les autorités suivantes : 

Pothier, t. 7, p. 87; Ancien Denisart, vo péremption, n° 12; 
Lamoignon, t. 2, p. 215; Carré & Chauveau,. t 3, p. 442, sur 
l'art. 401 ; St. Prix, Proc. civile, p. 352; 5 KR. J. KR. Q, p. 28. 

Day, J.: La pratique dans le district de Montréal, a tou- 
jours été d'accorder la péremption d'instance avec dépens et 
nous devons en accorder les dépens au Défendeur. (1 J, 

. 264.) 
P CHERRIER, DoRION et Dorion, pour le Demandeur. 

E. CARTER, pour le Défendeur. 


PREUVE. | 
Cour SUPÉRIEURE, Montréal, 30 novembre 1856, 
Coram Day, J., SMITH, J., C. MONDELET, J. 
JOSEPH vs. OSTELL. 


Jugé: Qu’un rapport d’arbitres ne peut être attaqué par la preuve 
testimoniale, lorsque par lui-même il est concluant. 


Le Demandeur par cette action alléguait l'existence d’un 
rapport d’arbitres rendu en sa faveur et basé sur un compromis 
passé entre lui et le Défendeur. Par ces exceptions le Défen- 
deur alléguait, entre autres nullités à l'encontre de ce rapport, 
que les arbitres avaient refusé d'entendre ses témoins, et qu’une 
injustice manifeste avait été commise envers lui, en con- 
séquence de ce refus. À l'enquête, le Défendeur produisit un des 

arbitres pour faire devant la cour la preuve de cet allégué; 
mais, le Demandeur s’y étant objecté, et le juge présidant aux 
enquêtes ayant maintenu l'objection, la question fut plaidée 
devant la cour, sur la motion du Défendeur. | 

Ramsay, pour le- Demandeur, cita: Prost de Royer, vo arbitre, 
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p. 79 et 80; Lib. IV, T. 8, L 19,8 2, D. Receptis ; Lib. XI T.-1, 
de re judicaté : No. 188, Queen's Bench, Dole vs. Dole. 

PER Curiam: Il est hors de doute que la décision rendue 
par le juge aux séances d'enquêtes, sur la difficulté maintenant 
soumise à la cour, est correcte et légale. La partie qui a 
succombé sur un arbitrage n'est recevable à en attaquer 
la validité par une preuve orale. Ce rapport d'arbitres est con- 
cluant ; il constate que les arbitres ont entendu les témoins 
des parties ; en sorte que l'authenticité qu'il comporte ne peut 
pas être détruite par une simple preuve contraire. Motion 
rejetée. (1 J., p. 265.) 

Davip et Ramsay, pour le Demandeur. 

Mackay et AUSTIN, pour le Défendeur. 


ARBITRAGE.—SENTENCE.—PREOVE. 


Banc DE LA REINE, EN APPEL, MONTREAL, 12 octobre 1857. 


Présents : Sir L H. LAFONTAINE, Bt, Juge-en-Chef, 
ALWIN, DuvaL et CARON, Juges. 


OsTELL, Appelant, et JOSEPH, Intimé. 


Jugé : Que sur poursuite fondée sur un rapport d’arbitres et amiables 
compositeurs, il est loisible au Défendeur de contester la validité du 
rapport, qui n’énonce pas que les témoins ont été entendus, en allé- 
guant que les arbitres ont refusé d'entendre ses témoins, et tel Défen- 
deur a droit de faire la preuve de ce fait. 


Le jugement de la cour supérieure est rapporté ci-dessus. 
Voici le jugement de la cour d'Appel. 
_ “The Court: Considering that Appellant by his pleas of 
peremptory exception did allege, as one of the grounds of his 
defence, that the arbitrators named by the parties Appelant 
and Respondent, and in virtue of whose award Respondent 
claims the amount for which judgment has been pronounced 
in his favour, refused to allow, Appellant to offer evidence in 
support of his allegations ; Considering that, pending the en- 
quéte in the court below, Appellant offered to substantiate by 
legul evidence such refusal on the part of the arbitrators but 
that his right to adduce such evidence was contrary to law, 
denied by said court, and that, therefore, in the judgment 
rendered by the court below, there is error: It is considered 
that said judgment be, and the same is hereby reversed, 
with costs, and, proceeding to render the judgment which the 
. court below ought to have . rendered,.it is considered and ad- 
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judged that this cause do stand inscribed de novo on the toll 
‘d'enquête for the adduction of evidence in the said court by 
Appellant, with leave to Respondent to adduce such evidence 
in rebuttal as he lawfully may offer.” (9 D. 7. B. CG, P. 440.) 
MacKay et AUSTIN, pour l Appélant. 
Davip et Ramsay, pour I’ Intimé. 


=. 7 


PRIVILEGE.—FRAIB. 
Cour SUPERIEURE, MONTREAL, 28 j juin 1856. 
Coram Day, J, SIT, J., MONDELET, J. 


LALANDE vs. ROWLEY, et la BANQUE DU PEUPLE, Opposante, et 
LAFRENAYE et PAPIN, contestant le rapport de istribution. 


Jugé: Que les frais de la demande ne sont pas privilégiés, si la cré- 
ance réclamée ne l'est pas; ils doivent suivre le sort de la créance. (1) 


"Par le rapport de collocation, les créanciers ayant été ool- 
 loqués sur le produit des biens immeubles‘du Défendeur Row- 
‘ley, au préjudice des Demandeurs par distraction de frais; qui 
n'étaient point colloqués pour leurs frais encourus pour par- 
venir au jugement final, ces derniers contestèrent ce rapport 
et demandèrent à ce qué- leurs frais d'action fussent mis en 
ordre de collocation comme étant privilégiés. Le Demandeur 
n'était Ee colloqué; vu qu'il était: primé par les autres eréah- 
ciers. Banque du Peuple répondit à cette contestation sur 
‘le princrpe que ces frais n étaient pas privilégiés, et elle pro- 
duisit plusieurs jugements qu'elle avait obtenus contre Row- 
‘ley, pour faire voir que les frais faits par-un uutre créancier 
pour parvenir à un jugement contre le Défendeur et à la vente 
de ses propriétés n'avaient pu lui profiter. 
Les Demandeurs sur distraction de frais s'appuyèrent sur 
les décisions rendues par la Cour Supérieure, à Québec. Vide 
Garneau, et Fortin, et Divers Opposants, 3 R. J.'R. Q., p. 118, 
et les autorités qui y sont citées. “ Les protureurs sont privi- 
|“ légiés pour le-paiement de-leürs salaires et sont préférés à 

“ tous les autres créanciers de leurs clients. 2 vol.: Justice 
civile de Jousse, page 522, n° 100. 

Per CuRIAM: Ces frais n'ont jamais été considérés privilé- 
giés, et les décisions citées ont varié considérablement dans 


(t) V. art. 2009 CC. - 
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leurs dispositions, comme il est facile de s’en convaincre en 
examinant les jugements qui sont rapportés. La contestation 
est renvoyée. (1 J., p. 274.) 

LAFRENAYE et PAPIN, pour le Demandeur. 

CHERRIER, DORION et, DoRION, pour la Banque du Peuple. 


PROCEDURE.—OPPOSITION A JUGEMENT. 
Cour SUPÉRIEURE, Montréal, 16 avril 1849. 
Coram RoLLAND. J.-en-Ch., DAY, J., SMITH, J. 


ARMSTRONG vs. CROCHETIÈRE, et CROCHETIÈRE, Opposant. 


Jugé : Qu'un Défendeur peut faire casser le jugement rendu contre lui 
pardéfaut comme absent, lorsque, de fait, il résidait dans ie Bas-Canada ; 
et ce par une opposition à fin d'annuler. (1) 


Le Demandeur, ayant obtenu un jugement par défaut contre 
le Défendeur, qui fut averti de comparaître, par la voix des 
journaux, en la manière ordinaire, attendu que l’huissier, dans 
son rapport, affirmait qu'il était absent du Bas-Canada, fit 
saisir les immeubles du Défendeur. Par une oppositien & fin 
d’annuler, le Défendeur contesta la validité de ce’ jugement, 
en alléguant que sa résidence, durant le procès, était fixée dans 
le township de Somerset, dans le district de Québec, et qu'il 
n'avait jamais été, en aucun temps, absent du Bas-Canada, et 
que, conséquemment, il aurait dû être assigné devant la Cour 

u. Banc de la Reine pour le district de Québec. Par ces con- 
clusions, il demandait l’annulation du jugement et de tous les 
procédés subséquents. Le Demandeur contesta cette opposition, 
par une défense en. droit qui fut renvoyée après audition, 
attendu que l'opposition a lieu en faveur des absents, par les 
dispositions de l'ordonnance de 1785, sec. 2: qu'il n’est pas 
nécessaire à l'absent de s’y opposer par requête civile. 

“ La cour, après avoir entendu les parties, sur l'opposition 
à fin d'annuler du Défendeur Opposant, avoir examiné la pro- 
cédure et preuve, et en avoir delibéré, considérant que, lors 
de l'action intentée par le Demandeur, en Jaquelle il a obtenu 
Jugement contre le Défendeur, le 29 juillet 1846, ce. dernier 
était résidant et domicilié dans le district de Québec, et que 
la prétendue assignation par la Gazette officielle ne pouvait 
donner à cette cour aucune juridiction ; que, par conséquent, 
ce Jugement est nul, le déclare tel et comme non avenu, et 


(1) V. art. 483 C. P. C. 
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donne au Défendeur mainlevée de la saisie immobilière exé- 
cutée contre lui, avec dépens contre le Demandeur, vu sa con- 
testation.” (1 J., p. 276.) | 
VONDENVELDEN, pour |’Opposant. | 
Monin et ARMSTRONG, pour le Demandeur. 


INSURANCE.—DOUBLE INSURANCE, 
SuPERIOR Court, Montreal, 27th June, 1857. 
Coram Day, J., Smith, J., MONDELET (C.), J:: : 
ATWELL vs. THE WESTERN ASSURANCE Company. | | 


Heid: That the condition usually endorsed on policies of insurance, 
respecting double insurance, will be held to be waived on the part of 
the company, if their agent, no being notified of such double insurance, 
after the fire, make no specific objection tothe claim of the assured on 
that ground. 


This was a motion for a new trial, on the ground that the 
verdict had been rendered against law and evidence. Plain- 
tiffs action was brought on a policy of insurance against fire, 
to recover the sum of £86 15s. 3d., as the proportion of loss 
due by Defendant, in conjonction with the Londen and Liver- 

] Assurance Company, on the destruction: of Plaintiff's 
stock-in-trade by fire. Defendant pieaded, that the policy of 
insurance was made, subject to the following special condition 
endorzed thereon, viz: “ That notice of all previous assurance 
“ upon property assured by this company shall be given to 
“ them, and endorsed on this policy, or otherwise acknowledged 
‘by this company in writing, at or before the time of their 
“ making assurance thereon, otherwise the policy subscribed 
“ by this company shall be of no effect ; and, in case of sub- 
“ sequent assurance on property assured by this company, 
“ notice thereof must also be given to them, to the end that 
“such subsequent assurance may be endorsed on the policy 
“ subscribed by this company, or otherwise acknowledged in 
“ writing, in default whereof, such policy shall thenceforth 
“ cease and be of no effect.” That the goods, insured were also 
‘ insured by Plaintiff, at the office of the Liverpool and London 
Assurance company, and that Plaintiff had failed to give 
notice of such other insurance to Defendant, and to cause the 
same to be endorsed on said policy, or otherwise acknowledged 
by Defendant in writing. In consequence of the insurance. with 


the Liverpool and: London Office having been effected between 
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the 18th of June, 1855 (the day on which the insurance with 
Defendant’ was really effected, and the premium paid), and, 
the 28th of June, 1855 (the day on which the policy granted 
by Defendant was signed) Detendant pleaded to exceptions, 
in one of which the insurance in the other office was stated 
to be prior, and in the other to be subsequent to the insurance 
effected by Defendant. Plaintiff-replied specially, to the effect, 
that Defendant was aware of the other insurance, and, that, 
when notified thereof, after the fire Defendant's agent made 
no objection to the claim, on the ground of want of such 
notice, but complained solely of the want of proper notice of 
the loss and of the amount of property lost being less than 
that insured; that Defendant was thereby precluded from 
urging the objection taken by the pleas, and that, in fact, 
Defendant had waived formal compliance with the condition 
invoked by such pleas, The issue having been joined, the case 
was heard before a special jury, who found for Plaintiff, for 
the full amount demanded, and also found in answer to a ques- 
tion submitted by the court, as to a compliance by Plaintiff 
with the conditions of the policy, and whether there had been 
x waiver of such conditions, or any of them by Defendant, 
that “ Plaintiffdid not comply with the conditions of the policy, 
“inasmuch as he did not give notice, as required, of any 
“ previous or subsequent insurances, but Defendants, by their 
“acts subsequent to the fire, without doubt, waived their 
“ right.to avail themselves of this default.” L 
Day, J., dissentiens : The whole issue in this case is nar- 
rowed down to the question of whether or not there has 
been a waiver on the part of Defendant, of the condition en- 
dorsed on the policy regarding double insurance. It may be, 
and indeed I have little or no doubt, that substantial justice 
has been done by the verdict found par the jury. but I never- 
theless feed myself bound to dissent from the opinion 
about to be expressed by the majority of the court in res- 
pect of this question of waiver, which is a purely legal one. 
he policy in the present case, not only requires that notice 
shall be given of all other insurances, but that such notice 
shall be endorsed on the policy, or otherwise acknowleged by 
the company in writing, otherwise that the contract shall be 
null, and the pretension of Plaintiff is, that this condition 
has been waived by the acts of Defendant’s own agent subse- 
quent to the fire. There are two points which present them- 
selves in the discussion of the subject presently under con- 
sideration, Ist. As to the power of the agent (Gault) to 
waive such a condition, and 2nd. As to the fact of whether 
or not there has been any waiver whatever proved. It can- 
not bé denied, that all the transactions between Plaintiff and 
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Defendant, in relation to the insurance in question, were car- 
ried out by the company’s agent, but can it be said, that an 
insurance agent, who is merely empowered to insure, is by 
necessary intendment also empowered to waive all or any of 
the conditions of the policy of insurance after it has been 
once completed ? I hold not, He is only empowered to insure 
according to the conditions of the policy, and, although he 
has power also to adjust claims, he undoubtedly has no 
power to alter the conditions which are essential ingredients 
of the contract. One can understand, that preliminary proofs 
of loss may be readily waived, and that there is an incidental 
power in every insurance agent to make such a waiver, but 
this has nothing to do with a condition such as the one 
involved in the present discussion, » condition ‘affecting the’ 
very validity of the contract itself. Here, at the time of the fire, . 
there was no contract, Can a mere agent, then, as it were, 
revive the contract, by pretending to waive, after the fire, the 
necessity of the performance of something required to be 
done before the fire, in order to preserve the contract itself 
intact ? But, if there were any doubt as to the power of the 
agent so to waive any advantage the company had gained, I . 
feel satisfied that there is no evidence of waiver in the pre- 
sent case. The evidence on the point is, that Gault wrote a 
letter, after receiving Plantiffs statement of loss, complaining | 
of their insufficiency, and declining to submit them to the 
board, and this has been so interpreted as to constitute a 
waiver, & position in my opinion wholly untenable in law. 

SMITH, J., for the court : The great question is, does the 
mere failure of compliance with a condition endorsed on a 
policy operate so as to absolutely destroy the contract ? Now, 
the condition invoked by Defendant is -a very stringent one 
and foreign to any requirements of the common law, and can 
consequently, in the opinion of the majority of the court, be 
easily waived, and a non-compliance therewith does not of 
itself necessitate a nullification of the contract. On the whole, 
therefore, the court is not disposed to disturb the finding of : 
the jury, and the motion for a new trial is therefore rejected. 
Motion rejected. (1 J., p. 278). so os 

A. and G. ROBERTSON, for Plaintiff. » 

Henry STUART, for Defendant. 


64 RAPPORTS JUDICIAIRES REVISÉS 


INSURANCE. 
CourT OF QUEEN’s BENCH, IN APPEAL, 


Montreal, 5th December, 1857. 


Coram Sir L. H. LAFONTAINE, BART., C. J., AYLWIN, J., Du- 
| VAL, J., CARON, J. 


THE WESTERN ASSURANCE (COMPANY, Defendant in court 
below, Appellant, and Atwell, Plaintiff in court below, 
Respondent. 


Head: That the condition usually endorsed on policies of insurance 
respecting double insurance is binding in law, and its performance 
will not be held to be waived by the company, if their agent, on being 
notified of such double insurance ufter the fire, make no specific objec- 
tion to the claim of the assured on the ground. 


This was an appeal from a judgment rendered by the 
superior court, at Montreal, on the 26th June, 1857, rejecting 
an application of Appellant for a new trial, and recording 
judgment against Appellant on the verdict of the jury, a full 
report of which judgment is to be found supra, p. 63. 

_ JUDGMENT OF THE COURT OF APPEALS: “ Seeing the con- 
dition endorsed upon the policy, whereupon Respondent 
brought his action in the court below, to the effect that notice 
of all assurances either prior or subsequent, effected or to be 
effected by the party assured at other offices, should be given 
to Appellant ; in default whereof it was agreed between the 
parties that said policy should thenceforth cease, and be of no 
effect. Seeing that Respondent infringed said condition, effect- 
ing assurances with the Liverpool and London Assurance 
Company upon the property assured without giving due 
notice thereof. Seeing that no proof whatever was adduced in 
the court below before the jury who tried the cause, to esta- 
blish the waiver by Appellant of the performance of said con- 
dition, as pleaded and set forth by Respondent, and that, there- 
fore, said jury should have been charged to find, and should 
have found a verdict for Appellant. Seeing therefore, that, in 
the charge of the learned judge who presided at the trial, 
there was mis-direction, and that the verdict is contrary to 
evidence, and that, therefore, in the judgment of the court 
below, to wit, the judgment rendered at Montreal, on the 
27th June last, by which the motion of Respondent for judg- 
ment pursuant to verdict was granted, and the motion of Ap- 
pellant for a new trial was rejected and refused, there was 
error; the court here doth reverse, annual and set aside said 
Judgment, and, proceeding to render such judgment as the 
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court below ought to have rendered, doth hereby refuse and 
reject the motion of Respondent, and doth hereby set aside 
and reverse the judgment entered up in his favor, and doth 
hereby grant the motion of Appellant fora new trial, as 
prayed for. Dissentiente, the honorable M. Justice Duval.” 
(2 J., p. 181). | 

HENRY STUART, for Appellant. 

A. and G. Robertson, for Respondent. 


INSCRIPTION EN PAUX.—PROCEDURE. 
SUPERIOR COURT, Montreal, 27th June, 1857. 
Coram SMITH, J., MONDELET (C.), J., CHABOT, J. 
MAYER vs. THOMPSON et al. 


Held : In a case where Defendants’ pleas and exhibits were inscribed 
en faux on the ground that they were not fyled on the day on which 
they purported to be fyled, that Defendant might withdraw such 
pleas and exhibits and substitute others in their place, on payment of 
costs of procedure en fauz, and thirty shillings additional, on fyling 
new pieas. 


Plaintiff had inscribed en faux against the pleas and exhi- 
bits fyled by Defendant, on the ground that they were not 
fyled on the day on which they purported to have been 
fyled; and Defendant having failed to declare, within the pe- 
riod limited by an order of the court, whether or not he in- 
tended to avail himself of such pleas and exhibits, Plaintiff 
moved to reject the same from the record. Defendant there- 
upon also moved to be permitted to withdraw the pleas and 
exhibits attacked and to substitute others, which were pro- 
duced with the motion. The court granted Defendant's mo- 
tion, “ upon payment of costs incurred by proceedings taken 
by Plaintiff to inscribe en faux, and, further, upon payment 
of thirty shillings, on allowing new pleas to be fyled.” (1 J., p. 
280.) 

F. GRIFFIN, Q. C., for Plaintiff. 

EDWARD CARTER, for Defendant. 


TOME VI. 5 
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RAILWAY.—RESPONSIBILITY. . 
SUPERIOR Court, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J. MONDELET (C.), J. 


RAVARY, TUTOR, et. al. vs. THE GRAND TRUNK RaILway Com- 
PANY OF CANADA. 


Heid : In an action of damages arising from a railway accident, 
which resulted in the death of a party and the destruction of the horse 
and waggon by which he was drawn, that, without specific proof of the 
pecuniary value of the party’s life, no damages can be recovered beyond 
the mere value of the horse and waggon. 


This was a motion by Defendant for a new trial, on the 
ground that the verdict was against law and evidence. The 
action was brought to recover £10,000 damages, claimed by 
the widow and heirs of Thomas Wilson, of Coteau du Lac. 
The declaration alleged, in effect, that Wilson had been ins- 
tintaneously killed, and the horse and waggon by which he 
was drawn destroyed, while crossing the railway, in the pa- 
rish of Coteau du Lac, by coming in contact with the express 
train from Montreal to Kingston, and that the accident was 
caused by the gross negligence of the company and its ser- 
vants. The plea amounted to the general issue. The cause was 
tried before a special jury, who found a verdict for Plaintiffs, 
and assessed the damages at £319, whereof £19, only was 
manifestly intended to cover the value of the horse and wag- 
gon. The main point urged, in support of the motion for a 
new trial, was, that there had been no specific proof offered 
before the jury of the pecuniary value of the life of the de- 
ceased, and that, consequently, the damages awarded, in excess 
of the mere value of the horse and waggon, were so awarded 
as vindictive damages, and could not, therefore, be legally re: 
covered in the present case. 

SMITH, J., diseentiens: This was a motion for a new trial, 
in an action brought by the representatives of Wilson, of Co- 
teau du Lac, against the company, for damages sustained by 
Plaintiff, owing to the death of deceased, which was said to 
have been caused by their neglect. The jury had given a ver- 
dict with damages of £319, being the amount of the value of 
the horse and waggon, which was proved, and £300 besides. 
Defendant's motion proceeded on two grounds. First, that 
the verdict was against the balance of evidence, which it was 
alleged was in favour of Defendant. On that point, the court 
were unanimously against the application. They thought the 
balance of evidence Was upon the whole in favour of Plain- 
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tiffs, and, if they did not, they would still think that a mat- 
ter within the province of the jury. But, unfortunately, the 
judges were divided on the second point, which was, that the 
jury had given damages in excess of the amount proved at 
the trial. Defendant, at the argument, urged strongly that 
this was in opposition to the judge's charge, as the judge had 
stated that nothing but the proved damages could be taken 
notice of, and that nothing could be given, by way of vindic- 
tive damages. He need say nothing about vindictive damages, 
as there was no proof that the jury had intended to give any. 
Assuming that such damages could not have been and had 
not been given, he was next thrown on the consideration, 
whether there were any other and good ground in law for the 
amount of damages which were in excess of the value of the 
horse and cart ; there having been no proof of the pecuniary 
value of the life which had been destroyed. If there were no 
such grounds a new trial must be granted. If not, there was 
no reason for it, except the damages were evidently and 
‘grossly excessive in their Very nature.. The question in short 
was whether the representatives of a person killed in the 
manner in which the deceased lost his life could recover ge- 
veral damages based on the single fact of the death without 
bringing evidenee of the value of his life. He (judge Smith) 
came to the conclusion that they could. Looking first at the 
law in England, it had been remarked with much force that 
by the provisions of the statute, as reported in Shelford, by 
which these actions were granted, general damages could not 
be permitted. If that were so, then was there a common law 
right to recover such damages irrespective of the Statute ? 
He need not mention that before the passing of the Statute 
no such action as this would lie. By that law it was enacted: 
that no damages were to be assessed for mental sufferings ; 
but was there nothing else than mental suffering in the loss 
of a husband or a father ? Was not the family left in such a 
case without a guardian or provider ? However that might 
be, there was no such exception in the Canadian statute, and 
he, therefore, supposed the same rule would previal as in other 
eases of damages, as, for instance, for seduction, where the 
mental suffering was the very thing which the damages 
were designed to compensate. It seemed to him that there 
could be no necessity to prove that such a loss must entail a 
pecuniary damage. The representatives of a person killed by 
negligence had the right to the same action that he would 
have had himself, and it surely would not be necessary to 
prove that a man was injured otherwise than mentally if his 
leg were broken. He thought the new trial should be refused. 
Cited 2 Phillips, p. 208. 9. 
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Day, J. : The only point of difference between the members 
of the court is as to the amount allowed Ly the jury over and 
above the value of the horse and waggon. The question here 
was not if the damages were excessive, but if a part of them 
were not based on a principle entirely faulty and vicious. 
Whether the jury, after giving the amount of damages, which 
had been proved, were to go on and assess for further damages, 
of the kind known in english law as vindictive, and called in 
Scotland a “ solatium ” in short, whether, on the death of a 
party being proved, pecuniary damages must be presumed, or 
if they were not presumed, whether a “ solatium ” could be 
awarded to the family asa remedy for their wounded feelings. 
Damages were divided into appreciable, or those which might 
be estimated in money, and those called vindictive or which 
served as “ solatiums.” Those which might be appreciated 
pecuniarily were again divided into specific and general, those 
proved precisely, and those where the proof consists merely of 
a statement that the man has been injured in a certain manner, 
leaving the amount to be assessed. by the jury. For instance, 
suppose the case of a report having been circulated that a 
trader was insolvent, it would be impossible to prove the 
exact amount of dollars that he had lost; but it would be 
quite possible to prove the nature and extent of the Plaintiff's 
business. So in the present case, if there had been any evidence 
at all, the court would not have interfered. It might have been 
established that Wilson was in the prime of life, and was 
managing a farm, superintending the education of a number 
of children, and so forth, and the court, would not then have 
touched the verdict. But here there being nothing but the 
death proved, the damages given in excess of the value of the 
property destroyed must be looked on, as he before remarked, 
as vindictive damages, or as the Scotch solatium. He laid it 
down that, according to all authority, there could be no such 
damages here, because they were applicable only when the 
“animus injuriandi” existed, as in actions for libel, “ crim- 
con,” seduction, etc., where the “animus injuriandi ” was the 
very pith of the matter. In all such cases, juries had given, 
and courts had sustained them in giving damages which were 
at once a punishment for the offender, and a solace to the 
offended party. The idea that the jury would be in a position 
to assess damages upon the basis of the mere fact of the death 
of a parent, he looked upon as perfectly untenable. The 
deceased parent might have been one on whom his family 
depended for support ; but, on the other hand, he might have 
been an aged man, or a man of vicious habits, one in short 
who was a pecuniary burden. Take an extreme case, and it 
as easy to suppose such, a man being killed, after having his 
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life insured for a large sum, which would accrue to his 
family ; would it be said in that case that his death created 
a presumption of pecuniary loss to his family? His honor 
concluded by remarking that a great deal which was valuable 
on this subject might be found in Bortwick on libel, and 
saying that the new trial must be granted. 

MONDELEr (C.), J., added some observations in support of 
the judgment : saying that he held the law of our own contry 
to be sufficient for the basis of the decision without travelling 
to England, and he held that no statute was necessary to give 
the right to this action here. But if the right had been con- 
ferred by our own statute, he was ready to meet his learned 
brother's argument on that ground. That statute said that the 
jury were to award such damages as they thought propor- 
tionate to the injury. But how could they decide that without 
knowing what the injury was ? If vindictive damages were to 
be given without any rule, upon the mere caprice of juries 
excited by public clamor, there would be no safety for railway 
companies against the most monstrous fines. The courts should 
know nothing of this public clamor, let it prevail where it 
would. It was true that these companies were to be punished 
when they did wrong, but they were at the same time to be 
punished in a proper manner. and as the law directed. 

Motion granted. (1 J., p. 280.) 

LORANGER, POMINVILLE and LORANGER, for Plaintiff. 

CARTIER and BERTHELOT, for Defendant. 


ASSURANCE. 


CourRT OF QUEEN’S BENCH, IN APPEAL, 
Montreal, 7th December, 1860. 


Coram The Hon. Sir L. H. LAFONTAINE, Bart., Chief Justice, 
AYLWIN, J., DUVAL, J., BADGLEY, J. ad hoc, 
BRUNEAU, J. ad hoc. 


Ravary ef al. (Plaintiffs in the court below), Appellants, and 
THE GRAND TRUNK RAILWAY COMPANY OF CANADA 
(Defendants in the court below), Respondents. 


Held : In an action of damages arising from a railway accident, which 
resulted in the death of a party and the destruction of the horse and 
waggon in which he was drawn, that, without specific proof of the pecu- 
niary value of the party’s life, damages may be assessed by the jury 
and be recovered, beyond the mere value of the horse and waggon, as 
a solatium to the widow und next of kin for their bereavement. 
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This was an appeal from a judgment rendered by the 
Superior Court, at Montreal, on the 30th day of September, 
1857, granting Defendant’s motion for a new trial, a full 
report of which is to be found supra, p. 66. 

AYLWIN, J.: The statute of which the canadian act was a 
copy had in England given rise to great difficulty, and no less 
an authority than Lord Chief Baron Pollock thought the right 
of action depended upon some pecuniary damage, as the only 
element upon which the jury could make up a verdict. But, 
in considering the weight which was to be attached to the 
opinion of this learned judge, it was necessary to consider the 
peculiarity of his views, and when it was remembered that he 
has also decided that, in an ordinary action for injuries done 
by negligence, there could be no damages given to compensate 
for the bodily sufferings of the Plaintiff, because, as he said, 
suffering is the common lot of humanity, it must-be admitted 
that his views were peculiar indeed. He thought that suffering 
is so much the common lot of humanity, that no matter by 
what gross negligence of a railway company it might be 
caused, the sufferer had no right to recover any compensation 
for his pains. That was one ruling of Chief Baron Pollock. 
Then the statute from which ours was copied came up to be 
expounded before the Court of Queen’s Bench, in Blake vs. 
The Midland Counties R. R. It is easily understood why 
great difficulty was found in dealing with that case in an 
english court. It was because the english common law pro- 
ceeded together on precedents. If there be no form of action 
known to the law there can be no remedy, and, therefore, 
they were embarrassed when they had to do with a new kind 
of action. The counsel for the Plaintiffs, however, took up the 
legal points as they ought to be taken up that was in view 
of the evil which had existed and of the remedy which the 
statute proposed to give which was to create for injuries 
resulting from the death of a party by negligence the same 
kind of action as already existed for injuries which did not 
result in death, in short, to make death the subject of civil : 
action instead of the cause for levying a deodand, which was 
the old mode of punishing the negligent person. 

The English Statute did not extend to Scotland for this 
reason, that the law of Scotlund, identical with that of 
Lower Canada, already provided a remedy. It would have 
been as well to limit our canadian statute to Upper Canada, 
where a.one it was wanted. The stgtute was based upon the 
rule of the civil law, and to interpret it we must, therefore, 
look at the civil law, for instance, at the law of Scotland. 
There, when dainages were sought for the death of a father or 
a near relative, the court did not look merely at pecuniary 
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loss suffered. An award of money was made as a solatium 
for wounded feelings. The assizement for homicide inclu- 
ded a solatzwm as well as an indemnity. The action belon- 
ged, moreover, to the wife and children ; the division of da- 
mages being made in the same way as the division of goods 
belonging to the community. There wus a case in 1542, 
where, upon the negligent killing of one David Forest, the 
court ordered an assizement, and gave portions, though 
not portions equal to those awarded to the other children, to 
the deceased’s illegitimate children. The reason for fixing the 
amount at a large sum was, moreover, stated to be because 
David Forest was a good, honest, substantial man, and the — 
other party a rich man. The Scotch law was the proper 
quarter to look to for elucidation for this statute. English law 
afforded none. Yet the ruling in Blake vs. the M. C. R. Co., 
was applied in Lower Canada, and the jury was told that 
they could not take anything but pecuniary loss into account, 
and must reject any idea of a solutium for mental suffer- 
ing. That was English law ; but the rules of right and wrong 
were not confined to England. They might be appreciated in 
every civilized country, and an appeal might frequently be 
made to the decisions of the United States, where their sys- 
tem of law was essentially english, not without benefit, when 
peculiar circumstances had to be regarded. Now, in that 
country, it would be found that the courts of Massachusetts, 
where the judiciary were entitled to the highest respect, had 
considered this question; and in the case of Tanny vs. Wil- 
lims, in Cushing's reports, had set aside the english rulings. 
It must be observed that, under the civil law, as in Lower 
Canada, decisions might be correctly arrived at, wholly dif- 
ferent from those which had been, perhaps, very properly 
given on the very same statute, in courts where the common 
law of England was administered, as in those of Upper Ca- 
nada. In order to interpret a statute, it was always necessa- 
ry to look at the common law as it existed before the sta- 
tute, for a statute could only be properly expounded by re- 
ference to that. Now, the common law of France, which was 
also the law of Lower Canada, was as old as the hills, foun- 
ded on the civil law, not incident to any modern improve- 
ments ; but settled by the wisdom of ages, and a better book 
on that law was not to be found than Pouluin du Parc's 
Institut du droit françuis. At vol. 8, p. 184, he says that 
in cases of negligent homicide, the courts will award repa- 
ration the same word as is in the Scotch books to the 
widow and heirs, and this even though they may have re- 
nounced the community and successions. The Répertoire de 
Jurisprudence, under the title homicide, and the French 
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books generally are to the same effect and purport. The ac- 
tion lay, in fact, in favour of all the parties, whom Mr. Jus- 
tice Coleridge, in one of his decisions, enumerated as being 
suppesed, at english common law, to have no action, the only 
restriction, in french law, being that the action brought by 
the nearer relation excluded the more distant. This being the 
state of the law before the statute, what was the effect of 
that enactment ? The act was admitted on all hands to be re- 
medial, that is to say, intended to confer larger rights than 
existed at common law. It must therefore be construed large- 
ly and beneficially, and more largely in Lower Canada than 
in Upper Canada, or England, because, in Lower Canada, 
even if this act were struck from the statute book, the action 
would still belong to the same parties to whom that statute 
gave it. It would certainly not be argued that, under guise 
of extending the right of persons injured by railway acci- 
dents, the remedy which those parties had beforehand, was 
wholly done away with, or so circumscribed as perhaps to 
amount to no remedy at all. The learned council, in Blake's 
case, laid great stress on the circumstance that the english act 
did not extend to Scotland: Why ? Because the Scotch had 
already a good remedy at common law. They had only to 
go on as they had done for centuries past. In construing the 
statute for the first time in Lower Canada, the court would 
be glad to look for instruction to the english and Upper Ca- 
nadian decisions, if they at all squared with the principles of 
the Lower Canadian law; but they had to make that law 
and the statute stand together. That being so, could the 
Lower Canadian Courts take that merely £. 8. d. view of the 
subject for which the english judge contended. Was human life 
to be so estimated, as to say that the family of a dissipated 
or bankrupt father should receive nothing, while a large sum 
must be granted to the family of a man of different habits or 

osition ? That could not be so under the system of France or 

ower Canada. Sourdat, Lebrun and others state expressly 
that the damages are to be pour le deurl des parents, ex jure 
sanguinis,and ex vindicta. The estimation was to be left to 
the arbitrage of the judge in France ; but, why should not the 
same facts be estimated by a jury here when the whole mat- 
ter is left to their decision ? It had been said that the verdict 
in the present case was bad, because there had been no ap- 
pointment of damages as between the Plaintiffs. But this 
was no objection in the mouth of the Defendant, to whom 
the division was a matter of no consequence at all. Besides, 
even this pretext was taken away, since the parties them- 
selves had waived the bill of particulars which the statute 
gave them a right to have nay, more, both had consented to 








DE LA PROVINCE DE QUÉBEC. 73 


the questions to be propounded to the jury. Suppose the 
judgment of the court below were confirmed, and a new trial 
were granted, the same objection would still occur after a new 
verdict. There was another difficulty about this course ari- 
sing from the system which prevailed here. Though no form 
of action was required here, the law was rigorous as to the 
form of the conclusions The Plaintiff was bound and coufl 
not recover beyond them. Now here the Plaintiffs, by asking 
for a round sum, had bound themselves to the partition, 
which must be at common law, and, therefore a capite. That 
was so well known that in some of the coutumes there were 
articles directing the mode in which the division should take 
place. In conclusion, -to show how careful Scotch tegislators 
had been to secure to the survivors of a person killed by ne- 
gligence a compensation from the slayer, it would be suffi- 
cient to mention that the Parliament of James IV provided 
that, in the case, the judge did not do justice in this particu- 
lar, he should himself be made to pay a sum of money to the 
next of kin. The court below had fallen into the capital error 
of thinking that there was no common law remedy for this 
case, but the court here now believing that the verdict had 
done substantial justice ; that the jury were the proper arbi- 
ters of the amount of damages ; and that they had arrived at 
about the same decision as to the amount which the court 
would have arrived at, and of which the Defendant certainly 
had no reason to complain, would direct the order for a new 
trial to be reversed, and judgment to be given on the verdict. 
It was proper to mention with regard to the question that 
chief justice Robinson in Upper Canada had stated that ring- 
ing a bell, sounding a whistle, etc., did not exempt a railway 
company from liability. Those were things that they were 
bound to do, but the doing them was enough to disprove the 
charge of negligence. 

The Respondents, when they object to the supposed failure 
on the part of the jury to apportion the damages between 
the Appellants, forget that this is to exciper le droit d'autrui, 
which is forbidden in our law. What is it to the company 
how the cumages are apportioned, if all the parti:s interested 
and competent to. sue are before this court, and there is an 
award of damages to them, covering the whole of their claim 
and demand. 

BADGLEY, J., dissentiens: This is the first case which has 
presented itself under the statute 5th Victoria before this court, 
and it will, therefore, be proper to enter a little more largely 
than usual into the merits of it.. 

The action has been instituted by the widow and the chil- 
dren, nine in number, of the late Thomas Wilson, who was 
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kilied and his horse and cart destroyed, on the railway track, 
not far from his residence, at Coteau du Lac, by the Defen- 
dants’ railway engine, and for which £10,000 are claimed as 
damages. The Piaintiffs’ declaration alleges, that the death of 
their late husband and father, respectively, was caused by the 
gross carelessness and negligence of the Defendant's servants, 
in conducting their engine, when the loss occured ; this is spe- 
cially denied by the Defendants, who affirm that the impru- 
dence and want of care of the deceased himself were the sole 
causes of the injury. The Plaintiffs’ evidence is confined to the 
fact of Wilson’s death, the destruction of his vehicle and the 
circumstances of the event, the time and place of its occurrence, 
being the evening of the 29th day of November, 1856, on the 
railway track, near the Coteau, by the upward train from 
Montreal, the want of the usual precautions and signals by 
the conductors of the train, the age of the deceased between 
50 and 60 years, the value of the horse and cart, his position 
as a farmer, un bon habitant vivant sur sa terre ; that Eli- 
zabeth Ravary, the widow, had been Wilson’s wife, and was 
tutrix to four of the children minors, two sons of the respec- 
tive ages of 13 and 20, and two daughters of 16 and 18 years; 
that of the other five children, two were sons above full age 
and were merchants trading and residing at Montreal, and 
three daughters, of whom two were married to merchants, also 
living at Montreal : this is the sum of the Plaintiff's testimony. 
That of the Defendants was applied to rebut the charge of 
negligence imputed, it proved the fault and imprudence of 
the ‘Teceased in pushing across the railway track with his 
horse and carl at the time of the near approach of the engine, 
and which occasioned his loss of life and the destruction of 
his property. The judge at the trial charged the jury that by 
law aforesaid, proof of the special damage suffered was 
required to support a verdict for the loss of life, and that no 
verdict could be given on that head, as the requisite legal 
testimony had not been adduced ; that the fact of negligence 
on either side and of the value of the horse and cart were 
within their province.’ The jury rendered a verdict contrary 
to the judges charge, finding three hundred and nineteen 
pounds against the Defendants, namely, three hundred pounds 
or the loss of life, and nineteen pounds for the destruction of 
the property, and judgment was subsequently rendered by the 
court in Bunco, by which a new trial was granted, and the 
verdict set aside, upon the ground of the legal correctness of 
the judge's charge : from this jugdment this appeal has arisen. 
In the argument at the Bar, the Plaintiffs rely upon the 
common law of the Province, the Defendants upon the statute 
5 Vict.; the investigation and examination of the case will 
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necessarily require therefore a scrutiny of both laws, and not 
only the extent of their applicability to and connection with 
this case, but also the extent of their concurrence with, and 
difference from each other. It is proper to comment with the 
common law which constrains every person to repair the 
injury he may have caused to another; hence délits, or quasi 
délits technically so called, cast upon the persons who commit 
them, not only the necessity but the obligation to repair the 
injury. “ Le quasi-délit produit contre son auteur l'obligation 
“ de réparer le mal qui en résulte : c’est là une faute d'où les 
“ lois font dériver une obligation de faire réparation du mal 
“ fait.” “Quand nous parlons des obligations qui naissent de 
“cas fortuits [which are ranked as quasi-délits], nous n’en- 
“ tendons point que ces événements soient proprement la cause 
“des æbligations, ils en sont seulement l'occasion ; ainsi c'est 
“ la loi faite pour les cas de nécessité, qui est la véritable cause 
“ de l'obligation.” Nouveau Denisart, verbo délit. 

Thus this obligation always rested upon the délit, or the act 
in the nature of a délit, and for its inforcement, french juris- 
prudence and practice accorded a criminal proceeding uniting 
two several accusations, the one penal and public, the other 
civil, in damages and personal “ l'une est seulement pour un 
“ délit qui n’intéresse point le ministère public, et quoiqu’on 
“ la poursuive par la voie criminelle, elle ne tend cependant 
“ qu'à une réparation soit d'honneur, soit pécuniaire : ainsi la 
“ personne offensée est obligée d'en faire elle-même la pour- 
“ suite.” Poulain du Parc, p. 173, and at pages 102 et seq. in 
the same volume, the author observes: “ l'action de dommages 
“ et intérêt résultant du délit est distincte de l’action pénale et 
“ en différe, etc. : l’action pénale x pour objet la punition du 
“ délit et l’action en dommages-intéréts ne concerne. que 
“ le dédommagement de celui contre lequel le crime est commis, 
“ de ses parents, ou de sa veuve (par. 8). Quoiqu'il y ait de la 
“ différence entre la réparation civile ou l'intérêt civil et les 
“ dommages-intérêts ; cependant on confond le tout lorsqu'il 
“ne s’agit que d'un objet pécuniaire, etc. Sans m'arrêter à cette 
“question de now, il est certain en général que l'action de 
“ de dommages ou en réparation pécuniaire, qui est à l'urbi- 
“ trage de justice, doit être toujours proportionnée à la nature 
“ du délit, et uu préjudice qu'il a causé au Demandeur, soit 
“ dans su fortune, soit dans sa santé ou dans son honneur.” 
Then, at pur. 10, he thus proceeds: “ homicide donne lieu à 
“une réparation pécuniaire considérable au protit des enfants 
“ et des héritiers présomptifs, la veuve ou le veuf de la per- 
“ sonne tuée, est également en droit de la demander. Elle se 
“ règle à l’urbitrage de la justice et elle doit être beaucoup 
“ plus forte pour une veuve et pour des enfants, parce que 
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“leur perte peut être beaucoup plus grande. Un père de 
“ famille donne un état et les moyens de subsister à sa femme, 
“al donne l'éducation à ses enfants, et sa mort violente leur 
“ dte souvent toutes les ressources qu'ils avaient et les réduit 
“dans l'indigence ow dans une situation génée. Ainsi l'on 
“me doit pas s'étonner de ce que, par le droit commun du 
“ Roguume, la réparation civile est accorilée à la veuve et aux 
“enfants, nonobstunt leur renonciation à la communauté 
“ et à la succession.” So to the same effect, Nouv. Denisart, 
says : “La mesure de cette réparation dépend trop des cir- 
“ constances pour être déterminée ; on est porté d'abord à la 
“ raison égule à la perte, et cela doit être ainsi partout où il 
“ y a une faute évidente et inexcusable dans l’auteur de l’acei- 
“ dent.” Again, in the first vol. Dict. des arrèts, v° blessé, p. 94 : 
“ Quand il est question d’adjuger l'intérêt [dommages et in- 
“ térêts] d’un homme tué, l'on considère l’art, l’industrie, 
“ l'instruction envers les enfants quia fit w@stimatw eus 
“ quod interest et quanti interest non esse occisum.” Bouvot, 
v° blessé, Quest. 2. A number of adjudged cases in France 
show that the damages were à l’urbitrage de lu justice, founded, 
however, upon the special proof of facts above mentionned, 
for the guidance of the courts, which divided the amount 
amongst the sufferers according to the injury suffered by each. 
In a case, 2 Dict. des arrzts, treize août mil six cent soixante 
et dix, arrct de Bordeuwux, v° dommages, p. 733. Dommages 
et intérêts adjugés pour raison de l’homicide du père doivent 
être partagés par moitié entre la mère et le fils) Lapeyrère, 
Lett. D. n. 174. In a case, 3 Journal des Audiences, p. 985, 
arrêt 3 avril 1685, the widow and the tive children of one 
Denis, four of whom were minors and one married, prosecuted 
the survivor of two persons called Chrestien, for the homicide 
of sieur Denis, their heretofore husband and father; in the 
argument of the case, the following remarks occur and were 
not contradicted : “ I] est vrai que nous recevons les personnes 
“ intéressées à déférer à la justice, et à se rendre instigateurs 
“ et à fournir les preuves nécessaires A la personne publique 
“ pour convaincre les accusateurs, et par conséquent à se dire 
“ partie contre eux; mais ce n’est point pour leur donner la 
“ liberté de conclure à la peine que mérite le crime, ce n'est 
“ que pour conclure au paiement du dommage que l'accusé a 
‘“ causé par son crime à celui qui se plaint : ” two striking 
differences in practice between the french and civil law is then 
shown: 1° the former having two parties, one in the interest 
of the public, the other in that of the individual, who suffers 
from the crime, whilst by the latter law there was but one 
accusing partie who might be without any interest. 2° “ Par 
“ Je droit romain l'on n’adjugeait la restitution ou dédommage- 
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“ment contre l'accusé qu'en de certains cas, au lieu que par 
“notre pratique, on adjuge des dommages et intérêts en tous 
“ les cas indirectement, à la partie intéressée. Ce n’est pas que : 
“ nous ayons mis prix à la vie des hommes ni aux autres choses 
“ que les Romains tenaient inestimables ; mais nous estimons 
‘le dommage que l'on souffre par la perte de ces choses. Par 
“exemple, 11 n’y a personne qui doute que les enfants ne 
“ souffrent beaucoup dans leur fortune par la perte de leur 
“ père, et c'est ce dommage que l’on estime ; et puisque l'on 
“ condamne celui qui fait quelques dommages dans les biens 
“ d’un autre, à réparer la perte, l’on peut bien condamner celui 
“ qui cause un perte aussi considérable que celle d'un père ou 
“d'un mari, à réparer le dommage de ceux qui font la perte.” 
In this cited case, the damages were laid at fifteen thousand 
livres, and, upon the conclusions of the Procureur-Général 
Talon, three thousand livres were adjudged against Chrestien, 
“ savoir, le tiers à la dite Dame Marreau (la veuve du dit 
“ Denis) et les deux autres tiers aux enfants mineurs du dit 
“ défunt son mari, et d'elle,” cutting out altogether the married 
daughter. Other cases and other authors might be cited, 
sustaining the same principles and jurisprudence, which more- 
over appear to be continued down even to the present time 
in the court of France, as may be seen in a recent judgment 
for damages, reported in the Journal des Débats, 11th April, 
1860. “ On se rappelle le déplorable accident l’année dernière 
“ à la gure de Dancy près de Dijon. Le capitaine Testut a 
“ trouvé la mort dans cet accident. Il laisse une veuve sans 
“ fortune et quatre enfants mineurs. Madame veuve Testut a 
“ formé contre la compagnie des chemins de fer de Paris à 
“ Lyon, tant en son nom qu'au nom de ses enfants, une demande 
“en paiement d'une somme de cent cinquante mille francs. Le 
“tribunal après avoir entendu M. Dufouve, au nom de la 
“ compagnie, qui n'a contesté le principe de lu responsabi- 
“ lité, a condamné la comp le & payer à Madame Pestut la 
“ somme de soixante-dix mille francs, qui sera répartie de la 
“ manière suivante, vingt mille francs lui sont attribués 
“ personnellement. Sur les cinquante mille francs restant, 
“ vingt mille francs sont attribués à la jeune fille, et dix mille 
“ francs à chacun des trois fils; ces cinquante mille francs 
“ seront placés en rentes inaliénables, jusqu'à la majorité de 
“ chacun de ces enfants et immatriculés au nom de chacun 
“ d'eux dans la proportion ci-dessus.” The reasons and prin- 
ciple of these decisions cannot be doubtful, when it is 
remembered that this right to dommages-intéréts, réparation 
civile, is a personal right in the wife, husband and children 
of the deceased réparation pécuniaire proportionnée uu 
préjudice que le délit a causé au Demandeur soit dans sa 
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fortune, soit dans sa santé. The estimation must be à la 
raison égale à la perte. Why ? because un père de famille 
donne un état et les moyens de subsister à sa femme, il donne 
l'éducation à ses enfants, et sa mort violente leur ôte souvent 
toutes les ressources qu'ils avaient, et les réduit dans l'in- 
digence ou duns une situation génée. From all the foregoing 
it must be unquestionable that such proof must be adduc 
as will enable courts of justice to ascertain the facts and assess 
damages suffered in consequence of the injury, and hence it 
is manifest that what we technically call special proof, was 
required to be adduced in such cases in France, and that in 
settling the perte soufferte by the homicide, “ l’on considère 
“ l'art, l’industrie, l'instruction envers les enfants,” quia fu 
«slimatio ejus quod interest et quanti interest non esse occisum. 
2° That the division of the amount estimated was made by 
the court by their judgments amongst the Demandeur, in 
proportion to their respective losses, and could not be left to 
the parties themselves, because each was in his own personal 
right, and the réparation pécuniaire was neither biens de 
communauté nor de succession : on the contrary, it was allowed 
to the several surviving parent and children simply as such, 
and notwithstanding their renunciation of both communauté 
and succession, and further more was granted in despite of 
an absolute compromise and settlement between the deceased 
and the auteur de l'accident ; 3° That this pecuniary reparation 
so given did not derive from or rest upon the civil law, or was 
it in any way connected with the solatium of the Scotch law, 
or was estimated by the injured feelings of the Deman- 
deurs, but plainly and obviously rested upon the privation 
of some advantage actually suffered or reasonably expected to 
be suffered, from the homicide, and which was compen- 
sated by a sum of money adjudged in lieu thereof. By old 
arréts in France, two fines were imposed upon the accused, 
one for la partie intéressée, l'autre pour le fisc : Imbert, lib. 3, 
ch. 1, N° 10, [arrêt de 1306,] “ mais depuis l’ordonnance de 
“ 1539, l'on a toujours adjugé à la partie intéressée des 
“ dommages et intérêts civils, parce que cette ordonnance 
“porte en l'urticle 88, qu'en toutes matières civiles et cri- 
“minelles il y aura adjudication de dommages et intérets, 
“en l'art. 148, en matière criminelle la partie privée baillera 
“ges conclusions pour y répondre pur l'accusé par forme 
“ d'atténuation.” So much for the common law. 

The statute 5 Vict. was made operative in both Upper and 
Lower Canada, and was copied from the imperial statute in 
pari materid, with verbal alterations, to suit it to our local 
Jurisprudence. The preamble declares that a person who may 
have caused death of another by his wrongful act, neglect or 











DE LA PROVINCE DE QUÉBEC. 79 


default, shall be answerable in damages. It then provides, 
1° The same right of action for damages is given in case of 
death as for bodily injury sustained without death. 2° The 
restriction of the benefit from the action brought to the wife, 
husband, parent and child, grand and step parents and children. 
3° The allowance of only one action for the same subject 
matter of complaint. 4° Its absolute limitation within a year 
from the death. 5° The assessment of damages by a jury in 
proportion to the injury suffered by the wife, etc., from the 
death of the deceased. 6° The division by the jury of the 
amount assessed, amongst the above beneficiaries under the 
action in such shares as the jury shall find and divide. Taking 
this statute in its own terms and provisions, independent of 
the common law, it does not accord damages to be assessed 
according to the necessities of the parties damnified and to be 
benefited, but according to the loss they have severally and 
personally sustained. Now, in this case, the parties to be 
benefited are the widow and the nine children, each in pro- 
portion to his or her loss suffered, or expected to be suffered, 
rom the injury, and for this proportion each is a Plaintiff in 
his own personal right. What then is the share of each as 
they appear on this record? How can the proportioned 
assessment, and its subsequent share division among these ten 
Plaintiffs, be effected, and the due share of each, in the pecu- 
niary reparation, be ascertained without special proof of the 
loss suffered by each. The statute plainly implies the obliga- 
tion to adduce such special proof, because the actual advan- 
tage and anticipated benefit to each, from the continuance of 
deceased's life were the subject matter of assessment, the 
estimatiwejusquod interest et quanti interest non osse occisuni. 
Here four of the children were provided for and indepen- 
dent of their father and four others of a self-supporting age: 
from these circumstances the verdict was a mere guess. In 
actions for merely bodily injuries, special proof is required. 
The injured feelings of the sutferer are not taken into estimate, 
and yet precisely the same action allowed in such a case as 
that is given by the statute in this case; moreover, should 
the damages formed by the jury be exaggerated and outra- 
geous, it is impossible for the court, without the use of arbi- 
trary judiciary power, to bring the verdict within the possi- 
bility of reduction to a reasonable amount; the jury having 
had no special evidence before them for their estimate, the 
court would be in exactly the same position, and must also 
go by guess, and in that case why should the guess opinion of 
twelve jurors be set aside by that of three or four judges, 
both being without evidence. It is clear neither the suffering 
of the deceased, nor the grief of his representatives can be 
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taken as one measure of damage; because the damage to be 
assessedl having to be in proportion to the injury suffered by 
the persons to be benefited by the action, necessarily do not 
rest upon mere feelings, but upon the privation of some 
advantaye, to be ascertained by a reasonable calculation in 
money. The death of a parent might in some cases be, in a 
pecuniary point of view, u blessing, when for instance he was 
dissipated, or so poor that it was necessary for his children 
tv contribute to his support. A child might be supporting his 
parent instead of depending on him, and yet by this judgment 
that child would be entitled to his action as much as the 
infant whose support was entirely dependent on the life of 
the father who had been destroyed. Conclusive reasons in 
abundance might be adduced in support of the settled juris- 
prudence of the tribunals in England and in Upper Canada 
upon the terms and provisions of the statute, which hold that 
the damage is to be estimated by the loss really sustained, 
that the injury assumed as the ground of damage must be 
specially proved as being one presently suffered or reasonably 
expected to be so, and it must be of a pecuniary nature. 
Without that proof there can be no legal verdict. The judicial 
unanimity is perfect on these rulings, with the exception of the 
obiter of Sir John Coleridge, who, in the case of Blake vs. The 
Great Northern R. R. Co. wished to add to the statutory 
requirements the solutium of the scotch law, as an additional 
means of assisting Juries to assess damages in such cases. The 
stream of judicial and legal decision, down to the present time, 
has been opposed to the opinion expressed by Mr. Justice 
Coleridge, but, as he sits in our Court of Appeal in the last 
resort, this case if sent to England may, notwithstanding, 
find support in his peculiar view of the statute. 

The examination of our common law and the statute as 
above exhibit a marvelous coincidence between them ; both 
concur in giving the same right of action, to the same parties, 
for the same matter of complaint; Loth require the demande 
to the established by the same special proof, and both re- 
quire expressly the distribution of the damages found to be 
made by the tribunal that heard and appreciated the evi- 
dence adduced ; our own jurisprudence and the parallel deci- 
sion in England have brought our common law and the sta- 
tute together without reference tothe Scotch solatium, which 
has no connection with either or with this case, or with ob- 
servation of American jurists which have no application. If the 
statute be considered as a modification of our common law, it 
must follow that where its provisions are positive and need 
no judicial interpretation they must be followed and submit- 
ted to. The statute has in several particulars modified the 
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common law and introduced new law ; the chief of which are 
that only one action can be brought, that it should be brought 
in the name of the personal representative of the deceased, 
that it shall be submitted to the jury who shall assess the 
damages proportioned to the injury suffered by the jury 
amongst those several parties in such shares as the jury may 
find and direct. The jury have in this case found damages 
for the loss of life without legal proof, and they have ne- 
glected to carry out the positive provision of the Statute, 
and to divide the damages so found amongst the Plaintiffs 
according to the due and estimated share of each of them ; 
the verdict is therefore decidedly bad, nor can it be amended 
or corrected by this court, which, though it may strike out in 
a special finding à part of it, if it be beyond the issue, cannot 
perfect a defective verdict nor substitute its own judicial dis- 
cretion and powers for those specially directed to be perfor- 
med by the jury. By this Statute, all the parties beneficially 
interested are united within the record of one action, no 
doubt to prevent an accumulation of costs, but each of them 
is, In fact, a separate and independent Plaintiff in his own se- 
parate right, compelled by the statute to unite together in one 
action, but seeking his own personal share of that pecuniary 
reparation which the finding and verdict of the jury should 
award. Expressing my own conviction upon the merits of 
this cause, and asa juror, it would not have been possible 
for me to have mulcted the Defendants in any damages, as, 
from the evidence adduced, the deceased imprudently placed 
himself in the way of the engine and undoubtedly by his 
carelessness and negligence occasioned his own death. How- 
ever that may be, I think the verdict should not stand under 
either law or both combined, because, 1° it was found wi- 
thout special proof ; and 2° because the statutory division 
was not made. I think, therefore, that the judgment of the 
superior court was perfectly legal and correct, and should be 
supported. 

UVAL, J., dissentiens: concurred with Mr. Justice Bad- 
gley,and called especial attention to the 5th sec. of the sta- 
tute, which obliges the Plaintiff to give the Defendant a bill 
of particulars of the damages claimed as sustaining the opi- 
nion that the damages of the verdict could only be for subs- 
tantive loss. 

BRUNEAU, J.: In England and Upper Canada he believed 
it would be necessary to prove special damages; but in 
Lower Canada another rule of jurisprudence prevailed. There 
were here obligations which arose without conventions and 
from the mere effect of circumstances which might be either 
délits or quasi délits resulting in loss or injury. Upon this 
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principle.the action was taken by the widow and children of 
‘the deceased, and the only question was whether there was 
enough evidence of the facts essential to such an action to 
justify the verdict of the jury. The number of the family de- 
ceased was proved, and it was plain that necessarily such a 
family must suffer loss from the death of the father by 
whose exertions they were maintained. That was what the 
jury had thought when they gave a verdict for £300. He 
thought the amount was purely a question for them. As to 
the mode of apportionment that might be a question for the 
Plaintiffs ; but it was not a matter with which the Defendant 
had anything to do, and therefore could not be used by him 
to upset the verdict. The judgment of the court would re- 
verse the order for a new trial and give judgment on the 
verdict. 

The following is the judgment rendered by the Court of 
Appeals : | 

“The court, sceing that a common law an action lies, 
at the suit of the widow and next of kin of a party kil- 
led by accident, to recover pecuniary damages from the par- 
ties by whose act or default the death has been caused. See- 
ing that the common law right is founded upon natural love 
and affection, and the ties of blood between the party killed 
and his widow, and next of kin respectively, and that the 
action to enforce -such right is jure sanguinis and ex vindic- 
ta. Seeing that the damages which the party complaining is 
entitled to recover are not at common law confined to inju- 
ries of which a mere pecuniary estimate can be made, but 
eomprehend a solatium to the widow and next of kin for 
their bereavement, qui s'accorde au deuil des parents, to be 
determined à l’urbitrage du juge. 

“Seeing that the Provincial Statute of the 10th and 11th 
years of Victoria, chapter six, intituled, “ An Act respecting 
compensation to the families of parties killed by accidents 
and in duels,” purports to be a remedial act, and is to be libe- 
rally and beneficially construed and consistently with the 

common law which it does not toll. 

“Seeing that the amount of damages in this cause fell espe- 
cially within the province of the jury, and that the finding, 
in this respect is sufficiently sustained by the evidence addu- 
ced and is not excessive. 

“Seeing that the Appellants by their conclusions or aid 
prayer in their declaration in the court below have made 
their own apportionment among themselves of the damages 
which they seek to recover, and that their remedy is limited 
by such conclusions in manner and form, as by them taken, 
in their said declaration, and that the verdict of the jury in 
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their favour is to be construed relatively to the said conclu- 
sions in the apportionment of the damages. 

“ Seeing that no sufficient cause has been shewn by the Res- 
pondent, by reason whereof the verdict of the jury as recor- 
ded in the court below ought to be disturbed, and that there- 
fore in the judgment of the said court, whereby the said ver- 
dict hath been set aside and a new trial granted, there is 
error. It is considered and adjudged by the court now here, 
that the same, to wit, the judgment rendered in the superior 
court at Montreal, cn the thirtieth day of September, one 
thousand eight hundred and fifty-seven, he and the same is 
hereby reversed, set aside and annulled, and proceeding to 
render the judgment which the court below ought to have 
rendered, and seeing the motion in the court below made by 
the Appellant for judgment, it is considered and adjudged, 
pursuant to the said verdict, that the Respondents do pay to 
the Appellants the sum of three hundred and nineteen pounds 
current money of this province as and for damages by them 
sustained by reason of the accidental killing of the late 
Thomas Wilson, as complained of in the said declaration, and 
as found and as assessed by the said verdict, together with 
interest. thereon from the said 30th day of September, 1857, 
till actual payment, and costs of suit as well in the court be- 
low as in the court here, and lastly it is ordered that the re- 
cord be remitted. 

“ Dissentientibus, The honorable Mr. Justice Duval and the 
honorable Mr. Justice Badgley.” 

Judgment of the S. C. reversed. (6 J., p. 49.) 

LORANGER and FRÈRES, for Appellants. 

CARTIER and POMINVILLE, for Respondent. 


BORNAGE.—DEPENS. 
Cour SUPÉRIEURE, Montréal, 30 septembre 1857. 
Coram Day, J., Smrru, J.. MONDELET (C.), J. 
DANSEREAU et al. vs. PRIVÉ. 


_ Held : In an action en bornage where the Defendant pleads that he 
has been always ready to bound and prays acte of his willingness so to 
do, but also prays that Plaintiff's action may be diemisred with coats, that 
Defendant must pay the costs of suit, altho’ the costs of the Lornage are 
divided. — | 


This was an action en bornuge, in which Defendant plended 
that he was always ready and willing to bound, and prayed 
acte of his willingness so to do, but also prayed that Plaintiffs 
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action might be dismissed, with costs. In rendering judgment 
homologating the report of the surveyor, the court declared 
that it ‘had always condemned Defendant to pay the costs of 
suit, where he prayed for the dismissal of the action, as in 
the present case, altho’ the costs of the dornage were divided, 
and reference was made to the case of Weymess vs. Cook, re- 
ported in 3 R. J. R. Q, p. 329. 

Judgment dividing the costs of the bornage and condem- 
ning Defendant to pay the costs of suit. (1 J., p. 283.) 

CHERRIER, DORION and Dorion, for Plaintiff. 

LAFRENAYE and PAPIN, for Defendant. 


ASSURANCE. | 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 


PACAUD vs. THE MONARCH INSURANCE Co. 


Held : That the mere substitution of one office for another, in a case 
of fire insurance, does not necessitate the giving of notice, as in the 
case of a new or double insurance. 


This was an action on a fire policy. Defendant pleaded, in 
effect, that one of the conditions of the policy prohibited any 
new or double insurance, without notice to Defendant, 
a peine de nullité, and that Plaintiff had, subsequently to the 
granting of Defendant's policy, insured the same property in 
two other offices, without giving any notice whatever to De- 
fendant and Plaintiff replied that the two insurances in 
question were merely substituted for an insurance already sub- 
sisting on the property, with the knowledge and consent of 
Defendant. 

SMITH, J.: The only question for consideration, in the pre- 
sent case, is whether or not the mere transfer of an Insurance 
subsisting with the Beacon Office, with the Know ledge and 
consent of Defendant, to the offices of the Unity and Royal 
Insurance companies, without notice to Defendant, invalida- 
ted the policy granted by Defendant. The court is unani- 
mously of opinion that it does not. This was no new or 
increased insurance : it was a mere transfer from one office to 
another, or rather to two other offices, the amount insured 
altogether remaining the same as before the transfer. And 
it is to be remarked, that all the insurance agents examined 
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as witnesses in the case concur in stating that a transfer under 
such circumstances is never considered as a new insurance. 
Judgment for Plaintiff. (1 J., p. 284.) 

R. and G. LAFLAMME, for Plaintiff. 

Cross and Bancrort, for Defendant. 


SHERIFF .—EXECUTION.—OPPOSITION. 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J.. MONDELET (C.), J. 
WILSON vs. Brown, and Brown, Opposant. 


Held : That it is not competent for the sheriff to refuse the demand 
of an Opposant to return an execution de ferris, unless his fees and dis- 
bursements due in respect thereof are prepaid. 


SMITH, J.: This is a rule on the sheriff, by an Opposant à 
fin de distraire, to return the writ of execution de terris,, 
and the opposition fyled thereto. The sheriff has refused to 
comply with Opposant’s demand, without prepayment of his 
fees and disbursements on the execution of the writ. The 
court considers the sheriffs pretention unfounded. The she- 
riff has agreed to execute the writ without such prepayment, 
and Opposant, who was bound by statute to fyle his opposi- 
tion in the sheriff's office, cannot be compelled to suffer his 
opposition and papers to remain locked up there for an inde- 
finite period, on the mere pretence that there are fees and 
disbursements due to the sheriff in connection with the exe- 
cution of the writ. Rule absolute. (1 J, p. 284.) 

A. and G. RoBERTSON, for Op nt. 

HENRY STUART, for the Sheriff. 


PROMISSORY NOTE.—RENEWAL. 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 
LYMAN et al. vs. CHAMARD. 


Held : In an action on a promissory note, where Defendant pleaded 
that he had sent in a renewal to Plaintiffs, and that they never re- 
turned (it, and Plaintiffs replied, that they had refused to accept'the 
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note as a renewal, that Defendant was bound, on such refusal, to call 
and take away the note he had so sent in renewal: and that the mere 
fact of Plaintiffs not returning it could not be construed into an agree- 
ment to renew. 


Day, J.: This is an action on a note and an open account. 
Defendant pleaded that he had sent in a renewal note to 
Plaintiffs, which they retained in their possession, and that 
the renewal note had not yet matured when the action was 
brought. Plaintiffs replied to this, that they had not only not 
agreed to renew, but had positively declined to do so. The 
allegations of Plaintiffs in this respect are fully borne out by 
the evidence, and the only question for discussion is whether 
or not the fact of Plaintiffs not returning the note amounts 
in law to an agreement to renew. The court thinks not. It 
was not in the power of Defendant alone to change the rela- 
tion of the parties; and the mere fact of his sending Plaintiffs 
a renewal note, which they retained in their possession, could 
not, in the absence of a positive agreement by Plaintiffs to 
renew, change the original rights of the parties. When Plaintiffs 
declined to renew, it was the business of Defendant to call 
for the note he had so sent; and the neglect or otherwise of 
Plaintiffs to return it to him could never be construed into a 
legal understanding to renew. Judgment accordingly. (1 J., 

. 285.) 
P S. W. Dorman, for Plaintiffs. 
M. LAFRAMBOISE, for Defendant. 


JURISDICTION. 
SUPERIOR Court, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 
GÉNÉREUX vs. LEROUX. 


H-ld: That the amount demanded, and not that which may be 
really due, must regulate the question of jurisdiction. (1) 


This was a hearing on law, raised by Plaintiff's anewer in 
law to Defendant's exception déclinatoire. The exception 
alleged that Defendant only owed Plaintiff £25, instead of 
£51 10s. cy., and was only amenable in consequence tu the 
jurisdiction of the circuit court of Vaudreuil, where the debt 
was contracted und Defendant had his domicile. Plaintiff de- 
inurred to this exception, on the ground that by the 82nd 


(1) V. art. 28 et 1053 C. P, C. 
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section of the Judicature Act, the Jurisdiction of the court is 
dependent on the amount demanded, and not on that reco- 
vered or likely to be recovered. Judgment maintaining de-: 
murrer and dismissing exception. (1 J., p. 285.) 

KR. and G. LAFLAMME, for Plaintiff” 

OuUIMET, MORIN and MARCHAND, for Defendant... 








WILL.—EVIDENCE. 4 
SUPERIOR Court, Montreal, 30th September, 1857. : 
Coram Day, J., SMITH, J., and MONDELET, J. 
McMARTIN vs. GAREAU. 


1. A bequest of a farm with all the stock and implements upon it is a; 
special legacy. _ 

2. To charge the legatee under such a bequest with the debts. of the” 
deceased, the burden of proof that the testator had no other estate : 
or effects is upon the Plaintitf. 

3. In the absence of such proof, parol evidence of a promise by the 
legatee to pay a debt due by the testator is inadmissible. = 


One Liscom made a will, by which he bequeathed to De- 
fendant his farm on the north side of River Rouge, with all 
the stock and farming implements upon it, and declared 
that he left his farm on the south side of that river, and all 
his other property, to form an estate and succession to be re- 
gulated by the laws of the country. He afterwards died, 
owing Plaintiff,a merchant, for goods purchased, the debt 
for which this action was brought. Plaintiff sued Defendant, 
as the universal legatee of deceased under this will, to 
which action Defendant pleaded a défense en fart. Plaintiff 
roduced an inventory of testator’s estate, in which Defendant : 
was styled universal legatee, and in which no property or 
effects were mentioned except those bequeathed to Defendant. 
Then, after proving this indebtedness and possession by De- | 
fendant of the farm, he examined a witness who swore ton 
verbal promise by Defendant to pay the debt in question. 
Defendant objected to this testimony, but the objection was 
overruled, and the evidence admitted. 

ROBERTSON, for Plaintiff, argued that Defendant, having 
assumed the title of universal legatee in the inventory, and” 
there being no other property mentioned in the inventory as. 
belonging to the estate of Liscom, and no other property: 
proved to have belonged to that estate, except what had.. 
been bequeated to Defendant, he must be regarded as a uni- . 
versal legatee, though not nominally so: constituted by the: 
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will. In any case, such a bequest, under such circumstances, 


Was a consideration for a promise to pay, which it was 
proved Defendant had made to Plaintiff, with a full know- 
ledge of the facts. 


ABBOTT, for Defendant, moved to reject the evidence of a 
promise to pay, as being an attempt to prove by parol testi- 
mony a promise to pay the debt of another, which was only 
susceptible of proof in writing. He contended also that the 
legacy was a special one; and that if Plaintiff desired to 
charge Defendant with the debt in question, he should have 
shewn that the Defendant had received, under the will, the 
whole of Plaintiff's estate. 

SMITH, J.: There is no doubt whatever that, on the face of 
the will, the bequest to Defendant is a special legacy. It was 
for Plaintiff to show that it comprehended the whole estate 
of the deceased, which he did not do. Parol evidence of a 
promise by Defendant to pay the debt of deceased, was 
therefore inadmissible. Defendant's motion to reject the evi- 
dence in question must be granted, and the action dismissed. 
(1 J., p. 286.) 

A. and G. RoBERTSON, for Plaintiff. 

ABBOTT and BAKER, for Defendant. 





ACTION PETITOIRE. 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J. and MONDELET, J. 
McADAM vs. KINGSBURY. 


It is a good defence tu a petitory action for the recovery of a farm, 
that the Defendant is a coproprietor with the Plaintiff. 


Plaintiff sued Defendant, for the recovery of a farm, 
alleging title from the heirs of one Dépocas. Defendant set up 
a prior deed from one of the heirs, conveying to him seven un- 
divided twentieths of the farm in question, and claimed the 
dismissal of the action. Day, for Plaintiff, argued that, though 
Plaintiff had failed to establish his right to the whole farm, 
he was admitted to be the proprietor of thirteen twentieths 
of it, and should have judgment accordingly. The conclusions 
of his declaration being for the whole farm clearly enabled 
the court to give him a portion of it, on the principle that the 
greater includes the less. 

ABBOTT, for Defendant, replied that the conclusion was 
indivisible, under the circumstances. If Plaintiff had established 
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an exclusive right to any particular portion of the farm, he 
might have had judgment for that; but the rights of the 
parties being undivided, Defendant had a property in every 
atom of the farm in question. -The Defendant should have 
brought his action for a partage. 

Day, J.: Defendant had established a title to seven un- 
divided twentieths of the farm, for the recovery of which the 
present action is brought; and the action must there- 
ore be dismissed. It has been repeatedly held by this court 
that the remedy for a proprietor par imdivis, who desires to 
obtain possession of his property from a coproprietor, is b 
an action en partage, and not by a petitory action. (1) (1 J., 
p. 287.) 

Day and Cramp, for Plaintiff. 

ABBOTT and BAKER, for Defendant. 


MANDAT.—RESPONSABILITE. 
SUPERIOR Court, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J., and MONDELET, J. 


THE Crty BANK vs. THE HARBOUR COMMISSIONERS OF MONT- 
REAL. 


A principal is not liable for money paid to his agent by mistake, in 
excess of an amount actually due, unless it be shewn that he received, 
or otherwise benefited by such payment. (2) 7 


John Glass, Defendants’ secretary, drew a cheque on Plain- 
tiffs for £140. Plaintiff's paying teller received the cheque 
from Defendants’ messenger, and, by mistake, gave him a sum 
in cash,which was asserted to have exceeded the cheque by £25. 
The messenger gave the money he received to Browne, Defen- 
dants’ wharfinger, who paid it away to their laborers, without 
carefully counting it. Browne was charged by Defendants 
with the amount of the cheque, and accounted for that sum 
only ; and it was proved that he kept a separate cash book 
for his department of Defendants’ business, for the balance 
shown by which he was liable to them. The only evidence 
connecting, Defendants with the receipt of the money was 
the testimony of two of the bank clerks, to the effect that 
they had represented the matter to John Young, the president 
of their board, and he had promised to have it “ looked into.” 


(1) But see contra Canon vs O’Neil, 2 R. J. R. Q., p. 446 
(2) Vv. art. 1727 C. C 
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The testimony as to there having been any overpayment was 
conflicting but that question did not enter into the motives 
of the decision of the court. | 

Monk, Q. C., for Plaintiffs, contended that Defendants were 
liable, on the general ground that the money had been paid 
to their servar.t who was usually employed by them for 
similar business. It had been traced to their office, where it 
had been paid away to their laborers. Apart from that, the 
promise by the president, which was never fulfilled, should 

e considered as going very far towards an admission of 
responsibility by Defendants for the act of their servant. 

ABBOTT, for Defendants, urgued that they were only liable 
for the acts of their agents, so far as they kept within their. 
authority. The messenger’s authority wus enunciated in the 
cheque, and only empowered him to receive from the bank £140. 
If the bank chose to pay him more than that amount, it could 
not be said that he had Defendants’ authority to receive it. 
The only mode in which they could be made liable for an 
overpayment to their agent,would be by proof that they had 
actually received it ; and they would then be bound to repay 
it upon general principles of equity. No proof of this kind had 
been attempted. On the contrary, it was shewn that if there 
really was an overpayment, which appeared doubtful, it had . 
remained in the hands either of the messenger, or of Browne, 
the whartinger. 

Day, J.: There is no question but that the pretensions of 
Defendants must be maintained. Plaintiffs, to sustain their 
action, must either show that the persons to whom the money 
sought. to be recovered wus paid, had authority from Defen- 
dants to receive it for their account; or that Defendants 
themselves afterwards received it either directly or indirectly. 
It is perfectly clear that neither Defendants’ messenger, nor 
Browne, had any authority from them to receive more than 
the amount mentioned in the cheque: and instead of its 
being proved that Defendants received or benefited by the 
allered overpayment, it is shewn that they only received 
credit, in Browne's cash account, for the sum for which the 
cheque was drawn. There was, therefore no liability on their 
part towards Plaintiffs, und the action must be dismissed. 
(1 J., p. 288.) | 

Rosk and Monk, for Plaintiffs. 

ABBOTT and BAKER, for Defendants. 
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CORPORATION.—PROCEDURE. 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 


Hon. G. E. CARTIER, Atty. Gen. Pro Regina, Informant, vs. 
YULE et al. | 


Held: That the individual members composing a corporation cannot 
be impleaded iu respect of the affairs of such corporation. 


This was an exception d lu forme fyled by Defendants, on 
the ground that, by the terms of the information itself, the 
acts, matters and things complained of concerned only a 
certain company, duly incorporated, as stated in the infor- 
mation, under the name of “The Longueuil and Chambly 
Turnpike Road Company,” having perpetual succession and 
capable in law of suing and being sued under that title, and 
not Defendants personally ; that the designation of Defen- 
dants as contained in the information and the writ of 
summons annexed, was not a designation of the company ; 
and that the service which was made on Defendants, simply 
as individuals, was not a service on the company, or any 
‘company or persons liable to such service. By the writ of 
summons and information, Defendunts were impleaded, in 
their individual names, as forming a company of the name 
and title above mentionned, but all the acts complained of 
in the information were therein stated to have been done by 
the company, as a corporation, the corporate character of such 
company being fully set out in the information although the 
conclusions were against Defendants individually and jointly 
and severally. 

Day, J.: The court is with Defendants on the points raised 
by their exception. It is quite plain that the matters com- 
plained of are chargeable only against the corporation referred 
to in the information, and that the information is directed, 
not against the corporation but against Defendants, as the 
individual members cémposing such corporation. Moreover, 
supposing, for argument's suke, that it is the corporation which 
has been really impleaded, there has been no legal service of 
the writ of summons and information on them, as a corporation, 
the service having been made simply on Defendants, as indi- 
viduals. Viewing the matter, therefore, in either of these two 
lights, it is obvious that the information cannot be sustained. 
Judgment maintaining exception, and dismissing information. 
(1 J., p. 289.) 

T. J. J. LORANGER, Q. C, for Informant.” | | 

BETHUNE and DUNKIN, for Defendants.” - oct 
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DEPENS.—PROCEDURE. 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 
LALONDE vs. LALONDE. 


Held: That to entitle Defendant to suspension of proceedings on the 
ground of costs being due by Plaintiff on former action, it must appear 
that the causes of both actions are identical, and that the parties are 
also identical. (1) 


PER CURIAM: This is a motion to have the proceedings in 
the case suspended, until the costs in a former action, which 
was dismissed on a demurrer, wherein Plaintiff in this cause 
was only one out of a number of Plaintiffs, and wherein the 
causes of action were not identical with those in the present 
case, be first paid. This clearly cannot be, and the motion 
must, therefore, be dismissed. Motion rejected (1 J., p. 290.) 

PELLETIER, BELANGER and RicaRp, for Plaintiff. 

OUIMET, MORIN and MARCHAND, for Defendant. 


PROCES PAR JURY. 
Cour SUPÉRIEURE, Montréal, 19 octobre 1857. 
Coram Day, J., MONDELET, J., BADGI.EY, J. 
DUROCHER vs, MEUNIER. 


Jugé: Que le dommage résultant de mutilations faites à un cheval 
n’est pas un personal wrong qui donne droit à un procès par jury. (2) 


La déclaration alléguait que le Défendeur tenait à Montréal 
une maison d’entretien public (auberge); que, le 13 mai 1857, 
le Demandeur fit mettre et loger une jument dans l’écurie du 
Défendeur ; que, pendant que animal était là, il eut le crin de 
la queue et du col rasé, et que, depuis, il n’est plus d’aucune 
valeur, le Demandeur ne pouvant plus s’en servir sans s’expo- 
ser au ridicule; quenfin le Demandeur, ayant éprouvé ces 
dommages par suite de l’incurie et de la négligence du Défen- 
deur, il en tenait ce dernier responsable; conclusions pour 
£95 de dommages. Le Défendeur plaida, en substance, que cet 


* (1) V. art. 453C. P.C, 
(2) V. art. 348 C, P. C. 
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animal ne lui avait pas été confié comme appartenant au 
Demandeur ; qu’il n'aurait pas logé l'animal chez lui, s'il eût 
su qu'il appartenait au Demandeur, vu que le Demandeur 
avait de nombreux ennemis, et qu'il était notoire et de com- 
mune renommée que l'animal du Défendeur auruit le crin rasé. 
Et le Défendeur, en concluant au débouté de l'action, déclarait 
son option du procès par jury. 

Motion du Demandeur que la demande faite par le Défen- 
deur d'un procès par jury soit rejetée, attendu que les dom- 
mages réclamés ne sont pas de nature à faire la matière d'un 

rocès par jury, tels dommages étant plutôt réels que personels. 

Défendeur dit que, vu le caractère exceptionel qu'avait ici 

le procès par jury en matière civile, il était à peu près impos- 

sible de trouver des autorités pour définir exactement ce que 

le statut (1) avait entendu comprendre sous les termes per- 

sonal wrongs de la version anglaise, et injures personnelles de 
la version française. 

Dans le cas actuel, le tort commis ne porte pas, il est vrai, 
physiquement sur la personne du Demandeur ; mais le Deman- 
deur fait remonter lui-même moralement le tort à sa personne 
en alléguant que c'est le ridicule auquel il s'exposerait en se 
servant de la jument mutilée, qui la déprécie totalement et 
donne lieu à son action. Les précédents sont aussi rares que 
les autorités ; néanmoins, il en est un qui fait voir que nos 
cours n'interprètent pas strictement les termes du statut 
Dans une cause jugée à Québec, le 10 décembre 1853, Fer- 
guson vs. Patton (4 R. J. R. Q., p. 206.), il fut décidé que 
l'inexécution d’une promesse de mariage, qui n’est en défini- 
tive qu'un contrat civil, donnait droit à un procès par Jury. 

Le jugement muintient la motion et déclare par conséquent 
qu'il n’y a pas lieu au procès par jury. (1 J., p. 290.) 

OUIMET, Morin et MARCHAND, pour le Demandeur. 

E Roy, pour le Défendeur. 


CORPORATION COMMERCIALE. 
SUPERIOR COURT, Montreal, 23 novembre 1857. 
Before SMITH, MONDELET and BADGLEY, Justices.. 


KIERZKOWSKI vs. THE GRAND TRUNK RAILWAY COMPANY OF 
CANADA, Defendant. 

Jugé : 1° Que les restrictions apportées à l’acquisition par les corpora- 

tions en mainmorte, ont pour cause la qualité d’inaliénable que prend 


la propriété acquise, et non la perpétuité ou continuité de telles corpo- 
rations. 


(1) 25 Geo. TIT, c. 2, 8. 9. 
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2 Que ces restrictions s’uppliquaieit aux corps incorporés, le clergé 
on général, les communautés relizieuses, les confréries, les municipa- 
lit‘, les corps de métiers, et autres semblables, comporant la classe 
d'signée sous le nom de gens de mainmorte. | 

8° Qne les corporations civiles modernes, établies pour des objets de 
commerre et de trafic, telles que les compagnies à fonds communs, pour 
le fuit de hanque, manufacture, railroutes, etc., ne pervont tomber dans 
cette classe, et les restrictions de mainmorte ne peuvent s’y appli- 

uer, (1) . 
4 4° Que deux ou plusieurs telles corporatiors civiles peuvent s’unir 
pour n’en former qu'une seule, sans que cette union puisse être consi- 
dérée en elle-même comme vente, ou équipollente à vente. 

5° Que l’arte d'accord énoncé dans la déclaration du Demandeur, 
n'était en droit, de sa nature, que des conventions préparatoires d'une 
union qui n'ctait elle-même ni une vente, ni acte équipollent, ni trans- 
latif de propriété, et ne pouvait légalement établir, et n’a lui-même 
établi, comme corporation, la compagnie qui en cat résultée. 

6° Qu’au point de vue légal les Défendeurs ne sont pas une corpora- 
tinn de mainmoite, ni sujet anx restrictions des mainmortes, et ne 
possèdent pas les terres en question en mainmorte, ainsi qu'il est dit 
en la déclaration du Demandeur. 


SMITH, J., dissentiens : This is an action brought by Plain- 
tiff, Kierzkowski, proprietor in possession of the seigniory of 
St. Francois-le- Neuf, to recover from the company, Defendant, 
the sum of £1852 3 2, being the amount of the lods et ventes 
(mutation fine) and indemnity due by Defendant, on the 
acquisition by Defendant of the St. Lawreree and Atlantic 
Ruilway, passing through the scigniory of Plaintiff, together 
with the indemnity due to the seignior, because Defendant 
acquiring the said railway is a body holding in mortmain. 
The declaration sets out the possession by Plaintiff of the 
seigniory of St. Francois-le-Neuf; the agreement by which 
the St Lawrence and Atlantic Railway Company became 
amalgamated with and incorporated into the Grand Trunk ; 
the value of the railroad passing through his seigniory ; and 
his right in law to obtain a judgment for the amount 
claimed. 

The Defendants set up to this action four grounds of defence : 
1° that Defendant is not a body holding in mortmain, and 
therefore, Plaintiff had no right in law to the indemnity 
claimed ; 2° that the agreement by which the St. Lawrence 
and Atlantic Ruilroad Company became amalgamated with 
the Grand Trunk Company is not an alienation by which any 
lols et ventes (mutation tine) became due; that it is a mere 
fusion or amalgamation, and not an alienation operating as a 
transfer of the road, by sale or any act equivalent to a sale; 
3° that supposing that Defendant is a body holding in mort- 
main, and that the amalgamation is a transfer or alienation 
carrying with it seigniorial dues, that, by the segniorial act 


(1) V. art. 366 et 836 C. C. 
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of 1854, section 34, the action for thé recovery of such dues 
was absolutely taken away ; 4° that the company, Defendant, 
was incorporated for public purposes, and is a public pro- 
vincial work ; and, as such, Plaintiff cannot by law claim any 
los et ventes (mutation tine) on the acquisition by Defendant. 

In support of the first proposition, it was contended by 
Defendant that the Grand ‘Trunk Company was a mere trad- 
ing corporation incorporated for commercial purposes, with 
perfect freedom in the acquisition and alienation of its pro- 
perty; that it in no respect partook of the nature and 
character of bodies holding in mortmain; that its corporate 
capacity was given for the sole purpose of enabling it to carry 
on the business of the corporation; and that, as there was no 
restriction imposed on it in the alienation of its property, it 
did not fall within the scope and meaning of the statutes of 
mortmain, either in France or in England. Plaintiff contended, 
on the other hand, that is was a body holding in mortmuin ; 
that it was a body created with perpetual succession ; that 
the very object for which the corporation was created, that of 
constructing and maintaining a railroad, necessarily involved 
a prohibition or incapacity to alienate it; and that the only 
test by which it could be ascertained, whether or not a body 
held in mortmain, was its characteristic of perpetual succession. 

By the common law, as it existed in France and in England 
anterior to the statutes of mortmain, there was no restriction 
whatever to the acquisition of lands by bodies, now known as 
bodies in mortmain. All corporations, either ecclesiastical or 
lay, sole or aggregate, could take and hold lands without limit. 
It was only after this unlimited power had become an abuse, 
that the legislative authority interposed to check it, It became 
necessary to repress the grasping spirit of the Romish Church, 
which, by absorbing in perpeturty the best lands of the king- 
dom, prevented their transmission from man to man, withdrew 
them from the feudal services that were ordained for common 
defence, and curtailed the lords of the fruits of their seigniories, 
their escheats, wardships, reliefs, and other feudal dues. They 
were called statutes of mortmain, because they were designed 
to prevent the holding of lands by the dead clutch of eccle- 
siastical corporations, which in early times were composed of 
members dead in law, and in whose possession property was 
for ever dead and unproductive to the feudal superior and the 
public. Anterior to the passing of the statutes of mortmain in 
England, the ordinances of the french kings were promul- 
gated to repress the same mischiefs. They were passed to limit 
the power of acquisition, not of alienation, and to render any 
acquisition of lands by such corporations illegal without the 
sanction of the crown. But this restriction was not confined 
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to ecclesiastical bodies: it was extended to all corporations, 
ecclesiastical, civil, or lay. And although by the statute of 
15 Ric. II, chap. v, this system of restraint was so extended to 
all civil or lay corporations, as being within the mischief and 
prohibition, the nume still remuined ; and in England, lands 
purchased by corporations are liable to forfeiture, unless a 
license in mortmain from the king, as ultimate lord of every 
fee, be first obtained. In France this restriction extended to 
all bodies holding in perpetuity, and unless this authority to 
take was obtained from the crown, the seignior within whose 
censive such acquisition was made, no matter by what title, 
conld compel the corporation to dispossess itself of the pro- 
perty, de vuider leurs mains. It was only after the corpora- 
tion had obtained letters of amortissement from the crown, 
that the corporation could legally hold, and after such per- 
mission had been obtained, the seignior then could not compel 
the company to vuider leurs mains, as it was termed in the 
law, but in lieu he was entitled to claim an indemnity for the 
loss of his casual rights, and this was fixed by the Custom of 
Paris, at one-fifth of the value of the land so acquired. Hervé, 
6 vol., p. 429: “ Comme les autres corps qui sont perpétuels 
“ par leur institution et qui ont des propriétés, en tant que 
“ corps, ne les aliènent pas plus que le clergé n'aliène les 
“ siennes, parce qu'aucun membre d’un corps ne peut disposer 
“de ce qui appartient à ce corps, et ce dont il n’a que la 
“ jouissance ou l'administration, on a trouvé que le préjudice 
“ était le même pour le roi, quel que fût le corps qui fit l’acqui- 
“sition, et on a étendu l'amortissement à tows les corps qui 
“qui font des acquisitions. Tous les corps sujets au droit 
“ d'amortissement sont appelés du nom commun de gens de 
“ mainmorte, sans doute parce que les biens qui leur appar- 
“ tiennent ne recevant plus ni mouvement ni circulation, sont 
“ dans une espèce d'état de mort relativement au commerce ou 
“ relativement aux profits casuels domaniaux et féodaux, dont 
“ils sont affranchis par l'amortissement. Voyez Delaurière, 
“ sur l'amortissement, p. 179.” 

The mischief here spoken of is clearly the one arising from 
the perpetuity of succession in the corporations. It was to 
restrain corporations, that the statutes of mortmain in France 
and England were enacted. Without these statutes of mort- 
main the powers of those corporations would have been preci- 
sely what they were before they were enacted. Before, they had 
an unlimited power to acquire, and by necessary consequence, 
they had an unlimited power to alienate unless restrained by 
their charters of incorporation, or by the very objects for 
which the corporate rights were conferred. The absolute jus 
disponendi is the necessary consequence of the jus acquirendi, 
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unless restrained by statuté or positive law, and it is difficult to 
understand how a corporation, unrestricted by statute or char- 
ter,in its power to acquire, could by any system of reasoning be 
said to be deprived of its power to dispose. That such restraint 
have been imposed on corporations 18 undoubted, but..these 
restraints do not and cannot affect the main question, that 
these disabling statutes were enucted to remedy the mischief 
arising from the perpetuity of succession given to corporations, 
by reason of which the profitable rights of the seignior were 
lost. The french law is uniform on this point. The reason 
given by Domat and others is parce qu'ils uliènent rarement. 
‘ot that they cannot alienate, but because they do not, or 
rarely alienate. Though called Statutes of mortmain, they 
embraced every corporation falling within the mischief 
intended to be remedied. Does the Grand Trunk fall within 
the mischief contemplated by these Statutes? It is contended 
that it does not. That it is a mere Joint Stock Company 
incorporated for trading purposes, and cannot be assimilated 
to the old corporations within the disabling. or mortmain 
statutes. On this point I may observe that in the act 
incorporating the St. Lawrence and Atlantic Company, which 
is a corporation of a similar kind, the rights of the seignior 
to indemnity, are expressly reserved and saved. There is no 
such regulation to be found in the Act incorporating the 
Grand Trunk Railroad Company. It is therefore contended 
that it was the intention of the legislature to make a distinc- 
tion between these two companies, and that the non-reserva- 
tion of their rights was a clear indication that, in the opinion 
of the legislature, no such rights existed. I do not think so. 
The mere fact that no mention is made of these rights in the 
latter act, could not take them away, if they existed by com- 
mon law. That they did exist, supposing that company to 
hold in mortmain, is incontrovertible. ‘he silence of the 
legislature on the subject could not take them away. The 
rights of third persons would be left to the operation of the 
common law. ‘The power given to the company to take the 
lands necessary for the construction of the road, are given on 
condition of paying a full indemnity to the proprietors whose 
lands are taken. Why the seignior should be excluded from 
receiving a full indemnity, I am at a loss to understand. His 
feudal rights are as much his property as the land which is 
taken, and are as fully secured to him as to any other pro- 
prietor, and he falls within the protection of the law as any 
other proprietor. As to the company being a trading corpor- 
ation, I think it can make no difference in the matter. ‘The 
object for which corporate rights are given, dues not change 
the nature and legal effect of these rights on the property or 
TOME VI. ° 
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rights of third persons. The privilege granted to the corpor- 
ation for purposes of trade or profit, or of any other kind, 
does not change the character of the possession of the Defen- 
dant. The statute authorised the company to construct and 
maintain a railroad, for purposes of trade, if you will; but if 
on constructing this road the property of the seignior is 
taken and held in perpetual succession by the company, the 
seignior loses his casual rights on the land taken, which 1s 
thereby put out of commerce; and, until restored back to 
commerce by the dissolution of the corporation, his rights are 
lost. What possible difference can it make that the company 
construct their road for trading purposes if the corporation 
possesses it in perpetual succession so long as the charter 
exists ? This is precisely what gave rise to the indemnity of 
the seignior under the law of France. The indemnity was 
given to hin because he lost for the time being his casual 
rights as seignior, although under that law the corporation 
had a right to alienate unless restrained by their charter, 
or by the very. nature of the objects for which the charter 
was granted, and this indemnity nevertheless was due; for 
the sume reason it ought to be due by the Defendant, which 
takes and holds as the old corporations did under the oper- 
ation of the disabling statutes. 

It is contended also that by the act incorporating the 
Grand Trunk Company, the Company is wholly unrestrained 
in the purchase and alienation of all lands. The clause speaks 
of all lands necessary for the construction of the road, but it 
does not follow that when once the road is completed and 
finished that the Company can alienate the rond. The very 
vbject for which the charter was granted, necessarily implies 
wn absolute incapacity to alienate or sell the road. The object 
of the law was to grant them power to maintain a rail road, 
not to make a road and sell it. If it be contended that a 
corporation is not restrained necessarily within the objects 
for which it was expressly created, then a charter of incorpo- 
ration has no binding force on the body created. Mr. Angell 
says: “ The privileges and immunities, the estates and posses- 
“ sions of a curporation, when once vested are vested for ever 
“or until the end of the period which may be prescribed for 
“its duration, and this desirable object is effected without 
“any new transfer to succeeding members” (p. 8). The road 
once made is vested in the Defendants under the privileges 
and immunitics of the charter, and they can no more sell the 
road, than they can apply it to objects different from those 
for which the corporation was expressly created. 

Whether then Defendants be considered as a body analo- 
gous to bodies in mortmain, by the principle or characteristic 
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of its perpetual succession, or by its incapacity to alienate, 
it falls within the condition of the law, and must be held to 
be subject to all dues and duties to which bodies holding in 
mortmain are liable upon all acquisitions of land. 

The next point submitted by Defendants in the defence is 
that the deed of agreement entered into between the St. Law- 
rence and Atlantic Railroad Company and Defendants, is not 
an alienation from which any rights could accrue to Plaintiff 
as seignior. That it was a mere fusion or amalgamation of 
corporate rights, subsisting as such in the agreement, pro- 
ducing no change of property or transmission of corporate 
rights and property from one body to another. On this point 
I would refer to the clauses of the agreement itself, in which 
I think the true nature of the agreement of amalgamation, 
as it is called, is to be found. 

By these clauses it would appear: Ist. That the nume of 
the corporation of the St. Lawrence and Atlantic Company 
is taken away; 2nd. That the stock of the St. Lawrence and 
Atlantic Company is surrendered and consequently cancelled ; 
3rd. The property of the corporation of the St. Lawrence and 
Atlantic Railroad Company is vested in the Grand Trunk ; 
4th. A new corporation is created with new rights and powers, 
and under a new name; 5th. There are no longer any cor- 
porators or members of the first body by whom the very 
objects for which the corporation was created can be carried 
on. 
If these circumstances do not dissolve a corporation, I am 
at a loss to know how a corporation can be dissolved. To 
suppose that a corporation can continue to exist as a corpo- 
ration when all which goes by law to constitute a corpo- 
ration is gone, is to suppose an impossibility. It has always 
been held good law, that if an integral part of a corporation 
be lost or destroyed the whole cease to exist, although subject 
under certain circumstances to be revived by a new charter. 
But, in this case, all 1s gone, the name, the property, the cor- 
poration, and it surely cannot continue to exist if there be no 
members by whom the functions of the body can be carried 
on. But it is said that they all continue to exist but in the 
new corporation which the statute authorizing the agreement 
brought into existence. I do not think so, for the new corpo- 
ration is distinct from the old one, and the corporators of the 
new body have ceased to be corporators of the old. It is true 
the property, that is the railroad, is possessed by the new 
body ; but it is held not as the property of a body dissolved 
in law, but as the property of the newly created body. It is a 
complete alienation for all legal purposes, unless it can be 
supposed that two distinct bodies can exist at one and the 
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same time, possessing the same corporate rights in the same 
property, and exercising the duties and functions of the 
separate corporations, when by the very terms of the agree- 
ment, the two bodies are made one. This I take to be clearly 
impossible. All that belonged to the St. Lawrence and Atlantic 
Company became merged in the Grand Trunk, and the former 
as a corporation ceased to exist, and that such was the plain 
intention of the amalgamation, is placed beyond doubt by the 
4th, 5th and 6th clauses of the 16th Vic. ch. 34, which declares 
it in express terms. 

It has also been contended that, as the 18th Vic. ch. 33, 
passed on the same day that the seigniorial act was passed, 
that the agreement took etfect from that time, that the 34th 
clause of the act of 1854 took effect concurrently with the act 
ratifying the agreement of 1853. But I think this argument 
is not tenable, for the agreement was enterred into by the 
two companies, under the authority of a statute, and it 
required no ratification by the legislature to give it effect. An 
act confirming this agreement was passed fordifferent purposes, 
it was to extend the power of the Grand Trunk Company, 
and although it indirectly or incidentally declared that the 
agreement of 1853 is confirmed, it was altogether unnecessary 
to give it the force of law. The force of law was given to the 
agreement by the 16th Vic., ch. 39, which gave full power to 
make the agreement, and it required no further confirmation. 
It has also been contended that the act 16th Vic, ch. 39, 
which authorises the two companies to unite, points out two 
ways of doing so: Ist By amalgamation or union. 2nd By 
purchase, and it is said that as the law pointed these two 
ways by which the companies could unite, that it intended to 
muke a distinction between a union or amalgamation and a 
purchase, I do not so read the statute. It was clearly necessary 
that legislative authority should be given to the companies to 
form one company under any circumstances, for without the 
sanction of the law no union could have been effected, either 
by purchase or amalgamation, and in giving this authority it 
was unnecessary to do more than to authorise the purchase if 
such union was to be effected by an out-and-out sale, where a 
mere money value was given for the purchase, leaving the 
companies to determine between themselves the terms of pur- 
chase, should such form be taken, and to point out the con- 
ditions on which a union should be effected, if that form of 
acquisition were adopted. In forming a mere amalgamation it 
was absolutely necessary to point out the manner of doing so, 
to enable the conditions of such union to have the force of 
law. But in either case it was an alienation or transmission of 
all property and rights from one to another, and such autho- 
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rity was absolutely necessary to enable the one body to divest 
itself of its corporate rights and property, and to vest them 
in the other. The fact then that the statute authorised the 
agreement to be carried out in either way does not change 
the nature of the agreement. It in point of fact dispossessed 
the St. Lawrence and Atlantic Company of the Railroad 
belonging to that Company, and vested it inthe Grand Trunk 
Company. The stock-holders of the former body had no power 
of authority to do this, for the railroad was not the property 
of the corporators but the property of the corporation, and 
a surrender of the stock of the St. Lawrence and Atlantic 
Railroad Company to the Grand Trunk could only have had 
the effect of making the latter body corporators of the 
first body, if such could have been done by law, but not to 
divest the corporation itself of the road. This could only 
be done by the statute, and so soon as the corporators had 
surrendered their stock and the corporation its road, the St. 
Lawrence and Atlantic Railroad Company ceased to exist 
as a body corporate, and its property and rights passed into 
the possession of the Grand ‘Trunk forever. To suppose 
that, because the corporators of the St. Lawrence and 
Atlantic Railroad Company surrendered their stock to the 
Defendant, and took stock in lieu thereof in the corporation of 
the Grand Trunk, that the road of the former company passed 
with the stock is clearly erroneous. The fusion or amalga- 
mation of shares could not divest the St. Lawrence and Atlantic 
Company of the road. This could only be done by an aliena- 
tion by the corporation itself, which asa body, is quite distinct 
from the members of the corporation, and this was done by 
the force of the statute, which alone could do it, when it 
declared that the agreement, once completed, should have the 
effect of vestin the St. Lawrence and Atlantic Railroad in 
the Grand Trunk Company. In vesting the road in the Grand 
Trunk, the St. Lawrence and Atlantic Company was divested 
of the road, and to suppose that it was a fusion or amalga- 
mation,and not an alienation, is to suppose that the St. Lawrence 
and Atlantic Company still exists as a corporation, and that 
it possesses conjointly with the Grand Trunk the road in 
question ; and that is to suppose that two separate and inde- 
pendent corporations can, at one and the same time, possess 
the same property, under distinct and separate charters. 
Assuming therefore, that the agreement in question import- 
ed an alienation by the St. Lawrence and Atlantic Railroad 
Company in favor of the Defendant, was it such an 
alienation as gave rise to rights in favor of the seignior. 
The rights claimed are: Firstly, the lods et ventes on the 
mutation; and secondly, the right of indemnity, by reasons 
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of its being an alienation in favor of a body holding in 
mortmain. As regards the latter, it is beyond contro- 
versy, that un indemnity is due on every acquisition of 
property. But as regards the lods et ventes, the transfer or 
alienation must be a sale, or be equivalent to a sale, to enable 
the seignior to claim. What, then, was the consideration 
given by the Defendant for the transfer to it of the property 
of the St. Lawrence and Atlantic Company? As regards the 
transfer of their stock or shares the seignior has nothing 
to do with that. The corporators might dispose of their stock 
as they thought proper ; it is a matter of indifference to the 
seignior who the corporators are ; a change in the stockholders 
could never give rise to seigniorial dues. But, by the agree- 
ment in question, Defendants undertook to pay the debts of 
the St. Lawrence and Atlantic Railroad Company to the extent 
of £800,000, and also to pay to the stockholders £75,000, as 
arrears of interest due on their stock. The obligation assumed 
by Defendants to pay these two sums, is the consideration in 
money or price given by Defendant for the property tranferred. 
This is therefore the money value on which the rights of the 
seignior must be paid. The agreement imports a sale in law, 
for all that is necessary to constitute a sale is present in this 
agreement : lst. A thing or land transferred. ond. The payment 
of the debts of the vendor; and 3rdly. The consent of the two 
contractings parties. It is to all legal intents an act equivalent 
to a sale, and as such it gives rise to lods et ventes, or inuta- 
tion fine. The proportion which the railroad within the sei- 
gniory of the Plaintiff bears to the whole property transferred, 
(I mean the real estate), must be the basis of the proportion 
which the whole sum paid bears to the value of the part pass- 
ing through the seigniory. On this point or proposition I am 
of opinion the seignior is entitled to claim,.as well for the 
lods et ventes, or mutation fine, as for the indemnity. 

It is now necessary to refer to the law on the subject of 
the droit d'amortissement, payable by the law of France to 
the crown, and the indemnity which is payable to the seignior. 
It seems that, in the opinion of some of the authors, the 
letters of amortissement have been confounded with the right 
of indemnity. This will appear by reference to the declar- 
ation of king Louis XV, passed on the 21st November, 1724, 
and cited by Bacquet, Droit de franc fief, page 437. Refer- 
ence 1s here made to the error which existed in the minds of 
some authors on this subject. The right of indemnité is 
entirely distinct from the droit d'amortissement. The latter 
is a permission given to the mainmorte by the king to 
acquire and hold lands, and is a mere matter of finance 
payable to the crown for this permission. These letters were 





DE LA PROVINCE DE QUÉBE. 103 


intended merely to remove an incapacity on the part of the 
corporation to acquire and hold lands, and were in no way 
connected with the right of indemnité which was payable to 
the seignior. The letters of the prince removed an incapacity. 
The right of indemnity was settled by the customary law, 
and was due to the seignior for the loss of his rights conse- 
quent on the acquisition of the land by the body in mort- 
nain. 

The moment, the St. Lawrence and Atlantic Railroad ceas- 
ed to hold the land, the payment of the indemnity by that 
body ceased to have any effect in law, and it passed into the 
possession of Defendant, as if no previous indemnity had ever 

en paid. This acquisition by Defendant, and its legal effects, 
must therefore be determined without reference to any pre- 
vious payment of indemnity; and their incapacity to take 
and hold the land must be removed by x permission to that 
body to acquire; and the rights of the seignior must be 
regulated by the acquisition itself. As well could Defendant, 
if not a body in mortmain, maintain that a payment of 
indemnity by any previous body in mortmain purchaser of 
the land, would exonerate such Defendant from the payment | 
of lods et ventes on its own acquisition and purchase: for, 
if the payment of an indemnity had the effect of convertin 
the land acquired into an alleu, no future lods et ventes coul 
ever become due, a pretention which the Defendant would 
not attempt to maintain. Under the common law, therefore, 
the rights of the seignior and Defendant must be settled by 
the title of Defendant alone, and without reference to any 
antecedent title of the person or body from whom the acqui- 
sition is made. So soon, therefore, as the St. Lawrence and 
Atlantic Railroad Company transferred over to the Grand 
Trunk the Railroad, the legal effect of the original permission 
granted by the statute to that body to acquire, and the 
indemnity paid by that body to the seignior on its 
acquisition of the land within the seigniory, had forever 
passed away; and Defendant by the common law can no 
more invoke them in its favor to relieve itself from the pay- 
ment of whatever dues would accrue to the seignior on its 
own acquisition within the seigniory of Plaintiff, than it 
could do if no such acquisition by the St. Lawrence and 
Atlantic Railroad Company had ever been made. The instant, 
therefore, that Defendant became the proprietor of the rail- 
road of the St. Lawrence and Atlantic Company, new dues 
accrued to the seignior on the acquisition, and from that 
moment these dues became a right vested in Plaintiff, as the 
seignior through whose seigniory the railroad passes, of which 
-he could not be deprived except by positive law. 
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The third ground of defence set np by Defendant, is that 
admitting that Defendant is a body politic holding in mort- 
main, and that the act of agreement entered into by the 
St. Lawrence and Atlantic ‘Railroad Company, imported an 
alienation in the nature of a sale, that Plaintiff cannot recover 
the lods et ventes and the indemnity claimed, because the 
right of Plaintiff is taken away by the 34th clause of the 
selgniorial act of 1854 The pretention is, that the act of 
1854 is in its nature a retrospective act, and that it was the 
intention of the legislature to destroy this right, or, if it were 
not the intention at all events that the clause in fact takes 
away the right. 

The 34th clause does not do so, and, as I view the question, 
was not intended to do so, and the claim of the Plaintiff is by 
no way affected by it. 

In support of the last proposition, Defendant contended 
that the Grand Trunk Railway was a public undertaking and 
built in the public interest, that is, a national work; that, 
therefore, Plaintiff could claim no seigniorial dues or lods on 
the acquisition by the Grand Trunk Company of the St. Law- 
rence & Atlantic Railroad. To establish this proposition, 
it is necessary to show that the Grand Trunk Railway is a 
work which was built for state or national purposes (j:our 
l'utilité publique). A reference to the charter will at once 
establish the contrary. This is a private undertaking, under 
a charter granted to private individuals, for private purposes 
alone. The road is vested by the charter in private persons, 
for commercial purposes. It is true the charter is granted for 
the public benefit, that is, in so far that it is for the benefit 
of the public that such a charter should be granted, but in its 
very terms, and in its very scope and object, it is a private 
charter. 

It may be said that all laws are passed and all charters 
granted in the public interest, but these expressions are then 
used in their limited sense and meaning, and not in the larger 
sense, as used and understood by French authors, in the words 
utilité publique. See Hannequin, Traité de la Législation, 
vol. ler, p. 294, edition of 1838; Valin, Com. sur la Rochelle, 
3e vol., Additions au Com., Edition of 1768; LeBret, Dela 
Souveraineté, p. 744-5, and many others might be cited. 

The true meaning of the words utilité publique in reference 
to the rights of persons in similar cases, is when property is 
taken for purely state purposes, such as the public defence of 
the country or other pressing cases of a like nature, and even 
in such cases the best authors are of opinion that private 
rights must be respected. See the authorities cited in the 
case of Grant and the Principal Officers of the Ordnance, 
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Not only is the indemnity due, which however is admitted, 
but. the lods et ventes on such acquisition, are due also. The 
indemnity is to cover the loss of future rights alone, but the 
lods et ventes are due on the alienation. 

It is almost unnecessary to dwell on a point so clear as 
this is The Defendant admits that the charter was granted 
for commercial purposes and to private persons for such pur- 
poses, and it is a pure contradiction in terms to suppose that 
in such a case, the question of utilité publique could at all be 
available to the Defendant. The once is repugnant in its very 
nature to the other, and in the consideration of this case, the 
question of public interest cannot enter. I am therefore of 
opinion that the lods et ventes are due as well as the 
indemnity. 

Being of opinion that the agreement of the 12 April, 1853, 
effected a change in the ownership of the St. Lawrence and 
Atlantic Railroad, that this mutation of property was in favor 
of a body corporate holding in mortmain, and that the rights 
of Plaintiff to an indemnity accrued before the passing of the 
Seigniorial Act of 1854, are not destroyed by the 34th section 
of the said Act, I would have given judgment in favor of 
Plaintiff for the indemnity claimed, calculated on the value 
which the portion of the road lying within Plaintiffs sei- 
gniory bore at the time, when the said agreement took place, 
to the value of the whole road, that is to say, the value of the 
land on which the road is built, and of all the improvements 
which by destination or incorporation are permanently at- 
tached to it, such as rails, buildings, &c. And as I consider 
that this railroad property can be said to be public property 
in so far only as the public has a right to use the said road 
subject to the conditions imposed by the charter, and that in 
every other respect it is private property, owned and managed 
by a private corporation for the benefit and advantage of its 
stockholders, I am clearly of opinion that it is not a work of 
that public character for which the proprietors could claim 
exemption from lods et ventes and that therefore lods et ventes 
accrued to Plaintiff on the transaction of the 12th April, 1853. 
These lods et ventes are due on the price of the same portion 
of road on which the indemnity is due, with this difference 
however, that the indemnity being due on every mutation 
whatever may be the title by which it is effected, the indem- 
nity must be paid on the whole value of the property which 
has come into the hands of the mortmainor, while the lods et 
ventes being due only on sales or acts equivalent thereto, the 
lods are only due on the price of sale, which, in this instance, 
does not include the stock furnished by the Grand Trunk 
Railway Company to the stockholders of the St. Lawrence and 
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Atlantic Railroad Company in exchange for the stock they 
held in the latter company, this stock being no element in 
the price of the road. 

In order to ascertain the precise amount due for such 
indemnity and lods et ventes, I would have ordered a ventila- 
tion to be made by experts appointed in the ordinary manner, 
but as the majority of the court is of a contrary opinion, the 
action will be dismissed. | 

BADGLEY, J.: The indemnité is claimed by reason of the 
alleged mortmain character of the Defendant, it being declar- 
ed “that the land in question is now holden by the Defendant 
in mortmain,” and the lode et ventes due, by reason of the 
agreement being considered of an onerous character, and in 
the nature of a deed of sale, whilst the general liability of 
Defendant is rested upon the provincial legislation conn 
with the establishment of the contracting companies, and upon 
the covenants and stipulations contained in the agreement 
itself, 

The peremptory exceptions pleaded by Defendant deny 
generally and expressly Plaintiff's pretensions, repudiate the 
mortmain character attributed, negative the onerous nature 
of the agreement, assert Defendant to be a mere trading 
incorporated company, and the agreement itself mere articles 
of association and fusion of interests, without sale ingredients, 
and, finally, plead the seigniorial act of 1854 as full legislative 
relief from all claim for indemnité, and the public utility and 
character of the Grand Trunk Railway undertaking, as a 
legal discharge from the claim for lods et ventes. 

A brief preliminary review of the provincial legislation in 
connection with this matter is necessary for the proper elucid- 
ation of the pretensions of the parties, and for the expla- 
nation of the judgment. In furtherance of the general desire 
for the establishment of a continuous railway communication 
throughout the province, a bill was submitted in 1851, by the 
executive to the provincial parliament, which became law in 
that year, namely, the statute 14th and 15th Vict., ch. 73. 
“ For the construction of a Main Trunk Line of Railway, 
throughout the whole extent of the province,” which was de- 
clared “to be of the highest importance to the progress and 
welfare of the province, and that every effort should be made 
to insure its construction.” In furtherance of this object, the 
act provided for the immediate construction of the line, from 
Quebec to Hamilton, at the public expense, out of public funds, 
declared the work to be a provincial work, and empowered 
the executive to purchase certain existing railway under- 
takings, and to take from their companies a surrender of their 
respective rights and properties for the public uses. of the 
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province. The act also provided that a private company 
night undertake the line, if its construction were found to be 
impracticable from the funds provided by the government, 
and extended to such company, and to existing railways 
which should form part of the Main Trunk Line, the advan- 
tage of the provincial guarantee, at the same time specially 
enacting and declaring the St. Lawrence and Atlantic Railway 
Company to be and form part of the Main Trunk Line. In 
the following year, 1852, the statute 16th Vic, ch. 37, was 

d, which incorporated x private company under the name 
of The Grand Trunk Railway Company of Canada, with the 
usual corporate and expropriatory privileges of railway char- 
ters, for the construction of a railway from Toronto to Mon- 
treal, “ as tending greatly to promote the welfare of the pro- 
vince.” To this company the provincial guarantee was 
extended. In the same year, the statute chapter 39 was also 
passed, since generally known as the Railways Union Act, 
which authorized the voluntary uniting together, as one com- 
pany, of all present and future railway companies forming 
part of the Main Trunk Line, or the purchase of the one by 
the other, empowered the directors of the several companies 
to effect the amalgamation of their several capitals and con- 
tracts, upon terms to be settled by themselves, and allowed 
them by their agreement, for their companies, to give a cor- 
porate name to the resulting general company after such 
union. This act specially pledged the provincial legislature 
to make such further legislative provision as should be 
required for giving full effect to the act itself, and to any 
agreement made under its provisions to be ratified in the 
terms of the statute. This statute was extended by the 16th 
Vict., ch. 76, passed in 1853, to all railways intersecting the 
Main Trunk Line, or touching at the same places with that 
line, and it was provided that the name of the united com- 
pany should be “The Grand Trunk Railway Company of 
Canada,” if the company, established by the 16th Vict., ch 37, 
should be one of the united companies. The motive declared 
for the enactment of these union acts is stated in the pream- 
ble, “that it would be of provincial advantage that the entire 
“ Main Trunk Line should be under the management of one 
“ company, or of as small a number of different companies as 
“ might be practicable.” The last statute in order, is the 18th 
Vict., ch. 33, passed in 1854, manifestly to give effect to the 
agreement set out in Plaintiti’s declaration, which was exe- 
cuted at London, in April, 1853. Before referring to the pro- 
visions of this last statute, it may be premised that the agree- 
ment was made by six provincial railway companies, including 


the Grand Trunk Railway Company of. Canada, and The 
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St. Lawrence and Atlantic Railway Company, under the pro- 
visions of the Railways Union Act; that it amalgamated the 
several railway undertakings of those companies together 
with that for the erection of the Victoria bridge by the Grand 
Trunk Railway Company, under the special act 16th Vict., 
ch. 75; conditionally united all under the name of The Grand 
Trunk Railway Company of Canada; formed one capital of 
the several railway companies’ capitals, together with the 
special capital and construction contract for the Victoria 
” bridge, and stipulated that the future legislation contemplated 
by the original Railways Union Act should be had for the 
purpose of contirming and legalizing such of the provisions of 
the agreement, the legality of which might be doubtful, but 
subjecting the stipulations of the agreement to the subsequent 
ratification of the shareholders of the several companies, 
which was in fact duly obtained before the passing of the act 
of 1854, the act last adverted to. Then followed this act of 
1854, 18th Vict., ch. 33; the preamble of which recited the 
several acts of incorporation of the contracting companies, the 
special act for the construction of the Victoria bridge, the 
agreement above referred to with its subsequent ratification, 
and the stipulation thereby “that the several railways and 
“works of the companies, including the Victoria bridge, 
“ should thereafter form one railway. and work, to be called 
“ and known as The Grand Trunk Railway of Canada;” it 
also recited the legislative pledge of the Railways Union Act 
for the further legislation which might be required for giving 
full effect to that act, and to any agreement made under it, 
declared “ that it is expedient that further legislative provi- 
“sions should be made for enlarging the powers of the com- 
“ pany, &c., and that the said agreement and the amaloam- 
“ation of the several companies intended to be effected 
* thereby, &c., should be confirmed,” it then enacted the con- 
firmation of the agreement, that the united companies formed 
hy the amalgamation should be known and designated by the 
name of “ The Grand Trunk Railway Company of Canada,” 
applied and extended the railway clauses consolidation act to 
the said united company, provided for the conversion of the 
several companies’ shares into a general capital stock, &c., and 
effected a fusion of all the companies and works, includin 

those of the Victoria bridge, for the purpose of one Gran 

Trunk Railway Company and railway under one management. 
It only remains to be added that the St. Lawrence and Atlan- 
tic Railway Company was incorporated by the statute 8th 
Vict., ch. 25, with the usual railway charter provisions, and 
that the railway clauses act, 14th and 15th Vict., ch. 51, con- 
tained general provisions for incorporating future railway 
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companies, and for extending to them the usual corporate 
rights and incidents of incorporated companies, together with 
power for their general administration and direction. 

The pretensions of the parties will now be examined as 
they have been submitted in argument with the authorities 
in support. And first, Plaintiff supports his claim to the 1n- 
demnité, 1° by the alleged mortmain character of Defendant, 
and 2° by the sale character of the agreement. The first 
involves the ground of perpetuity attributed to Defendant's 
corporation as characteristic of a mortmainor, and upon this 
it would now suffice to reply by a simple dissent, as well from 
the proposition itself, as from the conclusions of Plaintiti’s 
counsel, were it not for the great elaboration of their argu- 
ment, as well as that of Defendant's counsel in reply. 

It is quite true that, in the early period of the histories of 
France and England, the acquisition and disposal of real 
estate was unrestrained, and so continued until the rapa- 
ciousness of the clergy and of the religious bodies of those 
times caused restrictions to be applied specially to their 
acquisitions. The royal revenue, as well as the feudal reve- 
nues of the great vassals and seigniors, became greatly affect- 
ed by these spiritual holdings, and the royal remedy was 
found in the lettres d'umortissement of France, and the mort- 
ain laws of England, whilst the seigniorial remedy was 
‘secured by the so called indemnité, paid by the mortmainor. 
Grant, on Corporations, p. 98, observes, “ But with respect to 
“lands and tenements, the legislature began early to impose 
“ restrictions upon the right of corporations aggregate to 
“ acquire and transmit them in succession, by various statutes 
‘“‘ called mortmain. These restraints were first considered to 
“ be necessary in consequence of the extent to which landed 
‘ property was accumulating in the hands of the great reli- 
“ gious or ecclesiastical corporations, and the earliest of them 
“is found in Magna Chartu. Feudal subjects granted in 
“ donations to churches, monasteries and other religious or 
“ charitable corporations, and thereby all casualties to the 
“ king and the mesne lords necessarily became lost where the 
“ vassal is a corporation which never dies, or because the pro- 
“ perty of those subjects 13 made over to a dead hand which 
“ cannot transfer it to another. Hence, the doctrine of taking 
“ lands to religious persons by perpetual or rather continuous 
“ succession, preventing all chance of escheat, was known as 
“ early as the early times above mentioned in England, and 
“ had even then acquired the name of mortmain.” The neces- 
sity for similar restrictions was felt in France also very 
early. Montesquieu says that under the three races of the 
french kings, the clergy several times over acquired all the 
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real property of the kingdown, “on a donné à plusieurs fois 
au clergé tous les biens du royaume.” Renauldon, Truité des 
droits ssiyneuriaux, p. 127, remarks that St. Louis, “fut ef- 
“ frayé de voir que les biens des ecclésiastiques, devenant 
“ anwiénubles entre leurs mains, étaient hors de tout com- 
“ merce, et que le clergé, par les priviléges accordés à cet état, 
“ étant exempt de tout service, et de toutes impositions pu- 
“ bliques, s'il continuait d'acquérir, ne laisserait enfin aux peu- 
“ ples épuisés et dépouillés que le fardeau excessif des charges 
“ publiques. Les plus anciennes de ces lois sont celles qui 
“ défendent aux ecclésiastiques d'acquérir aucune espèce de 
“ biens dans le royaume, sans la permission du Roi. Depuis 
“ St. Louis jusqu'à Louis XV, par son Edit de 1749, ces dé- 
“ fenses ont été si souvent réitérées qu'on ne peut plus douter 
“de la parfaite incapacité que les gens de main-morte ont de 
“ pouvoir acquérir aucuns biens dans le royaume sans la per- 
“mission du Roi.” The rights of the seignior were not inter- 
. fered with by the royal licence, hence, the seignior in whose 
territory the terres umorties were situated also enforced his 
claim for the equivalent loss of his revenue by the 1ndemni- 
té; “Il est clair,” says Renauldon, “que le seigneur éteint à 
“son égard les droits casuels qui pouvaient lui revenir par de 
“ fréquentes mutations et autres accidents de fief; 1l a done 
“ paru juste que le seigneur retirât quelque chose qui pût à 
“ Vavenir lui tenir lieu de récompenses de toutes ces pertes, 
“ et c'est ce qu'on appelle le droit d’indemnité.” The Edict of 
1749 plainly declares the legislative and royal appreciation 
of the causes of mortmain restrictions, but applies them to the 
institutions recognized as mortmain, “ les biens immeubles qui 
“ passent entre leurs mains cessent pour toujours d'être dans 
“ le commerce, en sorte qu'une très grande partie des fonds de 
“notre royaume se trouve actuellement possédée par ceux, 
“ dont les biens ne peuvent etre diminués pur les aliénations, 
“ s’augmentant au contraire continuellement par de nouvelles 
“ acquisitions.” To the same effect is the royal declaration of 
Louis XV, enregistered as law in Canada in 1743, which de- 
clures that the royal permission to acquire shall apply to all 
communautés et gens de main-morte, in the colony ; “ quelque 
“ faveur que puissent mériter les étublissements fondés sur 
“ des motifs de charité et de religion, il est temps que nous 
“ prenions des précautions efficaces pour empêcher, ete., que 
“ ceux qui y sont autorisés ne multiplient des acquisitions, 
“ qui mettent hors du commerce une partie considérable des 
“ fonds et domaines de nos colonies, et ne pourront être re- 
“ gardées que contraires au bien commun de lu société.” It is 
unnecessary to quote the many jurists who all concur in the 
expression of opinion, that the inaltenability of the lands uc- 
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quired by mortmain corporations, not the perpetuity of their 
corporate existence, was the cause of the mortmain legislation, 
but, among the number of authors, Hervé says that ecclesias- 
tical and religious bodies are commonly known as gens de 
main-morte because their property “est dans une espèce d’é- 
“ tat de mort relativement au commerce, et qu’il ne leur est 
“ pas permis d'en disposer comme aux autres citoyens,” and. 
this general opinion was strengthened by the fact that the 
acquisitions were without limit. It is almost unnecessary to 
observe that the mere perpetuity of corporations is in no way 
interfered with or abrogated by the mortmain legislation of 
either France or England, or the subsistence of that perpe- 
tuity in connection with the mortmain “institutions” to 
which that special legislation applies, in as much as both ex- 
pressly declare the necessity for that legislation solely by 
reason of the inalienability of the property again by those 
mortmainors. It is almost useless to refer to english legis- 
lation upon this point, because the matter under discussion is 
purely of local law, but, even in England, the motive for 
mortmain restriction was the same as that of France, and 
Grant, p. 129 et seq., clearly shows “ that corporations ugyre- 
gute could not alien in fee,” and that the power to alien was 
not inherent in them, that no authority of a decided cause is 
to be found to sanction the ides, and that, as late as the 9th 
Geo. II, ch. 36, intituled. “An act to restrain the disposition 
of lands whereby the sume became inalienable,” both sides in 
the House of Lords, in the debates upon that act, assumed 
most distinctly that corporations becoming possessed of lands 
could not alienate them,&c. This author’s observations are 
conclusive upon the point involved in this part of the argu- 
ment with reference to that class of corporations aggregate. 
The fallacy in the Plaintiff's arguments appears to lie in the 
assimilating of the old mcrtmain corporations with the 
modern civil corporation, or Incorporated trading companies, 
in viewing both simply as abstractions, corporations, und in 
attributing to both the principle of perpetuity alone as their 
sole characteristic and criterion of constitution. without con- 
sidering at the same time the practical establishment and 
purposes of the modern incorporated companies. Merlin, v° 
Gens de mutn-morte, says: “Il est vrai qu'on appelle aus- 
“ si gens de main-morte les communautés, corps et établisse- 
“ ments publics, dont lexistence se perpétue par la subroga- 
“ tion toujours successive des personnes qui les composent et 
“ qui les administrent.” So Grant remarks: “ A corporation 
“ qua corporation does possess a quasi immortal character, 
“ as Coke expresses it, but it is in fuct an institution culeulat- 
“ ed fur, and cupuble of indefinite duration: it is an ideal 
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“ body, a continuous identity endowed in its creation with 
“ capacity for endless duration.” This detinition of this ideal 
ereation will be fonnd to measure and describe accurately the 
attributes of a corporation proper, 14 est, a corporation creat- 
ed merely as a corporation, without any restriction or limit- 
ing clause in the instrument of creation. “ Jt is not by any 
means true, however, that all existing corporations come up 
fully to the whole extent of the above definition, because cor- 
porations are the creatures of the crown and parliament, 
and consequently there vs scarcely any limit to the variety of 
forms in which they may be produced” Kyd, on corporations, 
also observes : “ That when it is said that a corporation is im- 
mortal, we are to understand nothing more than that it is 
capable of an indefinite duration, and that the grant to the 
natural persons of the corporation made to them, in their cor- 
porate name, is not determinable on the death of the indivi- 
duals, but continues as long as the corporation continues.” 
The term perpetuity is only an incident to, but not the 
constituent of, the corporate existence, and was attached in 
France to the class distinguished by the royal legislation, and 
by the jurists, as main-mortables, or gens de main-morte, 
namely, the clergy in general, colleges, hospitals, confrairies 
and eleemosynary institutions which were held to be partly 
religions and partly civil, and afterwards to municipalities 
and city guilds. See Merlin, Rep. de Jur., v? Gens de main- 
morte, Hervé, Bacquet, &c., and this classification is sustained 
by the language of the Royal Edict and declaration of Louis 
XV above referred to, and finds a parallel application in the 
80 called corporutions aggregute in England. The difference 
is evident between these institutions recognized as mort-main 
in character and name, and subject to mortmain restrictions, 
and the civil corporations or trading incorporated companies 
of modern times, and that difference is thus expressed by 
Angell and Ames, on corporations: “These mortmain corpor- 
“ations are altogether different from the civil corporations 
“ created in modern times for an infinite variety of temporal 
“ purposes. The most numerous, and in a secular and com- 
“ mercial point of view, the most impcriant class of private 
“ civil corporations, and which are commonly called companies, 
“ consist at the present day of banking, insurance, manufac- 
“ turing and extensive trading corporations, and likewise of 
“ turnpike, bridge, canal and railroad companies, and’ others 
“ established for the promotion and engagement of individual 
“adventure. The convenience of union and the aggregation 
“ of capital for public advantage in the extension of commer- 
“ cial pursuits necessarily require the great object of an incor- 
“ poration, namely, the bestowal of the character and proper- 
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“ ties of individuality on a collective and changing body of : 
men. By those means, perpetual succession of many persons 
are considered as the same, and may act as an individual, 
“ thereby enabled to manage its own affairs, and to hold pro- 
“ perty without the perplexing intricucies, the hazardous and 
“ endless necessity of perpetual conveyances for the purpose 
“ of transmitting it from hand to hand. The charter or act 
“ of incorporation, a law peculiar to itself, not only specifies 
“ the particular undertaking or.business to which it is limit- 
“ ed, but, to prevent monopolies, and to confine the action of 
incorporated companies strictly within their proper sphere, 
“ the acts incorporating them almost invariably limit, not 
“ only the amount of property they shall hold, or their capi- 
“ tal stock, but limit also their purchase of lands within a 
‘“‘ certain amount, and frequently prescribe the purposes for 
‘“ which alone the land shall be purchased and liable, and the 
“ mode in which it shall be applied to effect these purposes.” 
These authors, with others which need not be cited at length, 
also observe the distinction to be taken between trading cor- 
porations and common partnerships, the latter being obvious- 
ly defective in the coercive authority required to render their 
rules obligatory, whilst the legislative impress of the former 

ives binding effect to their voluntary articles of association. 

his legislative confirmation 1s indispensable to enable the 
parties to the compact to sue and be sued us a company by a 
general name, to act by a common seal, and to transmit their 
property by succession, “ whilst the principal ingredient for 
“ procuring the act of incorporation is to limit the risk of the 
‘ partners by removing from them their liability, in solido, 
‘ however small their interest in the concern, to render defi- 
“ nite the extent of their hazard and to divide the aggregate 
“ capital into shares easily susceptible of disposal.” Wood- 
worth, in his Treatise on Joint Stock Companies, goes over 
the same ground and observes, “that companies formed on 
“ the joint stock principle usually required an act of parlia- 
“ ment for limiting the responsibility of the members to the 
“ sum subscribed by each individual, and that railway com- 
‘“ panies, formed for the purpose of executing works that 
“ cannot be carried into execution without the aid of legisla- 
“ tion, are of this class, and require and obtain acts of incor- 
“ poration.” These incorporated companies upon the joint 
stock principle, and sanctioned by parliament, are assimilated 
by Judge Story, in his Treatise on Partnership, to the French 
société anonyme, and French jurists sustain the similitude in 
every particular of its formation, purpose and management, 
as well as in its requisite sanction by legislative authority. 
Walewski, Traité des sociétés par actions, says of this société 
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” “ dans laquelle toute individualité disparaît pour faire place à 
une simple association de capitaux, les tiers trouvant leur ga- 
rantie dans l'autorisation du gouvernement qui revise et ap- 

rouve les statuts de ce genre d'entreprises” The French 
Code de Commerce has made special provision for such asso- 
ciations as the creatures of commercial wants. “ Elle est qua- 
“ lifiée par la désignation de l'objet de son entreprise, elle est 
“ administrée par des administrateurs à temps révocables, les 
“ associés ne sont passibles que de la perte du montant de 
“ leur intérêt dans la société, ils ne laissent que le capital pour 
“ répondre aux créanciers de l'association. Le capital se divise 
“ en actions d'une valeur égale, représentunt le droit qu'on a 
“ dans une société anonyme, et la réunion de toutes les actions 
“ forme le capital de la société ; enfin elle ne peut exister qu’a- 
“ vec l'autorisation du roi, et avec son approbation par l'acte 
“ qui la constitue, qui doit être donné dans la forme prescrite 
“ par les règlements d'administration publique.” See also Per- 
sil, Sociétés de commerce, &c. Railway companies forming no 
inconsiderable portion of these incorporated associations are 
authoritatively defined to be “Corporations having certain 
prescribed powers and privileges according to the statutes of 
their formation, and which vary in their provisions so as to 
suit the works and objects contemplated. A railway act is 
the instrument under which the partnership concerns are 
managed, and the rights of individuals coming in contact with 
the company are regulated. Their charter is a charter with 
the public; hence, the Queen's subjects are compelled to sub- 
mit to the contract upon the notion that it will be for the 
public good.” Moreover, these companies are immistakeably 
of a commercial character according to English law and are 
“ common carriers without the sanction of any clause in their 
“ act of incorporation.” So also, by French law. Troplong, 
Traité des sociétés, says: “Les sociétés commerciales sont 
“ celles qui sont formées pour exercer un commerce, ou pour 
“ faire des actes de commerce, c'est leur but qui leur imprime 
“le caractère commercial. Et, quant aux sociétés anonymes, 
“ leur intention se jugera par leurs habitudes, et par les cir- 
“ constances au milieu desquelles elles se sont formées. Lors- 
“ que des entreprises de transport se lient à des entreprises de 
“ construction, la société qui s’y livre est une société commer- 
“ ciale ; ainsi une société qui a construit un chemin de fer, et 
“ qui ensuite exploite le transport des voyageurs et marchan- 
“ dises par ses wagons, est une société de commerce ;” and 
Bousquet, Dict., de droit, says: “l'exploitation d’un chemin 
de fer par une compagnie constitue une entreprise de com- 
inerce, justiciable des tribunaux de commerce.” This general 
commercial character, in connection with such companies, 





DE LA PROVINCE DE QUÉBEC. 115 


is settled by provincial jurisprudence, in the case of The 
Seminury of Quebec, vs. The Quebec Exchange Association, 
3 L. C. Reports, p. 76, in which it was held by the Superior 
Court at Quebec that the Defendant was a Joint Stock Asso- 
ciation, &c. “dont l'institution n'est pas perpétuelle, et qui 
‘“ n'est pas frappée de l'incapacité d’aliéner,” that it was not a 
mortmain institution, and that the real estate purchased for 
the purposes of the institution did not give rise to indemnité. 

In the particular case of Defendant in this suit, the act of 
incorporation of the company removes all doubt of its com- 
mercial character by enacting “that all suits and actions at 
“law by or against the corporation shall be subject to the 
** rules of evidence laid down by the laws of England, recog- 
“nized by the Courts in Lower Canada in commercial mat- 
“ ters.” These observations have been extended for the pur- 
pose of removing all doubt of the absolute dissimilarity 
between the ancient mortmain institutions and the modern 
incorporated trading companies, and of their entire difference 
in constitution, character and existence. In the latter, we find 
the legislative incorporation, the limitation in the acquisition 
of realty, and its alienability, the formation of a capital with 
its division into disposable shares, the interest of the share- 
holders in the property itself of the institution, consisting of 
the aggregate of the interest or shares, the benefits to be 
enjoyed by the public under the terins of the charter, but the 
property and acts of the corporation being, however, for the 
sole advantage of the individuals interested in the stock, and 
in view of their individual benefit, and, finally, being the pri- 
vate property and object of the corporation; these are all 
essentials of those incorporated companies, whilst the absolute 
converse of these particulars accompanies the real mortmain 
institutions, indicating the broad and distinguishing feature 
of distinction and difference subsisting between those two 
classes of corporations, and manifestly leading to the conclu- 
sion that Defendant is not the alleged mortmainor or Plain- 
tiff, but “a commercial partnership invested with corporute 
“ functions of considerable but limited extent, in which the 
“ characters of partnership and corporation are legislatively 
“ combined,” and in absolute and direct contrast with the re- 
ligious and eleemosynary or municipal institutions to which 
the mortmain character was really attached by jurists, and 
recognized in the legislative enactments of the Frencli kings, 
including those of Louis the XV above referred to, and spe- 
cially in his royal declaration enregistered as law in this pro- 
vince. It should be stated that neither the Railway Clauses’ 
Consolidation Act, nor Defendant's statutory charter adopting 
the clauses act, make mention of, or reference to, lettres du- 
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mortissement, or to mortmuin itself, either in word or provi- 
sion, and that the clauses’ act empowers Defendant not alone 
“ to purchase, hold und take lunds,” &c., but also “ to alienate, 
sell and dispose of the same.” The mortmain character, there- 
fore, as so known and distinguished, being manifestly inap- 
plicable to Defendant, the allegation of Plaintiff's declaration 
that the land in question 18 now holden by Defendant in 
mortmain, or in other words, and, by legal implication, that 
Defendant is a mortmainor, is unsupported by law ; upon this 
ground, therefore, Plaintiff's claim for indemnité cannot be 
egally sustained. Beside this unsupported pretension, the 
claim for indemnité is further rested also upon the onerous 
nature of the agreement as an actual conveyance and sale by 
the St. Lawrence and Atlantic Railway Company to the 
Grand Trunk Railway Company of Canada. Now, it Is an 
undeniable proposition of law that every acquisition by a 
mortmainor entails indemnité, whilst it is equally undeniable 
that the acte or deed of conveyance must in itself be transla- 
tof de propriété, and that the legal requisites of a deed of sale, 
the absolute transfer of the property sold and a price agreed 
upon for it, are legal qualities essential to the constitution of 
such sale. A reference to the provisions of the Railways’ 
Union Act, and to the covenants of the agreement as set out, 
made and executed under those provisions, evidence their 
merely preparatory character, and as only creative of 
elements for the union of the railway companies and their 
respective railways, the aggregation of their capitals into one 
general stock, the adoption of the several companies’ share- 

olders into one general company, the completion of the 
several lines of railway, and the assumption of the several 
. construction contracts and of the liabilities of the several 
companies, including of course interest due and unpaid to the 
shareholders by the St. Lawrence and Atlantic Company and 
others named, in all which the Victoria Bridge charter and 
contracts were included by the terms of the agreement. 
To assume the mere union of companies in itself to be a sale, 
or the transfer of equivalent shares in the united, for the 
shares in the several companies, to be a legal ingredient of a 
sale is simply ridiculous, and it is equally so to make the 
payment by the united company of the interest due and 
payable to the several shareholders of the named companies, 
to be a consideration or price. Among those amounts of 
interest, that due to the St. Lawrence and Atlantic, in their 
case amounted to £75,000, which is assumed to be the price 
or consideration of the agreement to unite that railway, almost 
complete with a stock capital of £1,225,000, secured by pro- 
vincial guarantee, and of which considerably more than half 
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had been paid in. The agreement does not recognize this as 
a price or consideration, but assumes it as a debt due, as much 
as wages or materials purchased and remaining unpaid. The 
essential qualities of a sale or its equivalent act, the absolute 
transfer, de la pleine propriété d'un héritage, and moyen- 
nant un prix, are wanting in this agreement. The union 
effected by it was a mere fusion of interests for a common 
and reciprocal advantage in so far as the several shareholders 
were concerned, and the agreement itself was only prepara- 
tory or provisional articles of association, for the common 
benefit of the general association, to be afterwards completely 
established in the same manner as similar provisional articles 
of association for a public or private undertaking might be 
entered into by individuals, to be completed and perfected 
afterwards for their private and personal advantage. The 
law no more prevents companies from aggregating themselves 
into one united company, than individuals from forming a 
copartnership. Grant, p. 48, says: “a corporation may be 
compounded of several others,” and, without additional cita- 
tions, it will be found in 3 Exchequer Rep. p. 320, “so two 
corporations may be made one by uniting one to the other, 
but the resulting corporation must have express power by 
statute to sue, etc.” So also it is laid down “though corpo- 
rations may unite, it appears that with respect to all corpo- 
rate bodies, created by, and in accordance with and pur-- 
suance of, acts of parliament they cannot surrender, but they 
continue united and act and are known as one corporation, 
but when a separation takes place they revive in their orig | 
nal formation.” “ An act of parliament will furnish the only 
means of removing the corporate charter from corporations 
created by charters passed in parliament.” The distinction 
will be obvious between the surrender of the charter and the 
union of the chartered property with other chartered pro- 

rty for a common object, in other words, the union of these 
incorporated railway companies for the establishment of a 
common Main Trunk Line of Railway throughout the pro- 
vince and under one management. 

Considering these admitted principles and authorities of 
law in connection with the agreement in itself only as in the 
nature of mere articles of copatnership, and independent of 
parliamentary sanction, the declaration not going beyond the 
agreement in its relation, and making no reference whatever 
in terms or otherwise to the provisions of the 18th. Vict., 
ch. 33, the only enactment in connection with, and subsequent 
to the agreement, it is evident, admitting the legality of the 
union and the non-removal of the several charters by act of 
parliament, that the agre-ment in itself did not contain the 
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attributes of such an act, but simply professed to unite several 
independent companies into one, with their several underta- 
kings as one, established an association of the individual com- 
panies as one general company, and subjected them, in that 
respect, under the stipulations of the agreement upon which 
alone Plaintiff rests, to the same principles and rules of law as 
properly pp to associations or partnerships of individuals : 
Troplong, Traité de société, explains these : “ Il est certain que 
“ pendant la durée de la société, il y a communication et alié- 
“ nation. Res continuo communicantur. Seulement, cette 
“ aliénation n’est pas absolue, et à la fin de la société, chacun 
“retire sa part. Ce n’est pas une aliénation absolue comme 
“ comme celle qu’engendre la vente ; l'associé n’abdique pas sa 
“ chose radicalement et à toujours. Le contrat de Société est 
“ fort différent de la vente, ainsi que les feudistes l'ont expli- 
“ qué dans leurs recherches sur les retraits : jamais il n’a équi- 
“ pollé à la vente.” And Pothier, Traité des retraits, n° 103: 
* Le contrat de société est un contrat qui n’est ni équipollent, 
“ni ressemblant au contrat de vente,” and Bacquet requires 
“ une vraie vendition.” As respects the Grand Trunk Railway. 
Company, therefore, the individuality of the partners survives, 
the alienation of the property, mise, of each, is not absolute, 
and the criterion of price is absent. Moreover, the very statute 
which anticipated and enacted_preparatory provisions for the 
union of the companies, the Railways’ Union Act itself, in 
contemplation of their possible amalgamation, enacted two 
distinct and separate modes of effecting it, 1° by the volun- 
‘tary union of the companies, or 2° by the purchase by one 
from the others, or any of them, with distinct and special pro- 
visions for each particular mode, for the former, by providing 
for the aggregation of their capitals and shareholders, an 

authorizing the union to assume the liabilities, engagements 
and construction contracts of each and all, and for the latter 
by authorizing the purchasing company to increase its capital 
to an amount sufficient to liquidate its purchase price, and to 
complete their own as well as the purchased: railroad under- 
taking; in the former, providin for a union by voluntary 
agreement upon equal terms, in the latter, providing the mode 
for raising a capital as the price of the purchase. The distinc- 
tion has been drawn between the two modes broadly and 
unmistakeably by the legislature itself in its own plain and 
unambiguous enactement, and the agreement moreover has 
adopted the former mode and repudiated the latter. Under all 
these circuinstances the agreement does not assume in law the 
character of a sale, or its acte équipollent, nor support Plain- 
tiffs pretension as being an acte trunslatif de propriété. The 
argument deduced by Plaintiff from the language of, or terms 
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employed in, modern french fiscal regulations, or from reasons 
given in support of such particular tax there, will not avail 
in this case. In that country a revenue is levied by tax upon 
the excess of a capitul, mise, brought by one partner into a 
concern, more than the other partner, and this tax is endea- 
voured to be parallelled with the seigniorial indemnité of 
feudal France. In the same spirit, the Cour de Cassation 
declared the old droits de contrôle and insinuatiun specially 
imposed and levied under the royal edicts of 1703, 1704 and 
1708, to have been seigniorial, und therefore declared the 
legality of the fiscal impost of 1790, but at a time when sei- 
gaiorial dues and rights had been-abolished in France. State 
necessity in France has imposed state taxation upon an 
almost endless variety of useful objects, and even upon rail- 
roads themselves, objects of the most positive public advantage, 
Bousquet, Dic. de droit, says: “ Les chemins de fer sont 
soumis à un impét,’ &c. The modern use of ancient terms as 
amortissement, impôt de mainmorte, has also furnished 
support to this argument of the Plaintiff But Bousquet, in 
reference to the former, explains the distinction between its 
ancient and modern application: “ Anciennement on appelait 
ainsi la permission que le roi, moyennant finance, accordait aux 
gens de mainmorte, tels que les religieux, les communautés, 
les confréries, etc., d’acquérir des heritages, et comme ces 
héritages ainsi acquis n'étaient pas dans le commerce, et ne 
pouvaient plus être vendus, ce qui privait les seigneurs des 
profits féodaux et casuels qu'ils percevaient à chaque mutation, 
il leur était dû une indemnité. Aujourd’hui l'amortissement ne 
s'applique guère qu'au fonds consacré à l'extinction de la 
dette publique (sinking fund) et à la cuisse du bureau d’amor- 
tissement qui est chargé de cette opération” With respect 
also to the modern terms, impôt de mainmorte, this also is a 
tax like all taxes subject to increase or diminution, or entire 
abolition, as state necessity might dictate, and is imposed upon 
sociétés anonymes which are declared, generally, to reach 
beyond the ordinary duration of mutations, and because “ les 
associés se succédent les uns aux autres sans payer de muta- 
tion.” Championniére, in his Droits d'enregistrement, in 
which he has classed the varieties of registration taxation in 
in France, refers to this impost, and says that though most 
“ sociétés comportent une durée for longue, qu’il n’est pas vrai 
de dire, tel qu'a déclaré la législature, que les associés se 
succèdent,” &c., he declares this ground false and unsound, in as 
much as “ les associés ne se succèdent pas les uns aux autres, 
que dans les sociétés dites Tontines, supposant toutefois que 
tels droits des survivants s’accroissent à titre héréditaire du 
droit des prémourants.” The use of the old french terms, as 
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above, does not involve the recognition of the old mortmain 
institutions known in connection with those terms, hor should 
modern french judicial opinions control, when they are plainly 
opposed to those recognized and enforced in this province. 
Our courts have always held the droit de contrôle et insinua- 
tion to be fiscal taxation not in force in this province, and in 
no respect seigniorial, as the Cour de Cassation has done. 
Upon the whole, the mortmain character is not legally sttri- 
butable to the Grand Trunk Railway Company of Canada, 
and the agreement is not in law translatif de propriété, and 
therefore the declaration shows no legal claim to either indem- 
nilé or lods et ventes. But, on the other hand, the special 
defence set up, in the event of the grounds of exception above 
stated not being allowed, must be considered : previous to the 
investigation of this defence, and as a preliminary, it is proper 
to become acquainted with the Defendant in this cause, the 
legal origin and present statutory existence of that incor- 
porated company, and under what right or title it now holds 
the lands in mortmain as alleged in Plaintiffs declaration, 
which impleads Defendant as an existing corporation by the 
name of “The Grand Trunk Railway Company of Canada,” 
but without setting out in the declaration any charter of in- 
corporation either royal or legislative. A short review of the 
legislative acts above referred to will supply the omission. 
The 16th Vict., ch. 37, incorporated a number of individuals 
under the above name, for the construction of a railway from 
Toronto to Montreal. The Railways Union Act, of the 16th 
Vict., ch. 39, authorized the directors of the united companies 
to give a name to the resulting company to be formed by 
their union, with the pledge of future legislation, if required 
to give this agreement of union full effect. The 16th Vict., 
ch. 76, amended and extended the previous act, and enacted 
that the resulting company should be The Grand Trunk 
Railway Company of Canada, if the company incorporated 
by that name under the 16th Vict., ch. 37, should be one of 
the uniting companies. The parties to the agreement included 
the Victoria Bridge undertaking and contracts in the union, 
and admitted the construction contractors of that work as 
parties to the agreement, though that undettaking was not in 
the contemplation of the railways union act: all these parties 
nevertheless assumed to name the resulting company, with the 
express stipulation and agreement, however, covenanted in 
the agreement, for the future legislation above adverted to. 
Finally, the 18th Vict., ch. 33, after special recital of the 
statutory charters of the companies, of that for the construc- 
tion of the bridge, of the agreement and its covenants and of 
the provision for future legislation, declared the expediency, 
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among other things, of confirming the agreement, and of amal- 
gamating the companies, &c., and enacted that confirmation, 
incorporated the resulting or union company, by incorporating 
with this special act, 18th Vict., ch. 33, the provisions of the 
railway clauses consolidation act 14th and 15th Vict., ch. 51, 
one of which enacts “ the incorporation of every company 
“ established under any special act making ita body corporate 
‘ under ewch name as shall be declured in the speciul act,” &e., 
and finally provided that “the wnited company shall be known 
and designated by the name of “ The Grand Trunk Railway 
Company of Canada.” Now, the law has declared “ the name 
of x corporation to be in all cases an essential part of the 
metaphysical creation, and that which operates more than any 
other property of a corporation, to give it the appearance of 
continuous identity ” so also,“ the general rule with respect 
to the name of corporation is that every charter of incorpora- 
tion ought to name the corporation.” “ In the case of statutory 
corporations, the name must be given by the act of parliament 
constituting the corporation.” The appropriation of a name in 
the agreement by the contracting parties to the compound or 
resulting company, could in law give no corporate or legal 
denomination to the company as an existing corporation, nor 
could the corporate name attached to that company by the 
amending Railways Union act have that legal effect,in as much 
us operations not contemplated by the Railways’ Union Act 
“were introduced into and formed part of the substance of the 
agreement. The 18th Vict.,ch. 33, alone, therefore, gave that pro- 
perty to the companies’ ainalgamation, swallowed up, as it were, 
the individual existence of the previous charter, and gave 
corporate existence to Defendant by the effect, of and under 
its provisions. The vitality of Defendant was established by 
the 18th Vicet., ch. 33, alone, and the effect of that statute was 
to suspend the separate operation of the previous individual 
charters during the more general existence of the resulting 
company. It is moreover established law “ that a subsequent 
act of parliament may control a prior statute “ and that legal 
proposition is maintained and enforced in 3 Exchequer Rep. 
p. 320, The London and Brighton and South Eastern Railway 
Compuny versus Goodwin,in which the amalgamated company 
sued upon a bond conditional in favor of one of the companies 
forming the amalgamation, and executed upon that event, in 
which it was decided “ that the last statute in point of time 
controls, in other words, that the new joint corporation is in 
the place of the several companies.” This compound company 
incorporated by the act of 1854, 18th Vict., ch. 33, can be 
none other than Defendant which alone can be The Grand 
Trunk Railway Company of Canada, and which, alone, can 
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by any possibility hold the railway lands for which the 
indemnité and lods et ventes are claimed in this suit. The 
Defendant, consequently, can date its existence only from the 
18th December, 1854, when that act, the 18th Vict. ch. 33, 
became law. . 

Proceeding now to the special defence under the seigniorial 
act of 1854, it will be observed that its declared object and 
intention are the abolition of all feudal rights and duties in 
Lower Canada, and that it provided the means and appliances 
for effecting the purpose. It was eminently a relieving statute 
and necessarily must receive, in the terms of its own 38th 
section, and in conformity with law, “the most liberal cons- 
truction possible with a view to ensure the accomplishment 
of the intention of the legislature as hereby declared” “ to 
abolish, as soon as practicable, all feudal or seigniorial rights, 
duties and dues, &c.” By this act, the abolition of the seignio- 
rial tenure in itself abolished all claim for seigniorial dues 
upon the transfer, sale or other alienation of the lands in 
question, unless effected before that act became law. Hence, 
under the general purview of the act, Plaintiff could only lay 
claim to arrears due by Defendant. But the two acts, the 
18th Vict., ch. 33, and the seigniorial act 18th Vict., ch. 3, 
came into force on the same day, 18th December, 1854, and 
whatever acquisitions Defendant may have made, could by no 
possibility, give rise to arrears accrued before the existence or 
the passing of those acts, or could be protected by the 36th 
section of the seigniorial act, reserving to the seigniors their 
rights to dues and duties accrued and due before that uct 
was passed.” The seigniorial act would otherwise not be a 
relieving statute, and would, by implication, create prospective 
dues which its provisions literally and plainly abolished and 
intended to abolish. 

The language of this enactment, the 34th section, is pecu- 
liarly precise and perspicuous, and, according to all well 
established rules of legal interpretation,“ must be taken in its 
“ordinary and familiar signification and import, and as to 
“ the language employed, regard must be had to its general and 
“ popular use.” Dwarris, on statutes, pp. 70, 2,3, remarks that 
“ when the legislature has used words of a plain and definite 
“import, it would be very dangerous to put upon them a 
“ construction which would amount to holding that the legis- 
“ lature did not mean what it expressed.” 

The general question of the retroactivity of legislative acts 
cannot be brought up for discussion in this cause. This court 
cannot gainsay the power and right of the legislature, in 
view of a great public good, to provide for the abolition of 
the seigniorial tenure, or, in its supreme legislative will, to 
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declare what is, or shall be, the law in relation to most assumed 
and contested points of that tenure law. Had the intention 
expressed or the language used by the legislature been doubt- 
ful, the duty of this court would have been to discover the one, 
and to give effect to the other, under subjection to legal rules 
of interpretation ; in this matter, the court cannot interfere, 
the lunguage and intention are both explicit. Sedgwick, on 
statutory and constitutional law, p. 411, observes: “ the rule 
“ is that an act is to be construed as prospective in its operation 
“in all cases susceptible of doubt, but this could have no 
“ application to a case where the legislature has directed, in 
“language too express and plain to be mistaken, that they 
“ designed to give the statute a retroactive operation, in such 
“cause there is no room for interpretation.” From these con- 
siderations, the pretensions of the Plaintiff ure altogether 
unsupported by law, and must be rejected as well for the 
indemnité as for the lods et ventes. 

JUDGMENT: The court, considering that the deed of agree- 
ment in Plaintiff's declaration mentionned is not in law a sale, 
or its equivalent act, acte équipollent à vente, nor an acte 
translatif de propriété of the realty therein described, to 
Defendant ; considering that the union of the St. Lawrence 
and Atlantic Railroad Company with the Grand Trunk Rail- 
way Company of Canada, and the other Railway Companies, 
all parties to the said deed of agreement, as in the said agree- 
ment and declaration stated, is not in law such mutation and 
alienation as rendered the Defendant liable for the indemnité 
and locs et ventes demanded in this action by Plaintiff; con- 
sidering that Defendant is not in law, or mortmain or gens de 
muinmorte, subject to the payment of seigniorial indemnité 
for acquisitions by Defendant of real estate for the 

urposes of such Defendant, and that the lends in 

laintiff’s declaration alleged to be held by Defendant in 
mortmain were not by law so held in mortnfain ; considering 
that Defendant, even if such mortmainor, and if such acquirer 
of said realty and lands previous to the legal operation and 
effect of the seigniorial tenure’s act, was, by the said last act 
declared to be relieved and freed from the payment of 
seigniorial mdemnité for such acquisitions made by Defen- 
dant, directly from another mortmainor, previous to the legal 
operation of the said act, such acquisitions being held by 
Defendant at the time of the operation of said act ; considering 
that the suins of inoney demanded by Plaintiff in this action 
are not in law for arrears of seigniorial dues, accrued and due 
by Defendant to Plaintiff previous to the legal operation in 
that respect of the said seigniorial tenure’s act ; and, further, 
considering that the Grand Trunk Railway, including therein 
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the said realty and land, is by law a work of public utility, 
and that, the acquisition of the said lands did not in law 
render Defendant liable for the payment of the lods et ventes 
demanded by Plaintiff in this action, doth maintain the pere 
tory exceptions of Defendant, and doth dismiss Plaintiff's 
action. (The Hon. Mr. Justice Smith, dissenting). (4 J., p. 86, 
et 8 D. T. B.C, p. 3.) 

CHERRIER, DoRION and Dorion, for Plaintiff. 

BARNARD, Counsel. 

CARTIER and BERTHELOT, for Defendant. 

LORANGER, Q. C., Counsel. 


MAINMORTE.—CHEMIN DE FER. 


BANC DE LA REINE, EN APPEL, Montréal, 9 décembre 1859. 


Présents : Sir L. H. LAFONTAINE, Bart. Juge-en-Chef, AYLWIN, 
_ Duvar, MEREDITH et A. LAFONTAINE, Juges. 


KIERSKOWSKI, Appelant, et La COMPAGNIE DU GRAND-TRONC 
DE CHEMIN DE FER DU CANADA, Intimée. 


Jugé : 1° Que la Compagnie du Grand-Tronc de chemin de fer du 
Canada n’est pas une mainmorte. . 

29 Que l'acte d’union ou d’amalgamation par lequel la compagnie du 
Grand-Tronc de chemin de fer du Canada a été formée, a fait passer le 
domaine de propriété des biens des différentes compagnies unies à la 
nouvelle compagnie ainsi formée, et était une véritable mutation, ayant 
effetd’un échange quant aux parts ou actions assignées aux actionnaires 
et ayant le caractère de vente quant aux £75,000 payables à la com- 
pagnie du chemin de fer du Saint-Laurent et de |’ Atlantique. 


Le jügement dont est appel en cette cause est rapporté 
supra, p. 123. 

Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, dissentiente : 
Plusieurs questions ont été soulevées, entre autres celle de 
savoir ce qui constitue une mainmorte ou gens de mainmorte, 
et celle de savoir si l’arrangement intervenu entre la compagnie 
Intimée et certaines autres compagnies de chemins de fer, a 
été translatif de propriété. Ces questions ont été débattues 
deux fois, et, chaque fois, très habilement de part et d'autre. 
Ce n'est pas cependant’ sur.les deux premières questions que 
J'éprouve de la difficulté à me prononcer. C’est sur celle que 
présente une disposition de l'acte seigneurial de 1854, et dont 
Je parlerai dans un instant. Plusieurs actes de notre législature 
ont reconnu dans maintes occasions que ces espèces de com- 
pagnies, de même que d’autres compagnies analogues, étaient 
gens de mainmurte. Tel a été le cas pour la compagnie du 
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chemin de fer du Saint-Laurent et de |’Atlantique, incorporée 
par l’acte provincial de 1845, chap. 25, et celle de la propriété 
de laquelle il s’agit dans cette cause. L'acte (sect. re) com- 
mence par déclarer que la compagnie aura succession perpé- 
tuelle, ce qui est un des traits éminemment caractéristiques de 
de la mainmorte; elle lui permet ensuite d'acquérir des pro- 
priétés pour l’usage du chemin de fer qu ele doit construire. 
Ayant un caractère de durée perpétuelle, ce même caractère 
de la compagnie, aussitôt l'acquisition d'une propriété par elle 
faite, passe de plein droit à la possession qu'elle doit en avoir. 
La charte de la compagnie ajoute, il est vrai, qu'elle pourra 
faire des acquisitions d’héritages, sans lettres d'amortissement, 
Cela ne diminue en rien son caractère de mainmorte; au con- 
traire, c'est une nouvelle reconnaissance de ce caractère. La 
compagnie est seulement exempte de demander dans chaque 
cas particulier d'acquisition, la permission que, par les lois qui 
concernent les mainmortes, elle efit été obligée de demander 
et de faire enregistrer, si ce n'eût été de cette exemption. En 
d’autres termes, on peut dire que sa charte contient, sous ce 
rapport, une lettre générale d’amortissement, accordée d’avan- 
ce pour toutes les acquisitions qu'elle pourra faire. Et dans 
Yoctroi de cette charte, on ne peut voir autre chose que les 
lettres patentes requiscs par les lois sur la mainmorte, pour 
donner l'existence à la compagnie. C'est donc, à toutes fins 
quelconques, une mainmorte. Si elle n’efit pas été une main- 
morte, on ne pourrait pas s'expliquer cette partie de la pre- 
miére section de l’acte de 1845, qui porte: “sauf cependant 
“ pour le seigneur ou les seigneurs dans la censive desquels les 
“ terres, tenements et héritages ainsi acquis, seront situés, ses 
“ ou leurs divers droits d’indemnité respectifs, et tous autres 
“ droits seigneuriaux quelconques.” Non pas que cette réserve 
qui est insérée dans plusieurs autres actes de même nature, 
fût nécessaire pour créer ce droit d’indemnité et ces autres 
droits seigneuriaux, non plus que pour donner à ces compa- 
gnies le caractère de mainmorte. Ces droits étaient déjà ac- 
uis par des lois antérieures; et ce caractère de mainmorte 
était donné à ces compagnies indépendamment de cette 
réserve. Je ferai remarquer ici, en passant, que la déclaration 
de 1743, enregistrée au Conseil supérieur de Québec, concer- 
nant les mainmortes, reconnait ce caractère de mainmorte, 
non seulement à des corps et communautés ecclésiastiques, 
mais encore à des corps et communautés laïques, et que, dans 
un cas comme dans l'autre, il faut des lettres patentes pour 
leur donner l'existence. 
Je passe maintenant à la seconde question, celle de la trans- 
lation de la propriété entre les mains de la compagnie du 
Grand-Tronc, comme conséquence nécessaire de l’arrangement 
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ou de l'accord qu'elle a fait avec lés autres compagnies. On a 
qualifié cet acte, d'union, de fusion, d'achat, de société, de con- 
trat innommé, d'arrangement quelconque, et de je ne sais quoi 
encore, selon les craintes ou les espérances respectives des 
parties, en vue de l'obtention ou de l’exemption des droits sei- 
gmeuriaux. La Défenderesse qui trouvait très difficile, peut- 
être même dangereux de dire qu’elle n'avait rien acquis dans 
la propriété du chemin de fer du St-Laurent et de l’Atlan- 
tique, et des chemins des autres compagnies qui contractaient 
avec elle, a admis quelle avait, par l'acte en question, acquis 
en quelque sorte un droit dans cette propriété, mais ce ne 
pouvait être qu’accessoirement. Ce droit accessoire de pro- 
priété suppose nécessairement un droit principal de la même 
propriété, existant ailleurs, en d’autres mains. Comment ces 
deux prétendus droits de propriété, accessoire et principal, 

euvent, dans les circonstances, exister actuellement ensemble, 
et distincts l’un de l’autre, en des mains différentes, c'est ce 
qu'il ne m'est pas permis de comprendre. Nous sommes dans 
un tel système, en présence de cette anomalie, que celui qui 
aurait le moins, le droit de propriété seulement accessoire, 
pourrait hypothéquer le tout, même disposer de ce tout, tan- 
dis que celui qui aurait le plus, le droit de propriété princi- 
pale, ne pourrait, non seulement disposer du tout, mais ne 
pourrait pas même l’hypothéquer. En effet, l'on admet que le 
droit de disposer du tout, d’hypothéquer le tout, réside dans 
la compagnie du Grand-Tronc, qui était une compagnie dis- 
tincte des autres compagnies. Et l’on a raison: mais si l'on a 
raison, C’est parce que cette compagnie, cet tre moral tout à 
fait distinct des autres avait, en stipulant à l’acte en question 
l'intention d'acquérir, et a, en effet, ucquis pleinement le droit 
de propriété au tout, principal et accessoire, et que les autres 
compagnies avaient l'intention de l'aliéner et l'ont en effet 
pleinement aliéné au profit du Grand-Trone, partie stipulant 
pour elle-même et non pour les autres. Si ce n'eût été de la 
crainte du paiement des droits seigneuriaux, auquel l'Intimée 
veut se soustraire, l'on peut raisonnablement croire qu'elle 
n'aurait pas hésité d'admettre qu'elle x acquis le droit de pro- 
priété, et qu'elle seule est propriétaire. Elle aurait vu dans 
l'acte en question, comme je le vois moi-même, un acte de ces- 
sion de la propriété, dans lequel l’une des sept parties était 
aliénataire, et les six autres aliénatrices, acte qui était, par 
conséquent, translatif de propriété. L'acquisition ayant été 
faite par une mainmorte, il y avait dans le système seigneu- 
rial ouverture au droit d'indemnité et, de plus, au druit de 
lods et ventes, s'il y avait, de la part de l’acquéreur un prix à 
payer. Ce point ne peut souffrir de discussion; il est admis 
par l'Intimée elle-même dans son factum. 
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Ici se présente la question la plus importante, du moins à 
mes yeux, celle de l'effet que doit avoir l'acte seigneurial de 
1854 La 34e section de cet acte est en ces termes: “Tous 
“ fonds sur lesquels des droits d'indemnité ont été payés à un 
“ seigneur, et qui n'ont pas été vendus ou concédés depuis tel 
“ paiement à des personnes possédunt autrement qu'en main- 
“ morte, sont par le présent déclarés être, et avoir été du jour 
“ de la date de tel paiement, ou de tout autre acte ou contrat 
“ par écrit obligeant tel propriétaire à payer tels droits, dé- 
“ chargés de toutes redevances et charges seigneuriales, et 
“ tenus en franc-alleu roturier, mais sujets au paiement d’une 
“ rente constituée, égale aux cens et rentes légalement dûs sur 
“iceux.” L’Intimée prétend que, sous l'autorité de cette sec- 
tion, elle ne peut être soumise, à raison de son acquisition, à 
aucun droit d’indemnité, ni à aucun droit de lods et ventes, 
vu, surtout, que la Compagnie du St-Laurent et de l'Atlan- 
tique avait déjà payé un droit d’indemnité à l'Appelant sur 
les mêmes fonds sur lesquels il en réclame un autre aujour- 
d'hui L'on s'est, peut-être, trop appesanti sur une considéra- 
tion qui ne peut, ni ne doit exercer aucune influence sur la 
décision de ce tribunal. C’est le caractère odieux qui se rat- 
tachait, dit-on, aux droits seigneuriaux, à un tel point que la 
Législature en a décrété l'abolition. S'il était désirable que la 
tenure seigneuriale fût ainsi abolie, il ne s'ensuit pas que les 
droits acquis doivent être méconnus, et qu'un seigneur doit 
être injustement dépouillé d’une redevance pécuniaire à la- 
quelle les lois qui réglaient cette tenure lui donnaient un droit 
incontestable. Pour qu'il en fût privé, il faudrait que la Lé- 
gislature eût porté à cette fin un décret formel, clair et précis, 
dont la disposition destinée à rétroagir sur le passé, ne pat 
permettre d'entretenir aucun doute sur son mtention de légis- 
later ainsi avec effet rétroactif. Si l'on me présente une telle 
loi, je dois l’exécuter; car ce nest pas à moi à juger la loi, 
lorsqu'elle n'offre qu’un sens, et que ce sens ne pourrait être 
répudié par un juge, si ce n'est en sarrogeant les pouvoirs de 
législateur. Mais si la disposition n'est pas claire et précise, 
si elle est mal rédigée, si elle est ambiguë, si elle est contredite 

d'autres dispositions qui sont conformes à l'esprit et au 
but avoué du décret, tandis que la disposition dont il s'agit 
est contraire à cet esprit et contredit ce but, alors il y a lieu, 
pour le juge, à interpréter la loi; et, dans cette interprétation, 
il ne doit pas perdre de vue que le respect des droits acquis 
est la première règle qu’il doit suivre. 

La 34e section, si elle peut avoir le sens que l'Intimée lui 
donne, est une clause qui devrait recevoir une interprétation 
toute différente de celle que la 38e section nous appelle à 
donner, c'est-à-dire," l'interprétation la plus libérale possible.” 
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Elle devrait, au contraire, recevoir une interprétation bien 
rigoureuse, Car, en rétroagissant, elle enlève des droits acquis, 
sans offrir une compensation au seigneur qu'elle dépouille. A 
ce point de vue,on ne pourrait certainement pas prétendre 
qu'elle porte sur les lods et ventes. Mais, à mon avis, on ne doit 
pas lui donner le sens que l’Intimée s'est efforcée de faire pré- 
valoir, car, dans ce cas, elle serait en opposition avec les autres 
dispositions de l'acte seigneurial ; elle contredirait leur esprit 
et l'intention expressément déclarée du législateur. En la 
regardant, pour ces raisons, comme non avenue, ou comme 
ayant été insérée dans la vue de donner des instructions aux 
commissaires, ainsi qu'on l’a prétendu de la part de l’Appelant, 
sans peut-être qu'elle soit assez claire pour atteindre ce but, 
je pense qne je ne fais que me conformer à ce que la 38e 
section m’ordonne de faire, en donnant à l'acte seigneurial 
“ l'interprétation la plus libérale possible.” 

On a été jusqu'à réclamer pour l’Intimée l’exemption de payer 
des droits seigneuriaux, sur le principe que l’œuvre du Grand- 
Tronc était une œuvre provinciale. Il y a une difficulté à 
accueillir cette proposition, cette difficulté me parait être 
insurmontable ; c'est que la compagnie du Grand-Tronc ne se 
compose que d'individus, et que la Province n'en fait point 
partie. La Province ne partage point dans les profits, si profits 
1l y a. Comme créancière de la compagnie à raison des fonds 
qu'elle a prêtés, elle pourra peut-être partager dans les pertes. 
À ce point de vue l'œuvre pourra devenir une œuvre pro- 
vinciule. 

On a parlé de l'utilité publique, et pour cette raison, on a 
prétendu que l’aliénation dont il s’agit n’était pas productive 
de droits seigneuriaux. Je ne vois rien dans la charte du Grand- 
Tronc, ni dans le fait de l'existence de cette compagnie, qui 
puisse justifier cette prétention. La charte est octroyée à de 
simples particuliers. Ce sont ces simples particuliers qui 
doivent d'un côté avoir le bénéfice des profits, et de l'autre 
subir les pertes. Il ne s'agit pas ici d'un de ces ouvrages 
nationaux, entrepris par la Province uniquement dans un but 
national ou pour la défense du pays. L'espoir que pourraient 
avoir ceux qui ont pris des actions dans l’entreprise, d'en 
retirer de grands profits, peut se réaliser, ou ne pas se réaliser. 
L'événement dans l’un ou l’autre cas, ne changera rien au 
caractère de la compagnie. Si le succès permet à la compagnie 
de rembourser ses emprunts, et de partager ensuite entre ses 
membres des dividendes annuels de dix et vingt par cent sur 
leurs actions, sera-ce la Province qui encaissera ces dividendes, 
sous prétexte que c’est une entreprise d'utilité publique ? C'est 
bien alors que la compagnie lui répondrait: Rien n’est plus 
privé que notre charte ou notre entreprise. Nous ne sommes 
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que quelques centaines de capitalistes, qui avons risqué nos 
fortunes ; laissez-nous jouir en paix de nos profits. On n'est 
donc pas fondé à donner un sens aussi général et un effet aussi 
étendu à ces mots “utilité publique ” que l'actionnuire dans 
toutes ces sortes d'entreprise est prêt à invoquer un jour, et 
qu'il est également prêt à répudier le lendemain, selon que la 
fortune lui a souri, ou ne lui a pas souri. 

Il me semble que cette cause ne devait présenter qu'une 
seule question sérieuse à discuter : c'étuit celle de l'effet rétro- 
actif de l’une des sections de l'acte seigneurial. Si nous n'avions 
pas eu cette question, je ne vois pas sur quel principe on aurait: 
pu prétendre que les corporations dont il s'agit étaient exemptes 

es droits seigneuriaux. Assurément ce n'était pas en vertu du 
droit commun ; ce ne pouvait être, non plus, en vertu de la 
charte de la compagnie qui aliénait, puisque cette charte dit 
expressément que les seigneurs ont droit à l'indemnité ; et je ne 
connais pas d'autre acte de la législature qui accorde cette 
exemption. Au contraire, j'en connais un, passé bien récemment, 
puisque c'est un acte de la dernière session, qui repousse en 
principe cette exemption. C'est le chap. 48, sec. 13. (22 Vic.) 

a disposition est une reconnaissance du droit commun ; elle 
est, de plus, conçue dans des termes si généraux, qu'elle com- 
prend toute espèce de corporations ; elle n’en excepte aucune, 
pas plus le Grand-Tronc que les autres. Elles sont toutes obligées 
de commuer avec les seigneurs de Montréal dans le cours de 
vingt années, si elles ne l'ont pas déjà fuit volontairement. 
Leurs immeubles, y compris ceux possédés par le Grand-Trone 
daus la cité et paroisse de Montréal n'ont donc pas été exemptés 
des droits seigneuriaux. À moins que le Grand-Tronc ne fasse 
apparaître d'une commutation réelle, déjà faite, il sera donc 
obligé d'opérer la commutation dans le cours de vingt années. 
“ Tout immeuble tenu en mainmorte, ou par une corporation, 
dans les parties des dites seigneuries qui se trouvent dans la 
cité et paroisse de Montréal, comme 11 est dit plus haut, et 
dont la tenure n'est pas déjà commuée, sera, porte l'acte en 
question, commué dans le cours des vingt années qui suivront 
la passation du présent acte, etc.” “ Mainmort: ou corporation,” 
dit l'acte. Ces termes, séparés comme ils le sont par la disjonc- 
tive, porteraient à croire que la législature a eu en vue de 
faire disparaître l’un des sujets de contestation qui a été 
quoique sans aucune bonne raison, soulevé dans la présente 
instance. Elle semble dire à l'Intimée : “ Vous prétendez que 
vous n'êtes pas mainmorte, mais vous admettez du moins que 
vous êtes corporation. La distinction que vous faites ne vous 
sera d'aucun secours. “ Mainmorte” ou “corporation,” vous 
deviez des droits seigneuriaux, vous continuerez de les devoir ; 
car la loi vous atteignait et continuera de vous atteindre dans 
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un cas comme dans l’autre.” L'on objecte que la part, ou l’action 
de chaque membre de la compagnie, est déclarée être une part 
ou une action mobilière. C'est bien, mais ce n'est qu'un pri- 
vilége ou une fiction créée dans l'intérêt de chaque individu, 
pour lui faciliter la cession ou l’aliénation de ces actions, et tout 
privilège de la sorte est de droit étroit ; il ne peut pas recevoir 
d'extension d'un cas à un autre. I] n'a pas et ne peut pas avoir 
l'effet de changer la nature des biens que possède la compagnie, 
considérée comme étant par elle-même un être moral, distinct 
de chaque individu qui peut avoir des actions dans l’entreprise. 
Les biens que la compagnie possède, et qui sont, de leur nature, 
immeubles, conservent leur qualité immobilière. Je ne peux 
pas comprendre que, dans notre système légal, l’on puisse dire 
qu'un fonds de terre n'est pas un immeuble. Une telle propo- 
sition est en pleine contradiction avec la clause de l'acte de 
la dernière session de lu législature, que j'ai citée plus haut, 
car cette clause, en présence de la disposition qui déclare 
mobilière l’action que peut avoir chaque individu dans la com- 
pagnie, n'en déclare pas moins que les biens-fonds possédés 
par la compagnie, dans les limites des seigneuries, sont et ne 
seront pas autre chose que des propriétés immobilières. Je 
crois que l'on a encore objecté que les autres compagnies con- 
tractantes, avaient conservé leur droit de propriété. Alors, 
c'est une propriété par indivis, car deux personnes, deux êtres 
ne peuvent être propriétaires du même bien-fonds qu'à ce 
titre. Je réponds, très bien encore; et cela pour le moment. 
. Mais alors, je remarque : ces autres compagnies peuvent donc 
hypothéquer leur part indivise dans le chemin de fer du Grand- 
Tronc ? À cette question, on répond néanmoins dans la néga- 
tive, et la réponse, à mon sens, est tout à fait logique ; et, si 
elle est logique, c'est parce que ces autres compagnies, comme 
telles, n'ont plus aucun droit de propriété, dans ce que possède 
le Grand-Tronc; et si elles n'ont plus de droit de propriété, 
c'est parce qu'il y a eu aliénation de leur part; puisqu'il y a 
aliénation, 11 y a donc un nouveau propriétaire ; et ce nouveau 
propriétaire est le seul propriétaire, c'est le Grand-Tronc. 
MEREDITH, Justice, dissenting : The first and most impor- 
portant question in this case, as I regard it, is as to whether 
the Defendants are gens de muinmorte. Bosquet, in the Dic- 
tionnaire raisonné des domaines, v° amortissement, 
sect. 2, describes gens de mainmorte thus: “ Les gens de 
“ mainmorte .sont tous les corps et communautés tant ecclé- 
“ siastiques que laïques qui sont perpétuels et qui, par une 
“ subrogation de personnes, étant censés toujours les mémes, 
“ne produisent aucune mutation par mort.” And, in Guyot's 
Répertoire, v° gens de muinmorte : “On appelle gens de 
“ mainmorte les sociétés, monastères et communautés, qui ne 
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“ meurent jamais, et qui se renouvellent toujours.” And Hervé, 
in his valuable work, written in the last days of the feudal 
tenure in France, vol. 6, p. 616, says : “ Tout titre en un mot 
“qui transfère l'immeuble à un propriétaire qui ne peut 
* point aliéner, ow qui ne meurt point, donne ouverture au 
“ droit d’indemnité.” The same doctrine is laid down in the 
English books. Blackstone says: “ Alienation in mortmain, 
“an mortud manu, is alienation of lands and tenements to 
“ any corporation sole or aggregate, ecclesiastical or temporal.” 
And, in Comyn’s Digest, v° Capacity, B. 2, it is said : “ And, 
“these statutes (the statutes of mortmain) extend to ever 
“corporation sole or aggregate, ecclesiastical or temporal.” It 
is contended, however, thut there are essential differences 
between a corporation such as the Defendant in the present 
instance and the corporations which are generally spoken of 
by the french authors as gens de mainmorte, and, therefore 
that the rules of law which have been laid down with respect 
to the former ought not to be deemed applicable to the latter. 
It is certainly true that there are considerable differences 
between the incorporated joint stock companies of the pre- 
sent day, and the institutions generally known as corpora- 
tions in former times: but I do not think that these differences 
have any important bearing upon the cause for which a 
seignior is allowed to claim the droit d'indemnité. 

The learned counsel for the Railway Company, has placed 
before us a long and valuable list of authorities for the pur- 
pose of establishing that the mortmain establishments of. 
former times could not alienate their real estate, at least not 
without obtaining authority to do so; and that they in reality 
were not owners of such real estate. But even according to 
these authorities it appears that many lay coporations such 
as guilds of merchants and traders, were deemed gens de 
mainmorte, and as such liable to pay the droit d’indemnité 
although they were really the proprietors of the lands which 
they held ; and it does not appear that these lay corporations 
were subject to very onerous formalities in the alienation of 
their lands. (1) Many of the municipal corporations of the 
present time have the power of alienating their real estate 
without the observance of any special formalities, and yet I 
am not aware that any doubt has ever been entertained as to 
these corporations being gens de mainmorte. Upon the 
whole, I do not think that the differences which exist between 
the corporations of former times, and the corporation now 
before the court, are such as to prevent the latter from being 
subject to the payment of the droit d'indemnité in the same 


(1) Nouveau Denisart, vol. 1, p. 417, v® Aliénation, n° 3. 
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way as the older corporations were subject to the payment of 
the same seigniorial right. 

The next question to be considered in this case is as to 
whether the amalgamation agreement of the 12th of April, 
1853, caused an alienation or change in the ownership of the 
real estate which, before that agreement, belonged to the 
Saint Lawrence and Atlantic Railway Company; and if so, 
whether the alienation which so took place ought to be deem- 
ed, in whole or in part, equivalent to a contract of sale so as 
to be productive of, lods et ventes. In order to decide these 
points we must consider the provisions of the statute under 
which the amalgamation agreement was entered into, and also 
the conditions upon which it was made. By the 2d section 
of the 16th Vict., cap. 39, authorising the union of companies 
on the Grand Trunk line, it was in effect provided that it 
should be lawful for the directors of any one of the compa- 
nies mentioned in that act, to agree with the directors of any 
other of the said companies, that the companies respectively 
represented by them should be united as one company, and, 
by such agreement, to fix the terms upon which such union 
should take place, and the rights which the shareholders of 
each company should possess after such union or purchase. 

The third section provided for the ratification of any such 
agreement by the shareholders; and the fourth section de- 
clares “that from and after the time when any such ratified 
“ agreement for the union of two or more companies shall 
“ take effect, the companies intended to be united shall become 
“one company and one corporation by the corporate name 
“ assigned to it in such agreement, and shall be invested with 
“ and have all the rights and property and be responsible for 
“ all the liabilities of the respective companies, parties to such 
“ agreement.” And the 8th section enacts “that in the case 
“ of any such union as aforesaid, the capital of the company 
“ formed thereby, shall be equal to be combined capitals of 
“ the companies united, &c. Under the authority given by 
the above statute it was covenanted by the amalgamation 
agreement before us, that the St. Lawrence and Atlantic 
Railway Company, and four other railway companies, should 
“ be united with and incorporated into the Grand Trunk 
“ Railway, and should together form one company to be call- 
“ed The Grand Trunk Railway Company of Canada”; and 
the third clause of the amalgamation agreement provides that: 
“The capital of the united company shall consist of the 
“aggregate amount of the respective capitals which the 
“ several companies forming such union may have raised, 
“ or have been entitled to raise, under the authority of the 
“ several acts of Parliament relating to such companies res- 
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“ pectively, together with such increase of such aggregate 
“ eapital as may from time to time be made under the provi- 
“ sions of the Railway clauses consolidation act.” The amal- 
gamation agreement then appropriates certain shares of the 
united company to the shareholders of each of the corpora- 
tions, parties to that agreement, and, in addition to this, by 
the 5th section, provides that the united company should take 
upon itself, as part of the liabilities of the united company, 
the payment of the sum of £75,000, being the estimated 
amount due to the shareholders of the St. Lawrence and 
Atlantic Company with which sum the said arrears should 
be fully discharged. This brief reference to the more 
important clauses of the statute authorizing the union of 
companies on the Grand Trunk line, and the amalgamation 
agreement suffices to show the nature of that agreement; 
and also to establish that that agreement caused a change in 
the ownership of the property of the St. Lawrence and 
Atlantic Railway Company. Before the passing of the 
amalgamation agreement the real property described in 
Plaintiff's declaration belonged to the corporation called the 
St. Lawrence and Atlantic Railway Company, as the 
owners of it; after the ratification of that agreement, and 
under and by virtue of it, the same property belonged to 
another and different corporation, namely, The Grand Trunk 
Railway Company of Canada: and under these circumstances 
it appears to me sufficiently plain that an alienation, or 
change of ownership in relation to the property in question, 
was caused by the amalgamation agreement. For these rea- 
sons, I am of opinion that the carrying out of the amalgam- 
ation agreement caused a droit dindemnité to accrue in favor 
of Plaintiff. | 

As to the question of lods et ventes, I think that the amal- 
gamation agreement, according to the principles of our law, 
must be deemed a copartnership, to the extent that the 
several corporations, parties to it, for their common benefit, 
united their respective capitals, in consideration of an appro- 
priation to the shareholders of each corporation of a propor- 
tionate number of the shares of the aggregate capital of the 
united company, but as regards the £75,000 to be paid to the 
shareholders of the St. Lawrence and Atlantic Company, I do 
not think that the amalgamation agreement can be regarded 
as a contract of copartnership. It appears that, for a part of 
the property transferred by the St. Lawrence and Atlantic 
Company, the shareholders in that company received, as 
already mentioned, shares in the united company, but, for a 
further part of the property transferred by the St. Lawrence 
and Atlantic Company, the united company agreed to pay 
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£75,000 ; and to the extent of this sum, I think the amalgam- 
ation agreement is equivalent to a deed of sale. 

Judgment : The Court, considering that, in that part of 
the judgment of the court below which reject the claim of 
Appellant for the sum of £1307 5 94, as the right of indem- 
nity (droit d'indemnité) due to Appellant, as alleged, by Res- 
pondent on their acquisition of that portion of the St. Law- 
rence and Atlantic Railroud lying within the seigniory of St. 
François le Neuf, there is no error, doth, in so far us regards 
the said part of said judgment, rejecting the claim for £1307 5 
9}, confirm said judgment, of the Superior Court rendered at 
Montreal, in this cause, on the 24d. day of November, 1857. 
(The Chief Justice and Mr. Justice Meredith dissenting from 
the foregoing part of the judgment.) | 

And, considering that the deed of agreement bearing date 
the 12th day of April, 1853, is, in effect, a conveyance, acte 
translatif de propriété, and did cause an alienation or change 
in the ownership of the said estate, situated in the selgniory 
of St. Francois le Neuf, belonging to Appellant ; inasmuch as, 
before and at the time of the making of the said agreement said 
real estate belonged exclusively to the said St. Lawrence and 
Atlantic Railroad Company, whereas, after the making and 
carrying into effect of said agreement, and under and by 
virtue thereof the said real estate became the property of 
another and different coporation, namely : The Grand Trunk 
Railway Company of Canada. 

Considering also that said agreement cannot be deemed 
equivalent to a sale, équipollent à vente, in so far as regards 
the shares in the Grand Trunk Railway Company of Canada, 
to which the shareholders in the St. Lawrence and Atlantic 
Railway Company became entitled under and by virtue of the 
said agreement, inasmuch as the said shares were received by 
the shareholders in exchange for their shares on the said St. 
Lawrence and Atlantic Railway Company. 

Considering also, that said agreement cannot be deemed a 
contract equivalent to a sale, in so far as regards the liabili- 
ties of the said St. Lawrence and Atlantic Railway Company 
assumed by the Grand Trunk Railway Company of 
Canada, as mentioned in the said agreement; inasmuch as 
said liabilities are to be considered as so much that had to be 
deducted from the value of the assets transferred as capital 
by the said St. Lawrence and Atlantic Railway Company to 
the Grand Trunk Railway Company of Canada; and, 
inasmuch as the assuming of the said liabilities by the said 
Grand Trunk Railway Company of Canada was, under the 
fourth section of the statute, sixteenth Victoria, cap. the 
thirty-ninth, a necessury consequence of the union of the said 
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two companies, parties to the said agreement ; and which 
said union of the said companies is not considered us a sule 
in the said statute : 

Considering, however, that in so far as regards the sum of 
£75,000, mentioned in the said agreement, said agreement is 
a contract equivalent to a sale, acte équipollent à vente, inas- 
much as the parties to the said agreement by agreeing that the 
said sum of £75,000, should be puid for the exclusive hénefit of 
the St. Lawrence and Atlantic Railway Company, in effect 
admitted that the property transferred by the said St. Law- 
rence and Atlantic Railway Company exceeded in value to 
that extent, the shares in the said Grand Trunk Railway 
Company of Canada to which the shareholders in the said 
St. Lawrence and Atlantic Railway Company became entitled 
by virtue of the said agreement : 

Considering also that Defendants are not exempted from 
the obligation to pay lods et ventes in relation to said contract, 
inasmuch as the Grand Trunk Railway Company of Canada 
is merely a private corporation, and is not a public body 
acting for the state and therefore not entitled to the privi- 
leges incident to contracts entered into by the state for 
purposes of public utility : 

Considering, therefore, that there is error in the judgment 
of the court below, in so far as it wholly rejects the claim of 
Appellant for lods et ventes; doth reverse the judgment of the 
court, below, in so fur as it rejects the claim of Appellant for 
lods et ventes, and proceeding to render such judgment as the 
court below ought to have rendered in the premises, doth 
order that two experts be named in the court below in this 
cause by the parties, in due course of law, and according to 
the course and practice of the court, and, in default of such 
nomination by the parties, that the said experts be named by 
the court, or by a judge thereof in vacation, and that a third 
expert be named by the said court, or by a judge thereof in 
vacation, and that the said experts do, in due course of law, 
ascertain and report to the said Superior Court, at Montreal, 
firstly : What was, at the date of the said agrecement, namely, 
the 12th April, 1853, the value of the whole of the property, 
moveable and immoveable, which under and by virtue of the 
said agreement, was transferred by the St. Lawrence and 
Atlantic Railway Company to the said Grand Trunk Railway 
Company of Canada ; secondly : What was at the same date 
the value of the immoveable property transferred under and 
by virtue of the said agrement ; thirdly : What was, at the 
same date, the value of the immoveable property transferred 
under and by virtue of the said agreement. And the said 
experts sre hereby directed to include in their estimate of 
the said immoveable property, the buildings, fences, rails and 
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other improvements made thereon, or permanently attached 
thereto, at the date of the said agreement. And in case said 
experts entertain any doubt as to whether any thing ought to 
be moveable or immoveable, the said experts will make a 
special report to the court setting forth the value of the 
things in relation to which such doubts may be entertained 
by them ; fourthly : What part of the sum of money reported 
as the value of the whole of the property moveable and im- 
moveable transferred by the said St. Lawrence and Atlantic 
Railway Company to the Grand Trunk Railway Company 
of Canada, ought to be considered as the value of the said real 
estate situate in the said seigniory of St. François le Neuf, in 
which estimate of the said last mentioned real estate, the said 
experts are hereby directed to include the value of the 
buildings, fences, rails and other improvements made thereon, 
or permanently attached thereto: with power to the said 
experts, in addition to the evidence already adduced in this 
cause, to receive such further evidence as the parties may 
legally place before them. The said experts and any witnesses 
examined before them to the previously sworn in due course of 
law. The said experts to be also subject to any further orders 
and directions that may be given them by the court below for 
the purpose of carrying into effect the present judgment ; in 
relation to which last mentioned orders and directions it shall 
be the duty of the said experts to make a special report, 
(Hon. judges Aylwin and A. LaFontaine dissenting from the 
opinion of the majority as far as regards the awarding of lods 
et ventes.) (10 D. T. B. C., p. 47). 

CHERRIER, DORION et Dorion, pour l’Appelant. 

BARNARD, Conseil. 

CaRTIER et BERTHELOT, pour les Intimés. 

LORANGER, T. J. J., Conseil. 
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EXPROPRIATION.—ARBITRAGS.—PREUVE.—ACQUIESCEMENT. 
Privy CounciL, 4th and 5th February, 1858. 


PRESENT: The Right Hon. The Lord Justice Knight Bruce, 
the Right Hon. T. Pemberton Leigh, the Lord Chief Baron 
of the ‘Exchequer (the Right Hon. Sir Frederick Pollock), 
and the Right Hon. the Lord Justice Turner. 


JEAN Louis BEAUDRY, Appellant, and THE Mayor, ALDERMEN 
AND CITIZENS OF THE CITY OF MoNTREAL, Respondents. 


By the Canadian Act, 14th and 15th Vist., c. 128, sec. 66, the Corpora- 
tion of Montreal are authorized to purchase and acquire, or to take 
lands for the purpose of public improvements in that City, the value 
whereof, if disputed, is by section 68, to be ascertained at a session held 
by the Justices of the Peace and determined by a jury specially sum- 
moned for that purpose. 

Held (reversing the judgment of the Court of Queen’s Bench for 
Lower Canada), that the jury were not of themselves qualified to assess 
the value, without evidence of experts, and that a party claiming com- 
pensation for land taken by the corporation -was entitled to produce 
witnesses as to the value: there being no express words in the Act, 
or necessary implication, to take away the right to have witnesses 
sworn and examined, and that the Justices of the Peace were wrong in 
refusing to take such evidence. 

Heid further, that the justices being under the Act competent to 
Swear a jury were competent to swear witnesses on the claimant’s 

alf. 

In order to constitute acquiescence, or waiver, it must be shown, 
that the party said or did something to give the court a jurisdiction it 
did not Possess. Mere respectful acquiescence, or submission to the 
ruling of a court, will not amount to a waiver of a right to complain of 
an illegal decision. 


This appeal was brought from a judgment of the Court of 
Queen’s Bench for Lower Canada, which confirmed a previous 
judgment of the Superior Court for Lower Canada, in a peti- 
tory action brought by the Appellant, the owner of a small 
piece of land which had been taken possession of by the Res- 
pondents, the corporation of the city of Montreal, under the 
powers of the Canadian Act, 14th and 15th Vict., c 128, 
which authorized them to purchase and acquire, or to take 
land, or real property, of any description within that city, 
as might be deemed necessary, for opening new streets, etc. 
for the purpose of public improvements in the city of Mon- 
treal. 

The act in question, the 14th and 15th Vact., c. 128, en- 
titled “ An act to amend and consolidate the provisions of the 
Ordinance to incorporate the city and town of Montreal, 
and of a certain Ordinance and certain acts amending the 
same, and to vest certain other powers in the corporation of the 
said city of Montreal,” section 66, enacted, “That the said coun- 
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cil (of the city of Montreal) shall have full power and autho- 
rity, notwithstanding any law to the contrary, to purchase 
and acquire, or take and enter into, after paying, tendering, 
or depositing the value thereof, to be ascertained as herein- 
after provided, such land, ground, or real property of 
any description within the said city, as may by them 
be deemed necessary, for opening new streets, squares, 
market places, or other public highways or places, or for con- 
tinuing, enlarging, or otherwise improving those streets, 
squares, market places or other public highways or places, 
now made and the neighbourhood thereof, or as a site for any 
public building to be erected by the said council, and to pay 
to, or for the use of the proprictor or proprietors of such 
ground or real property, and out of any funds of the said City, 
now in, or which shall hereafter come into their hands, such 
sum or sums of money, as may be agreed upon as the value of 
such ground or other property, by the party proprietor thereof, 
and the said council respectively, or ascertained in the 
manner hereinafter mentioned, in case they shall not so 
ee upon the same.” Section 68, enacted, “ That in all cases 
where the said council, and the persons seized or possessed of, 
or interested in the said pieces or parcels of ground, or other 
real property, or any of them, or any part thereof, shall be 
absent, or shall not be known, or shall not, by voluntary 
agreement, settle and determine the price and prices, compenss- 
tion and compensations, to be paid for the said premises, or any 
part thereof, such price and prices, compensation and compen- 
sations, shall be ascertained, fixed and determined in 
manner following, (that is to say) : The Justices of the Peace, 
resident within the said city and town of Montreal, ina 
special session to be for that purpose holden, upon a petition 
- to them uddressed, and upon proof that notice in writing was 
given one month previously to the party seized, possessed of, 
or interested.in such prices or parcels of ground or real pro- 
perty, or his, or her, or their tutor, curator, administrator, at- 
torney, agent, or curator ud hoc, or in the event of the said 
party being absent from the district of Montreal, and there 
eing no curator administrator, attorney, agent or curator ad 
hoc to the said party, then upon proof that public notice was 
iven and published at least twice a week for two months 
in at least one. newspaper published in the english, and 
one newspaper published in the french language in the 
said City, of the intention of the said council to present such 
petition to the said Justices of the Peace, for the purpose of 
taking possession of, entering into and appropriating to the 
use of the said corporation, such pieces or parcels o greund 
or other real property, shall summon a jury of twelve 
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disinterested persons taken from among the persons resident 
within the said city, qualified to be special jurors, or jurors 
in civil cases; and the said jury shall determine upon 
their oaths, the amount of the price or compensation which 
they shall deem reasonable to be paid by the said corpora- 
tion, for such pieces or parcels of ground or real property as 
aforesaid : Provided always, that any determination, as afore- 
said, in which any nine of the jurors shall agree, shall, 
for the purposes of this act, have the same effect as if all the 
jurors had agreed therein ; and provided further, the said 
jurors shall not, as herefore, be taken irregularly from the 
list of persons qualified to be such jurors in civil cases, 
but a sufficient list of jurors shall be made out in ro- 
tation, in the order in which the names may stand on the 
said general list of persons residing in the said city of Mon- 
treal, qualified to be such jurors in civil cases, beginnin 

therein from when the names have been last taken for a tria 
by jury ; and the jury or panel of jurors to determine the 
price or compensation of the land, or other fact in which the 
said corporation is interested, shall be selected or struck 
from the said list of jurors so made or taken from the said 
general list as aforesaid in the same way that lists of special 
jurors or jurors in civil cases are now or may hereafter be 
selected or struck for the trial of any issue between indivi- 
duals in civil cases ; and juries empanelled to determine as 
aforesaid the price or compensation to be paid for real 
estate required by the corporation, are hereby required not 
to award, in the manner heretofore done, the actual and 
abstract value of the property taken or to be taken by the 
said corporation, but on the contrary to determine and award 
what may be the damage to, or deterioration in value (if any) 
of the residue of the property, by the separation from it of 
part required by the said corporation and the application of 
the said part to the purposes or iinprovement for which the 
same is so required ; and when no damage may be occasioned 
to the residue of the said property by the said separation 
from it of the part required as aforesaid, or when on the con- 
trary the said residue of property is increased in value by 
the improvement, then that the said jury do not award 
any price or compensation for the part so required, taken or 
to be taken by the said corporation as aforesaid.” Section 69, 
enacted, “ That on payment of the price or prices, compensa- 
tion or compensations, to be fixed and determined as aforesaid, 
or in case of refusal or neglect to accept the same, or in case 
it should be doubtful to what person or party the same shall 
of right belong, on the deposit thereof in the hands of the 
prothonotary of the Superior Court sitting for the district of 
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Montreal for the use of the person or persons or party en- 
titled to the same, the right of property, title and interest in 
and to such pieccs or parcels of ground or other reul property 
respectively for which such price or prices compensation or 
compensations, shall be payable, shall be divested out of the 
person or persons or purty seised and possessed thereof, or en- 
titled to the same, and shall become and be vested in the 
corporation of the mayor, aldermen and citizens of the city 
of Montreal ; and the council of the said city may, after 
fifteen days’ notice in that behalf to the proprietor, possessor 
or occupant of the piece or parcel of land to which such 
award shall relate, enter upon, take possession of and use 
such pieces or parcels of land for any of the purposes autho- 
rized by this act ; any law, statute or usage to the contrary not- 
withstanding.” Section, 74, enacted, “ That in all cases where 
the proprietors of the majority of the real estate in any 
street, square, or section of the city, that is to say, the proprie- 
tors of the larger part in value of the said real estate may apply 
to the said council for any specific local improvement in or to 
the said street, square, or section, other than the repairing of 
the streets thereof it shall be competent for the said council to 
allow the same ; and for the purpose of defraying and covering 
the cost of the said specific improvement or any part thereof, 
which the said council may determine to be borne by the parties 
interested in the same, the said council is hereby empowered to 
impose and levy hy by-law a special rate, tax or assessment on 
all real estate in the said street, square or section of the city 
benefitted or to be benefitted by the said improvement, 
according to the assessed value thereof, sufficient to cover the 
expense of the said improvement, in whole or in part, as the 
said council may decide, which said rate, tax or assessment, it 
shall also be in the power of the said council, if the said coun- 
cil see fit to regulate and apply to and upon such real estate 
to be rated, taxed or assessed, and according and in proportion 
to the amount of benefit which will be conferred thereon by 
the said improvement.” 

The Appellant, in January, 1855, commenced an action 
against the Respondents, in the Superior Court sitting for 
Montreal, to recover the land of which the Respondents had 
dispossessed him, under the provisions of the above act. The 
declaration stated that the Appellant had become possessed 
of and well entitled to two plots of land in the city of Mon- 
trea, which had been united into one lot of the following 
dimensions, viz., 32} feet in width, and 78 feet 3 inches, french 
measure. in length, bounded in front by St. Paul street, in 
rear by the representatives of Jumes Dunlop, that is to say, 
by John Gordon McKenzie, on one side by St. Joseph street, 
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and, on the other, partly by the representatives of Busby, and 
partly by the representatives of Dunlop; that whilst the 
Appellant was proprietor in possession of the land, to the 
knowledge of the Respondents, they, on the 18th of Decem- 
ber then last past, against the Appellant’s will, seized and 
took possession, by an act of trespass, of a part of the Appel- 
lant’s lands, to wit,a part adjoining laterally St. Joseph street, 
measuring 9 feet in width, by all the length of the land ; that 
upon the strip of land whereof the Respondents had thus 
seized and possessed themselves, there was a stone wall 
incomplete, which the Appellant had caused to be constructed, 
of the value of £100; that after the Respondents seized upon 
the strip of land they constructed a footpath, and had refused 
to restore the land to the Appellant, who was unable to con- 
tinue the building he had commenced to erect upon it, to the 
damage of £1000, and the Appellant concluded that he might 
be declared proprietor of the strip of land which the Respon- 
dents had seized, and that the Respondents might be con- 
demned to restore it to him, and to pay him, as damages and 
for the issues and profits of the land, the sum of £1000. 

The Respondents pleaded, that by virtue of different Ordi- 
nances and provincial Acts, and particularly of the act, 14th 
and 15th Viet., c. 128, they had authority to acquire land in 
the manner stated in the act and set forth in the plea; that 
pursuant to that act, they had determined to enlarge 
St. Joseph street, on the west side, according to a plan sub. 
mitted, by increasing it 36 feet in breadth; that they had 
instructed their advocate, Pelletier, to adopt the requisite 
proceedings to acquire such portions of the land as were ne- 
cessary for the enlargement of the street, according to the 
formalities prescribed by the above quoted law ; that amongst 
the lands situate on the west side of St. Joseph street, was 
that of the Appellant, of which it was necessary to acquire a 
slip of 65 feet 9 inches in length along the line of St. Joseph 
street, and 8 feet 9 inches along the Fine of St. Paul street ; 
that the Respondents had given the Appellant notice pur- 
suant to the act requiring the land for public purposes, and 
that after the time fixed by the notice they had presented to 
the Justices of the Peace for the district of the city of Mon- 
treal, in sessions, a requisition calling upon. them to summon 
a jury, duly qualified to assess the amount of compensation 
to be paid to the Appellant for the land required; that the 
cumpensation was duly assessed in the presence of the attor- 
neys of the Appellant, at £650; that the Respondents duly 
tendered that amount to the Appellant, and on his refusing to 
accept it they deposited it in the hands of the officer of the 
Superior Court sitting for the district of Montreal, and that 
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thereupon the Respondents took possession of the land in 
question, and appropriated it to the enlargement of the street, 
and therefore the Respondents claimed to be maintained in 
possession, and to have the action dismissed with costs. 

The Appellant replied, denying that the Respondents 
becaine possessed of the land by means of the expropriation 
thereof alleged in the plea, and further insisted that the 
notice given to him by the Respondents’ advocate was not such 
as the law required, and that such notice was illegal ; that 
the Appellant, on receipt of the notice, made known, to the 
Respondents the nullity of it; that when the Respondents 
presented their petition to the Justices of the Peace, the 
Appellant protested against the want of a sufficient notice, 
and excepted to the proceedings, but the justices dismissed 
his exceptions, and that in the absence of x proper notice the 
Justices’ proceedings were illegal ; that the Respondents had 
not shown in their petition to the justices that the improve- 
ments were duly demanded by the proprietors of land in the 
locality ; that the verdict of the jury was null because not 
preceded by the requisite formalities, and because the jury 
did not render a verdict according to law ; that the Respon- 
dents should have tendered the amount of the verdict at once, 
and not have delayed doing so for more than four months, 
and that the tender was then insufficient, as interest should 
have been added to the capital amount ; that the land claimed 
by the Appellant in the action was not only the portion of 
land required by the Respondents in their demand for expro- 
priation, but also a small strip of ground which the Appellant 
had purchased, and which the Respondents had taken posses- 
sion of and unjustly detained from the Appellant. 

The Respondents answered the Appellant’s replication, 
first, by a general denial of all the allegations contained in it, 
and secondly, by a general assertion of the truth of their 
plea. 

Witnesses were examined, and from the evidence produced 
on the part of the Appellant and Respondents respectively, 
the following facts were established : That on the Ist of May, 
1854, the Appellant duly acquired from the sheriff of Afon- 
treal, a piece of land, situate in the City of Montreal, contain- 
ing 323 feet in front, by 744 feet in depth, french measure, 
bounded in front by St. Paul street, and in rear by James 
Dunlop, on one side by St. Joseph street, and on the other by 
the representatives of Busby, and partiy by the representa- 
tives of Dunlop, with the ruins of a building thereon, and 
with the right of mitoyenneté in the stone wall erected upon 
the rear of this ground ; on which day Pelletier, as the advo- 
cate and attorney ud lites of the Respondents, gave in that 
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quality a written notice to the Appellant, informing him 
that the Respondents, availing themselves of the Act 14th 
and 15th Vict., c. 128, intended to acquire from him, for the 
purpose of enlarging St. Joseph street, a strip of his land of. 
the following dimensions, 8 feet 8 inches in width upon the 
front of the lot of land in St. Puul street, 9 feet in width upon 
the rear of the lot, and 75 feet 9 inches in length, the whole 
english measure. And it was declared in the notice, that such 
improvement had been demanded from the council of the 
city on the 23rd of August, 1852, by a majority of the pro- 
prietors of St. Joseph street, and that in order to obtain it the 
Respondents would present a petition on the 5th of June 
1854, to the Justices of the Peace assembled in session to 
summon a jury to determine the value of the strip of land. It 
appeared from a resolution of the council, that Pelletier had 
been appointed on the 5th of February, 1855, attorney and 
counsel of the corporation, with authority to appear in all 
cases wherein the corporation might be interested, but no 
special authority to Pelletier to give the notice to the Ap- 
pellant was proved. The Appellant, on the 13th of May, 1854, 
by deed passed before notaries, informed the Respondents 
that he did not intend to be dispossessed upon the notice 
given him by Pelletier, in his quality of advocate of the Res- 
pondents ; that he considered that the notice was null in law, 
inasmuch as Pelletier had no power to give it, and none of 
the formalities required by law had been complied with. Not- 
withstanding this protest, the Respondents, on the 3rd of 
June, 1854, presented a petition to the Justices of the Peace, 
assembled in session at Montreal, declaring that on the 
demand of certain interested parties; conformably to the 74th 
section of the act, they wished to acquire the before-men- 
tioned strip of land, and concluding that a jury might be 
summoned snd sworn to value the same ; and in support of 
their petition, they produced the notice given to the Appel- 
lant by Pelletier. On the same day the Appellant appeared 
before the Justices of the Peace, and produced a declinatory 
exception by which he alleged that the Justice of the Peace 
could not take cognizance of the petition of the Respondents, 
in as much as the Respondents had not given him the months’ 
notice, required by the 68th section of the act, of their inten- 
tion to present a petition to dispossess him, and because the 
Court of Sessions had no proof that the improvement had 
been demanded by a majority of the proprietors of the street 
or section of the city to be benefitted ; that the Respondents : 
had not made any offer to the Appellant to acquire by consent 
his land ; and that none of the conditions required by law for 
the purpose of an expropriation had been observed, and the 


144 RAPPORTS JUDICIAIRES REVISÉS 


same reasons, together with others, were pleaded by a peremp- 
tory exception or plea. The Justices of the Peace were of 
opinion, that the notice ‘of a month which had been given to 
him by Pelletier was legal, and that all the formalities had 
en observed ; and, in consequence, they dismissed the A ppel- 
lant’s exceptions, and thereupon summoned a jury to deter- 
mine the value of the land. The jury was chosen under pro- 
test on the part of the Appellant, who also desired to produce 
witnesses before the jury, to establish certain facts relative to 
the value of the property, and to establish his dainage in con- 
sequence of the intended expropriation; but the court de- 
clared, that they had no power to administer an oath to such 
witnesses, and that the jury would not hear witnesses, as 
they are satisfied. A verdict was returned by nine of the 
jurors appraising the land at £650. The proceedings were 
removed by certiorari, by the Appellant, into the Su- 
perior Court, by whom the writ of certiorari was quashed. It 
further appeared from the evidence, that the Appellant, in 
October, 1854, acquired from one of the representatives of 
Dunlop named McKenzie, a strip of land adjoining that before 
described, by means of which acquisition the land originally 
purchased by the Appellant from the sheriff was enlarged to 
the following dimensions, viz., 32} feet in width, by 78 feet 3 
inches in length, french measurement, and as the Respondents 
did not tender the amount of the verdict, the Appellant, in 
October, laid the foundations of a building extending over 
both parcels of land. The Respondents, however, on the 31st 
of October, 1854, tendered to the Appellant the sum of £650, 
and on his refusal to accept it they deposited the amount in 
the office of the Superior Court, and on the 14th of December, 
1854, began to appropriate the strip of land claimed by their 
notice of expropriation by making thereon a foot-path which 
they completed on the 19th of the same month. when they 
took possession not only of that strip of land, but also of a 
strip in addition, 19 inches in length by 9 feet in width, part 
of that purchased by the Appellant in October, 1854, from 
McKenzie, and upon which the foundations had been laid. 

The Superior Court (M. Justice Afondelet dissenting) deli- 
vered judgment on the 19th of April, 1855, in favor of the 
Respondents, declaring that they had acquired the land 
claimed by means of the expropriation, and dismissed the 
Appellant's action with cost. 

The Appellant appealed against this judgment, to the Court 
of Queen’s Bench for Lower | Canada, Lrelyin upon the fol- 
lowing grounds :-—First, that the judgment should have been 
rendered in his favour and against the Respondents. Second, 
that all the allegations contained in the declaration were well 





DE LA PROVINCE DE QUÉBEC. 145 


founded, both in fact and in law, and that all the fucts alleged 
by the Appellant in his action had been legally proved. Third, 
that all the allegations in the exception and defence of the 
Respondents were unfounded in law and in fact, and that the 
Respondents had not proved the facts alleged in their excep- 
tion. Fourth, that the judgment had been rendered contrary to 
law and justice, and the facts proved in the cause. And fifth, 
that thé Appellant had established that he was the owner of 
the realty in question, and that the Respondents had ille- 
gally possessed themselves of it, and that they had not justified 
the taking possession. 

The Court, consisting of the Chief Justice, Sir L. H. La- 
Fontaine, and the Puisné Judges Aylwin, Duval and Caron, 
were divided in opinion. Mr. Justice Aylwin was of opinion, 
that the court ought to enter into an examination of the ques- 
tion of the validity or invalidity of the proceedings before the 
Justices of the Peace, but the other Judges were of a contrary 
opinion. The material part of the judgment pronounced by the 
Chief Justice on the 2nd of July, 1856, was as follows: “ We 
think that these proceedings, even if they were supposed to be 
irregular or defective, are exempt from any criticism on our 
part, for the law has not given jurisdiction to this court to 
examine them. If notwithstanding the silence of the act of 
1851, on the subject, the proceedings of the Justices of the 
Peace were subject to the revision of another tribunal, it 
appears to me that a proceeding by certiorurr was the only 
remedy open to Beaudry, and that was, in fact, the one which 
he adopted on the occasion, prior to the Respondent's taking 
possession of the land. Mention of this fact is made in the 
procès-verbal of the proceedings of the Justices of the Peace, 
in their special session of the 6th of June, 1854, as well as in 
the exhibit n° 16 of the Respondents. This proceeding by 
cerliorari was instituted before the Superior Court, the’ only : 
tribunal before which it could have been brought. In fact, 
besides the following general provisions of the Judicature Act 
of 1849, c. 28, sec. 7, “ That, excepting the Court of Queen's 
Bench, all courts and magistrates, and all other persons, and 
bodies politic and corporate, within Lower Canadu, shall be 
subject to the superintending and reforming power, order and 
control of the said Superior Court and cf the judges thereof, 
etc.” —another act, of the same year,c. 41, which has special 
reference to prerogative writs, expressly enacts, sec. 16,— 
“ That all writs of certvoruri shall issue out of the Superior 
Court.” It appears that the judgment of the Superior Court 
was adverse to the pretentions of the Appellant, Beaudry. 
Froin that judgment there is no appeal. The proceedings 
before the Justices of the Peace, and the verdict of the jury, 
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are, therefore, excluded from our examination. They are 
beyond our jurisdiction. Moreover, by means of the certioruri 
the Superior Court had before it the record of the 
proceedings of the Justices of the Peace, and could, therefore, 
decide upon a knowledge of the facts, en connaissance cle 
cause. Its decision upon the certiorari has now, to all intents 
and purposes, the effect of a final judgment, chose jugée, ret 
judicata. The case is not the same with this court. 'We sit 
here as a Court of Appeal from certain judgments rendered by 
the Superior Court ; and which the law allows to be 
appealed from, within a specified delay. It must be remarked, 
that there has been no appeal from the judgment rendered 
by the Superior Court, on the certiorari of Beaudry, even 
supposing for a moment that an appeal would lie from that 
judgment. We have not before us the record of the 
proceedings had before the Justices of the Peace, and we have 
no means of causing that record to be brought before us. All 
we can find in the record of the present case, are only 
copies of certain proceedings, which took place before 
another tribunal ; which copies have been produced by the 
_ parties to the proceedings before us, either in support of, or 
opposition to, Beuudry's petitory action (according to 
whichever interpretation they are susceptible of), only as 
matter of proof, and not as matter subject to revision, as being 
the judgment of a Court of Justice, to be reversed or affirmed, 
on the appeal instituted before us. It is not, therefore, under 
this latter character that we are called upon to regard them. 
Among the number of these copies is to be found the verdict 
of the jury. This copy being duly certified, the Respondents 
have authentic evidence, that the indemnity to be paid to 
Beaudry was fixed, according to law, by a jury, at the sum 
of £650, and that the verdict of the jury is in full force, and 
‘has become inassailable having acquired the force of x final 
judgment, chose jugée. That is sufficient to justify the deposit 
mate by the corporation of the said sum of money, and their 
taking possession of the land. It must not he inferred from 
what I have just said, that if we were called upon to decide 
upon the validity or invalidity of the proceedings before the 
Justices of the Peace, that I would concur in the opinion of 
my learned colleague, on the different points in his explans- 
tions. First. The objection drawn from the fact, that the no- 
tice of one month, dated the Ist of May, 1854, was given, not 
by the mayor and clerk of the city council, but merely by 
Pelletier, as “ advocate and attorney of the corporation of 
the city of Montreul,” does not appear to me to be tenable. 
That notice being the commencement of a judicial proceeding, 
namely, of à compulsory expropriation, Pelletier did not re- 
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quire, under our laws, to have a special power of attorney to 
give it. His commission (sa qualité), as advocate and attor- 
ney, was sufficient to cause him to be considered, prima facie 
as duly authorized by the corporation to act in its name, 80 
long as he was not disavowed by that body. According to our 


laws, Beaudry had no right to call his authority in question. 


The statute of 1851 does not exact that the notice of one 
month should be signed by the mayor, or by any other person 
in particular : it might, therefore, have been signed by “ the ad- 
vocate and attorney of the Corporation,” subject, nevertheless, 
to his responsibility for damage towards Beaudry, if it after- 
wards occurred that he was rightly disavowed by the corpora- 
tion. Even supposing a written power of attorney was neces- 
sary, that which had been given to Pelletier, by the resolution 
of the city council, on the 11th of June, 1851, authorizing him 
“ to appear in all cases in which the corporation was interes- 
ted,” and which Beaudry admitted to be in force during the 
whole of the year 1854, ought to be sufficient to have au- 
thorized him to give the notice in question. But there exists 
other reasons for maintaining the legality of Pelletier's act. 
The act has since been approved and ratified by the corpora- 
tion itself. This results from the proceedings of the city 
council on the 13th of June, 1854; from the offer and deposit 
of the sum of £650; and from the taking possession’ of the 
land. Beaudry has consequently no grounds ever to fear a 
disavowal by the corporation of the acts of Pelletier. Second. 
The statute does not require that an offer should be made 
previous to the notice in question. The object of the notice of 
one month, is principally to advise the proprietor, in a regular 
and legal manner, of the intention and wish of the corporation 
to acquire his property. In such cases, sound reason more 
naturally requires that it should be incumbent on the vendor 
to state the price he expects to receive. The notice gives the 
parties a month’s delay, for the purpose of enabling them to 
effect an amicable settlement. The initiative, to effect this 
settlement, may be taken by either of the parties, as the 
statute contains no provision on the subject. Beaudry, himself, 
by his protest of the 13th of May, 1854, demanded the sum 
of £2,000 currency, from the corporation, as being, in his opi- 
nion, a reasonable compensation for the ground which the cor- 
poration desired to acquire from him, as stated in the notice of 
the 1stof May, 1854. As he no doubt must have foreseen, his 
offer was nut accepted. Hence, the necessity of continuing to 
proceed to the compulsory expropriation, in due course of law. 
Third. As to the question of interest on the amount of the 
compensation, none could have been offered, because none was 
owing. The corporation did not acquire the property, and could 
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not take possession of it, till after deposit made of the compen- 
sation ; until then, the proprietor remained in the possession 
and enjoyment of his land. By what right, therefore, could he 
claim interest ? Fourth. With respect to the time when the 
offer should have been made to pay the amount of the com- 
pensation, the statute does not fix the time. I think, however, 
that if the corporation was unjustly in mord, the proprietor 
ought to have his remedy. It would be by means of an action, 
to cause the time to be fixed by a judgment, within which the 
payment of the compensation ought to be made, under pain 
of forfeiture of the mghts acquired by the corporation up to 
that period. It 1s the sole remedy that, owing to the silence of 
the statute on the subject, the common law can offer to the 
proprietor, so long as we have no better legislative provi- 
sions in matters of compulsory expropriation. But, in the 
present case, the delay of which the Appellant complains, 
ought to be imputed to himself, and not to the corporation, on 
account of the certvorari, which was the cause of it. That 
appeal by certiorari had, necessarily, the effect of suspending 
all uction on the part of the Respondents. Fifth. The neglect 
or absence of an assessment specially made, on the real estate 
of all proprietors, who, in 1852, may have petitioned the city 
council to obtain an order to widen that part of St. Joseph 
street, Where the property in question is situated, cannot be a 
legal objection. It is true that, in the terms of the statute of 
1851, sec.74, the city council might impose such a special assess- 
ment for the purpose of the proposed improvement, if it saw 
fit. But the council was not obliged to do so, and the Appel- 
lant had no right to exect that it should have been done, 
inasmuch as his interests could not be affected in the least 
either by the existence or non-existence of such special assess- 
ment. He had only to deal, and could only deal, with the 
corporation, and not with the proprietors of the real estate 
above mentioned. In point of fact, provided the amount of 
compensation were paid to him, or actually offered to be 
paid to him, and afterwards, upon his refusal to accept it, 
deposited in the hands of the prothonotary of the Superior 
Court, it was indifferent to him if the amount were taken out 
of the general funds, or out of any special fund at the dis- 
posal of the corporation. In point of fact, provided the amount 
of compensation were paid to him, or actually offered to be 
paid to him, and afterwards, upon his refusal to accept it, de- 
posited in the hands of the prothonotary of the Superior Court, 
it was indifferent to him if the amount were taken out of the 
general funds, or out of any special fund at the disposal 
of ‘the corporation. Besides, the latter had the power to 
make the acquisition in question, independently of any 
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demand on the part of the neighbouring proprietors. Sixth. 
With re to the last objection—that drawn from the alle- 
gation that the jurors had not heard witnesses on the part of 
the Appellant, but had even refused to hear such witnesses — 
I admit that this objection may appear plausible, at first sight, 
and that it may appear to afford room to the Appellant, to 
complain of an injustice having been done him ; an injustice, 
however which exists only in appearance. This court cannot 
judge of the fact from personal knowledge, en connatssance 
de cause, because it has not and cannot have, before it, the 
record of the proceedings of the Justices of the Peace. If we 
could have had this record legally before us, especially in the 
state in which it was returned to the special jurisdiction of the 
Justices of the Peace of Montreal, after it had been sent up by 
certiorari to the Superior Court, it may be that the Respon- 
dents could have explained this pretended refusal to hear 
witnesses in a satisfactory manner. They might have main- 
tained that, according to circumstances, experts most fre- 
quently take upon themselves the duties of witnesses, in con- 
sequence of the special knowledge they have of the facts; and 
that, when it is a question of jurors to value properties, these 
jurors being nothing other than experts, they might, if they 
possessed themselves a sufficient knowledge of the value of 
the property, faithfully fulfil the object of their appointment, 
without an exainination of witnesses ; an examination, upon 
which, be it remembered, en passant, the statute of 1851 is 
altogether silent. But, once more, it must be observed, we are 
not called upon, and cannot be called upon, in this appeal, to 
examined the question of the validity or the invalidity of 
the proceedings which took place within the special jurisdic- 
tion of the Justices of the Peace, or of the award or verdict of 
the jury empanelled by them. 


The appeal was from this judgment. 


Sir FREDERIC THESIGER, Q. C., and Mr. AYRTON, for the 
Appellant. 


It was not established before the Justices of the Peace at the 
sessions, that the improvement was demanded by a majority 
of the proprietors of the largest part in value of the real 
estate in the proposed new street, as required by the 74th 
section of the Canadian Act, 14th and 15th Vict., c. 128, or, 
that the Appellant had been invited to an amicable and vo- 
luntary settlement of the value of the land, as provided by 
sections 66 and 68 of that act. That being so, the whole pro- 
ceedings must be considered as irregular. Being under an act 
of the Canadian Legislature, the corporation must strictly 
pursue the course directed by the act, or the proceedings are 
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void, Taylor vs. Clemson (1). So it has been held upon a cons- 
truction of a clause in a private agreement, Tripp & Armi- 
tage (2)—{[Mr. T. Pemberton Leigh: It may be a question 
whether the french or english law is to govern this case|— 
The court. below treated this case as one of english law. The 
next objection is that, Pelletier had no authority to give no- 
tice to the Appellant that the land in question was required 
for public purposes ; he wus merely the attorney ad lites 
of the corporation, and had no special authority to act for 
them in this particular matter. Moreover, the notice was not 
under seal. The Appellant, therefore, was fully justified in 
refusing to recognize such notice, it being invalid, and the 
subsequent recognition of the authority by the corporation 
will not make the notice good, Doed. Mann vs. Walters (3). 
But the chief, and, as we submit, fatal objection is, that the 
Court of Sessions of the Justices of the Peace refused to 
swear and examined the Appellant’s witnesses. He tendered 
Witnesses to depose to the value of the land in question, for 
the purpose of estimating the amount to be awarded him for 
compensation. The court below held, that as the tribunal was 
created by the Canadian Act, 14th and 15th Vict., c. 128, and 
as no express authority was given by section 68 to swear 
witnesses, they had no power to administer an oath to 
the witnesses. Nothing can be more unfounded or fallacious. 
The court consists of Justices of the Peace, who decide with 
the assistance of a jury. Such jury must be sworn. By and 
before whom ? Why, the very Justices who say they have no 
power to administer an oath. But for what purpose is the 
court constituted ? Why, to estimate the compensation and 
assess the damages. How can they do that and how can either 
the Justices or jury arrive at any conclusion without hearing 
witnesses ? If witnesses are tendered they must be sworn 
The refusal to hear witnesses was a denial of justice. Again, 
the Respondents did not, within a reasonable time after the 
verdict, proceed to take the benefit of it, by tendering the 
amount assessed for compensation, or deposit the same with 
interest, from the finding of the jury-till the tender into the 
court. 
; Mr. Hue HILL, Q. C. and Mr. UNTHANK, for the Respon- 
ents. 
None of the objections urged against the judgment of the 
court below can prevail. The 78th section of the Canadian 
Act, 14th and 15th Vict., c. 128, does not require that the Jury 
notice should be preceded by any offer of a sum for compen- 
1) 2Q. Ben. Rep.,978 : S. C. 2 Gall, v.,llsa , 11 Ck. 
Ah tio. p.,97 ( & Dav.,11 ; and upon appeal, 11 C 
(2) 4 Mee. & Wels., 687. 
(3) 10 Bar. & Cr., 626 ; S. C. 5 M. & R., 357. 








DE LA PROVINCE DE QUÉBEC. 151 


sation, by either party. It is quite sufficient if no voluntary 
agreement has taken place. Neither is the objection that the 
notice is insufficient as being signed by Pelletier alone of any 
force. The act does not require that a jury notice should be 
signed or sealed by the corporation. Such notice was therefore, 
sufficiently given by him as their attorney, and that act has 
been since recognized and confirmed by them. But supposing 
there was any defect in the preliminary proceedings, it was 
cured by the appearance of the Appellant at the sessions, and 
by his proceeding with the case. The question as to the regu- 
larity of the proceedings before the Justices cannot be 
reviewed in this action ; it could only be so by means of a 
certiorari. The Queen vs. Bolton (1), Taylor vs. Clemson (2) 
The Queen vs. The Committee men for the South Holland 
Drainage (3). If there was any defect it was only one of 
procedure, which is not fatal. The London and North Western 
Railway Company vs. Smith (4). The other objection that 
the compensation money was not tendered, is also untenable. 
The act in question does not fix any time within which the 
price assessed by the jury must be tendered, or paid into 
court, nor does it direct that interest shall be paid for the 
period between the assessment of damages by the jury and the 
payment into court. Lastly, the objection, now for the first 
time raised, to the refusal to hear the witnesses tendered ‘by 
the Appellant at the special sessions, we submit, cannot be 
intertained upon this appeal, as that question was not raised 
by the pleadings, nor is it at issue in any of the proceedings. 

Judgment was reserved, and now delivered by 

The Lord Chief Baron PoLLock. 

This was an action of trespass for taking possesion of the 
land of the Plaintiff. The defence was, that the mayor,aldermen, 
and citizens of Montreal had acquired a right to it under the 
provisions of an act passed by the local Legislature of Cana- 
da, the 14th and 15th Vict., c. 128, secs. 66, 68, 69. 

The Plaintiff bought the property at a public auction for 
between £100 and £200. On the very day the conveyance 
was executed, he was served with a notice that the corpora- 
tion would take steps to acquire the part of the property 
they wanted for some public improvement ; and at the end of 
a month, they petitioned the Justices, under the 68th section 
of the act, to summon a jury. The Plaintiff protested then 
and objects now, that the mayor, aldermen and citizens of 
Montreal ought to have endeavoured to make a voluntary 


(1) 1Q. Ben. Rep., 66. 
(2) 11 Clk. and Fin., 649. 
(3) 8 Ad. and Ell., 429. 
(4) 1 Mac. and Gor., 211. 
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agreement before he presented a petition to the Justices. The 
Plaintiff also objected that Pelletier, their attorney, who 
gave the notice to the Appellant on behalf of the corporation, 
had no sufficient authority to give the notice; that he was 
only their agent for suits; that a special authority was 
necessary for this purpose ; and that the notice ought to have 
been under seal. 

The Justices, under the 69th section, assembled a jury ; the 
Plaintiff attended under protest ; counsel were heard ; some 
evidence was given of the deeds of conveyance to the Plaintiff 
below, but whether by consent, or how, does not appear ; when, 
however, the Plaintiff proposed to call witnesses to prove the 
amount of his claim, the h ustices said they had no power to 
administer an oath to them, which we think must be under- 
stood to be x refusal to hear them, as they could not be sworn, 
and the jury said they did not require, and would hear 
witnesses. The jury returned a verdict for £650. The mayor, 
aldermen and citizens of Montreal, allowed the matter to rest 
for five months, and then tendered the money ; paid it under 
the provisions of the act, and took possession, which is the 
trespass complained of. 

The Plaintiff then obtained a certiorari to bring up the 
proceedings of the Justices. The Superior Court held, that 
what took place before the Justices was not a “ judicial pro- 
ceeding, that a certiorari did not lie,and they quashed the writ. 

The Plaintiff, thereupon, brought the present action in the 
Superior Court. In the proceedings in that action, evidence 
was given of what the Justices had decided, and what the 
jury had said and done. The court (there being four members) 
was divided ; three decided against the Plaintiff altogether 
(thought part of his complaint was for taking a small portion 
of the property not included in the notice), one member of the 
court was in favor of the Plaintiff. We have no statement 
before us of the grounds of the decision of the majority of the 
court, or of the reasons of the dissenting judge for not con- 
curring with the rest of the court. 

The Plaintiff appealed to the Court of Appeal. In his state- 
ment of facts he mentioned the points of the refusal to swear 
the witnesses by the court, und the refusal to hear them by 
the jury ; but he does not specially mention this in the 
grounds, or reasons, of the appeal, but he alleges a general 
ground that the proceedings were illegal. 

The members of the Court of Appeal differed ; they all 
concurred in rectifying the error of the court below, as tothe 
sma portion of land taken which was not included in the 
notice ; but three of the judges gave judgment inst the 
Plaintiff, and the remaining judge assigned his reasons for 
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dissenting, and these judgments are before us. On this the 
Plaintiff appealed to Her Majesty in council. We think it is 
not necessary to decide, and we express no opinion, on any of 
the objections which had been argued before us, except that 
which relates to the proceeding before the Justices under the 
Canadian act in question. 

That act had recently passed and probably this was the 
first time it was resorted to by the corporation to acquire pro- 
perty in land. 

The first question is, whether the meaning of the act was, 
that the jury should be assembled by the Justices and sworn, 
and then should decide, with or without evidence at their 
pressure, acting as experts and arbitrators, and not as a jury. 
Now, by the 70th section (1), which has not been alluded to 
either here, or by the court below the same mode of proceeding 
is made applicable to various cases of damage to real property 
requiring compensation ; and among others, to the removal of 
any establishment by virtue of any bye-law. It seems impos- 
sible that the privilege of having witnesses sworn and exa- 
mined could be intended to be taken away, in all cases, under 
the 70th section ; and, if not under the 70th section, then not 
under the 68th section ; and, indeed, in any case, where a jury 
is summoned and sworn to determine and award the amount 
of compensation, it would, in our judgment, require express 
words, or an implication of absolute necessity, to take away 
the claimant's right to have his witnesses sworn and exa- 
mined. We think the act did not take this right away. If the 
Justices were competent to swear the jury, so were they to 
swear the witnesses; and, in our judgment, the witnesses 
might have been, and ought to have been, sworn and exa- 
mined. 

There are then only two remaining questions :—Has this 
objection been waived? And, can we take notice of it ? It 
seems to us, that, when the Justices decided that they had no 
power to administer an oath, and, therefore (as we consider) 
declined to swear the witnesses and receive their testimony, 


(1) This section enacted ‘‘ that all the provisions and enactments of the two 
sections next immediatly preceding this section, with regard to the mode in 
which the value of any real property, taken by the said council, shall be ascer- 
tained, and the amount thereof paid or deposited, in certain cases, shall be 
and are hereby extended to all cases in which it shall become requisite to 
ascertain the amount of compensation to be paid by the council to any pro- 
prietor of real property, for any damagé by him sustained, by reason of any 
alteration made by order of the said gouncil, in the level of any footpath or 
side-walk, or by reason of the removal of any establishment subject to be 
removed under any bye-law that may be passed under the 56th, or other section 
of this act, or to any party by reason of any other act of the said council, for 
which they are bound to make compensation, and with regard to the amount 
of compensation for which damage the party sustaining the same, and the 
said council, shall not agree.” 
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the claimant could do nothing more than he did ; it was not 
his business to protest in court, but respectfully to submit to 
a legal decision. In order to prove that he acquiesced, and 
waived his right to complain of an illegal decision, 1t. ought 
to be shown that he said or did something to give the court 
a jurisdiction which the act in question did not give them. 
Mere respectful acquiescence, or submission to the ruling of 
the Justices, will not, we think, amount to a waiver. | 

Then, lastly, can we notice this objection ? It is certainly 
before us as a fact; and as the act does not direct any 
judgment to be given, or make the proceedings conclusive and 
final we think any manifest failure of observing the funda- 
mental forms and principal of the administration of Justice 
would vitiate the proceeding before the Justices, and render 
it null and void ; and we shall advise Her Majesty to reverse 
the judgment, and, in as far as the same has been appealed 
against, give judgment for the Plaintiff, remitting the case 
back t6 the court below to assess the damages, each party 
paying his own costs in this appeal. (11 Moore's Privy Council 
Reports, p. 399 ; et 8 D. T. B. C., p. 104.) 


VOITURIER. —RESPONSABILITE. 
Superior Court, Quebec, 9th January, 1858. 
Before MEREDITH, Justice. 


WARREN vs. HENDERSON et al. 


Jugé: Qu'un commissionnaire qui entreprend de transporter des 
marchandises de Québec à Chicago, avec le droit d’en faire le transbor- 
dement à Kingston, et se conforme à l’usage de ce port en transbordant 
les effets d’un vapeur sur un vaisseau à voile, et, par conséquent, n’est 
pas responsable de la perte de telles marchandises occasionnée par le 
mauvais temps et le naufrage de tel vaisseau à voile. 


MEREDITH, Justice: The Defendants are sued for the value 
of fifty barrels of herrings and one hogshead of codfish, which 
Plaintiff, on the 11th September, 1855, shipped on board the 
steamer Huron, belonging to Defendants at Quebec, and 
thence bound to Chicago. By the bill of lading, Defendants 
undertook to deliver the fish in question at Chicago, they 
having however (under the bill of lading), the privilege of 
transhipping the fish at Kingston. The Defendants, by their 
plea, admit in effect that the fish, already mentioned, was 
shipped on board their steamer the Huron, at Quebec, and 
that, at Kingston, it was transhipped into a vessel called the 
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Hesione (being a sailing vessel), and they allege that that 
vessel, in the course of her voyage, met with tempestuous 
weather in lake Erie, where by the force of the winds and 
waves, she was driven ashore and wrecked ; and that thus, 
without any fault on the part of Defendants, and by reason 
of a cause, for which they are not responsible, it had become 
impossible for them to deliver the herrings and codfish in 
question at Chicago. 

The Plaintiff contends that, although under the bill of 
lading, Defendants had the power of transhipping at Kingston, 
yet, as the goods were shipped on board a steamer at Quebec 
that they ought to have been transhipped into a vessel of the 
same kind; and that Defendants had no right to tranship 
them into a sailing vessel. The case turns on this point, and 
was so considered at the argurnent. 

The Defendants have proved by three witnesses conversant 
with the usages of the forwarding business at Kingston, that 
it is usual to tranship, at Kingston, goods intended for 
Chicago and other western ports; and that sailing vessels 
are generally used for the conveyance of goods to the ports 
in the upper lakes. Thomas F. Kelly, who has been engaged 
in the forwarding business for six years, and who, during 
three years of that period, was stationed at Kingston, says : 
“ It is usual to tranship goods at Kingston which are destined 
“ for Chicago and other western ports, unless a special 
“ agreement is made to the contrary. The craft invariably 
“ employed for the forwarding of goods from Kingston to the 
“ Western ports are sailing craft, viz : schooners unaided by 
“ steam power, and between Kingston and Quebec steamers or 
“ barges in tow.” Donald C. Thompson, who says that he 
has been engaged for a number of years past in forwarding 
goods between Quebec and the ports in the upper lakes, says : 
“ that the craft invariably used for the forwarding of goods 
“ from Kingston westward are sailing craft.” Falconer, a 
gentleman in the employ of Defendants at Kingston, and who 
has been engaged in the forwarding business there since 1853, 
says, “sailing craft or schooners are generally used for the 
“ conveyance of goods from Kingston to Chicago. Itis an 
exception to find « steamer used for the forwarding of 
“ goods from Kingston to Chicago or the western ports.” On 
this point, Plaintiff has examined two witnesses, Edwin 
Armstrong and William T. Holland. Armstrong, who is a 
commission merchant resident at Chicago, says : “ The custom 
“ is to tranship at Kingston by the same mode of conveyance 
“ originally used.” The witness, however, says he never 
resided at Kingston ; that he is unable to specify any instances 
in which the custom of which he speaks was observed, and, in 


& 
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fact, that his opinion has to the custom relating to the tranship- 
ment of goods at Kingston is based upon what be knows to 
be the usage elsewhere, now, it seems to me that the witness 
has erred in drawing this inference. The river navigation 
may be said to terminate, and the lake navigation to com- 
mence, at Kingston. It is this that renders a change of craft 
there advantageous; and the transhipment generally takes 
place in consequence of the change of craft. In this respect 
the situation of Kingston differs from that of the river ports 
below it, and of the lake ports above it; and Armstrong 
has therefore, I think, erred in assuming that the usage as to 
transhipment must be the same at Kingston as elsewhere. 
William T. Holland, the other witness examined on this point 
by Plaintiff, has been in the forwarding business between 
Quebec and the ports in the western lakes for the last four 
yeart, two of which he spent in Kingston ; and he says “we 
“ should consider that, under that ind of bill of lading, 
“ we should be bound to tranship into a similar description 
“ of vessel, that is, into a steamer.” But he repeatedly 
observes, in the course of his deposition, that he cannot say 
what the general custom in Kingston is, or was, with respect 
to the forwarding of goods to ports west of Kingston. This 
witness expressly limits his evidence us to usage, to the 
mode in which his employers carried on their business ; and 
he says in another part of his deposition, “but we never 
“ shipped without expressing on the bill that we should have 
“ liberty to tranship into barges or sailing craft,” this evidence 
is of importance, for, at the same time that it shows Walker 
and Berry were in the habit of inserting in the bills of lading 
signed by them a clause calculated to obviate difficulty, it also 
tends to prove that they did generally tranship from steamers 
to sailing vessels, thus strengthening the proof of the usage 
contended for by Defendants. I have deemed it right to 
advert to the evidence as I have done, because a careless 
examination of it might leave the impression that it is very 
conflicting as to the point under consideration ; whereas the 
fact is that the evidence on the part of Defendants fully 
establishes the usage for which they contend; and that this 
evidence is not weakened to any considerable extent by the 
evidence on the opposite side. According to this view, and it 
is the one I adopt after examination of the record, the case 
presents but little difficulty. The Defendants had a right, 
under the bill of lading, to tranship the property entrusted to 
their care; they therefore had a right to tranship that 
property in the mode usual at that time; and as it is proved 
that they did so, I hold that they are not chargeable with 
negligence, and that the non-delivery of the goods belonging 
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to Plaintiff during the navigation of the years 1855 was not 
attributable to any fault on their part. The present action is, 
in consequence, dismissed. (8 D. T. B. C., p. 108). 

Ho tT and IRVINE, for Plaintiff. 

STUART and VANNOVOUS, for Defendants. 


* 


PROPRIETE.—IMPENSES. 
IN TUE CIRCUIT COURT.—STANSTEAD Circuit, 3 Nov. 1857. 
Before SHORT, Justice. 
STUART vs. EATON. 


Jugé: Qu’un squatter quia fait des améliorations, impenses utiles, 
sur une propriété qu’il occupait sans le consentement du propriétaire, est 
en droit d’obtenir jugement contre tel propriétaire, pour le surplus de la 
valeur de telles améliorations, au dela de la valeur des fruits et revenus 
de la propriété, et de retenir la possession de telle propriété jusqu’à ce 
qu’il ait été payé de ses améliorations. 

2° Que le seul moyen légal de constater la valeur des améliorations et 
des fruits et revenus, quand telles améliorations sont réclamées par un 
Défendeur en réponse 4 une action pétitoire de la part du propriétaire, 
est par une expertise. (1) 


The Plaintiff, sir James Stuart, Baronet, instituted an action 
inst Defendant, under the Act 14 and 15 Vict., c. 92, in the 
Circuit Court, at Stanstead, to recover the possession of a par- 
cel of land, and its appurtenances, in the township of Barnston. 
The Plaintiff derived his title from François Languedoc, who 
was the patentee of the land in question, the letters patent 
bearing date 30th June, 1827. The letters patent were set out 
in the declaration, as well as the deed from Languedoc to | 
Plaintiff, and authentic copies of the titles were produced. The 
demand was for possession, for the rents, issues and profits, 
and for damages. Subsequently to the institution of the action, 
and before issue was joined, Plaintiff died, and sir Charles 
James Stuart, Baronet, as the eldest son of Plaintiff, who died 
intestate, took up the instance, and filed the documentary evi- 
dence proving his quality as such eldest son. 

The Defendant pleaded by several exceptions: 1° That he 
had possessed the land peaceably and openly for thirty years 
and more, and had acquired title by prescription; 2° That 
Plaintiff's title had never been perfected by tradition ; 3° That 
he had made valuable improvements in clearing and improving 
the land, and in the erection of buildings of the value of £250, 
and prayed that if Plaintiff were declared proprietor, Defen- 


(1) V. art. 417, 418 et 419 C. C. 
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dant might be authorized to retain possession of the land un- 
til he was paid for his improvements ; 4° That he had made 
valuable improvements in buildings, and asked, in the event 
of Plaintiff’s being adjudged the proprietor, to be permitted to 
remove the buildings. 
SHORT, Justice : That is an action pétitoire, for the recovery 
of a parcel of land and its appurtenances, in Barnston. The 
Plaintiff, the late Chief Justice sir James Stuart, derived from 
one Francois Languedoc who was the patentee of the land in 
question. Before issue joined, Plaintiff died, and sir Charles 
James Stuart has taken up the instance as the eldest son of 
Plaintiff. His quality has been established, and Defendant has 
not pleaded to the instance, and has neither admitted or de- 
nied the pretensions of the Plaintiff par reprise d'instance to 
represent his father. Upon this point, I entertain no doubt ; 
my opinion has been for many years settled upon this question. 
The free and common soccage tenure is peculiarly an English 
tenure, and when introduced into this Province, it was intro- 
duced with all its incidents. The whole course of policy of the 
Imperial Government from the Capitulation, in 1760, down- 
ward, indicated unmistakeably the intention to introduce this 
tenure, with its incidents, into Canada, so far as related to 
lands not previously conceded and held under a different te- 
Bure. Without entering upon the mooted point, whether the 
surrender of the Canadian inhabitants, without other condition 
respecting their-civil rights, than that “ they became subjects 
of the King,” introduced the whole bcdy of English law and 
this tenure with the rest, the subsequent legislation of the Im- 
perial Parliament, clearly and explicitly introduces this tenure 
with its distinctive peculiarities as known in England. The 
proclamation of 1763 was treated by the Imperial Parliament 
as having the force of law, because it was repealed, which 
could not have been necessary had it been of no legal, binding 
force. The French civil law was re-enucted, not declared, to be 
in force, and, as an exception, lands granted in free and com- 
mon soceage were not to be subject to the French civil law. This 
exception proves, if the language is not totally devoid of mea- 
ning, that, in the intendment of the body legislating, English 
laws were prior to that time in force in Canada respecting 
lands granted in free and common soccage, and that the French 
civil law was not in force, otherwise an introductory law was 
unnecessary, and that thereafter no change was contempla 
in respect to the laws regulating this tenure. The Imperial Act 
6th Geo. IV, c. 59, declares that all lands, theretofore granted, 
und thereafter to be granted, in free and common soccage in 
this Province, “ shall, by such grantee, their heirs and assigns, 
bo held, granted, bargained, sold, aliened, conveyed and dis- 
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posed of, and may and shall pass by descent, in such manner 
and form, and upon and under such rules and restrictions as 
are by the law of England established and in force in reference 
to the grant, bargain, sale and alienation, conveyance, disposal 
or descent of lands holden by the like tenure therein situate, 
or to the dower or other rights of married women in such 
lands and not otherwise. ” There are several other acts in which 
the laws regulating this tenure, are clearly recognized ; but, 
to my mind, the lust above cited act needs no explanation or 
corroboration, it is of itself as clear and explicit as explanation 
can make it. Holding then that the tenure was introduced by 
the proclamation of 1763, confirmed by the Quebec Act, and 
formally declared and enacted by the Tenures Act, and as in 
the particular of descent, it has suffered no modification by 
our legislation, I must conclude that Plaintiff, par reprise 
dinstunce, as the eldest son, is seized of the lands of his father, 
deceased intestate, and has a right to take up the instance in 
this cause. This point determined, the matters in issue between 
the parties to this cause, remain to be considered. Respecting 
the second objection of Defendant, want of tradition ; when as — 
in this instance, Plaintitf traces his title to its source, the let- 
ters patent, he has the benefit of the rights of his autewrs. Ac- 
tual physical tradition from his nnmediate auteur to him is 
unnecessary. None of the ather objections of Defendant de- 
serve particular remark, except the demand for compensation 
for inprovements. . 

The improvements as established by the witnesses on both 
sides, are of a substantial character and have rendered the real 
property of much greater value. The courts have been reluc 
tant to grant to a possessor de mauvaise for compensation for 
improvements beyond the value of the rents and protits. Po- 
thier inclines to this opinion as a general rule. He admits, 
however, that Cujas is of a different opinion, and further says : 
“ Dans notre pratique, on laisse à la prudence du juge à déci- 
“der suivant les différentes circonstunces, si le propriétaire 
“ doit rembourser le possesseur de mauvaise foi, des impenses 
“ utiles, jusqu’à concurrence de ce que l'héritage revendiqué 
“en est devenu plus précieux.” Although the present case is 
unlike the exceptions cited by Pothier, when the possessor de 
mauvaise foi may be compensated for improvements, when he 
is treated as excusable, in my judgment, the peculiar cir- 
cumstances of this country as a new country, the manner in 
which large tracts of land have bee: granted, by which great 
uncertainty and difficulty attend in many cases the ascertai- 
ning of titles, and the encouragement always extended by our 
government to actual settlers, atford sufficient reasons to ren- 
der the possession excusuble to the extent necessary to 
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enable the possessor to receive compensation for the excess of 
his improvements beyond the rents. Besides, it is founded in 
justice and based upon the recognized maxim of the civil law: 
“ Neminem æquum est cum alterius detrimento locupletart.” 
This subject is well discussed in Guyot’s Répertoire, vbo 
“ Amélioration,” in which, amongst other things, i3 found the 
following : “ Nous pouvons donc établir pour règle certaine que 
“ le propriétaire qui revendique un fonds, ne doit jamais s'en- 
“ richir aux dépens du possesseur de bonne ou mauvaise foi, 
“ n'importe de quelle manière cette maxime doit être mise en 
“ usage.” The Plaintiff, par reprise d'instance, must be de- 
clared proprietor and must have possession of the land, upon 
paying Defendant the excess of the value of the betterments 
beyond the rents. 

The judgment rendered in the Circuit Court, on the 3rd 
January, 1856, is as follows: The court dismissing several 
pleas of prescription pleaded hy Defendant in fact and in 
law, adjudges and declares the late sir James Stuart to have 
been, prior to and at the time of the institution of the present 
_ action, and up to the time of his decease, the only lawful ow- 
ner and proprietor of the land and premises described in the 
declaration ; and that, on the demise of sir James Stuart, sir 
Charles James Stuart, as the eldest son and heir of sir James 
Stuart, became, was and is the only lawful owner and 
proprietor of the said land and premises ; but, in as much 
as it appears that Defendant has, during his occupation 
of said land and premises, expended the sum of two hundred 
and fifty pounds currency, in making useful and valuable im- 
provements and ameliorati ons on said land and premises, which 
have augmented the value thereof, and that of said sum of 
two hundred and fifty pounds, after deducting therefrom the 
rents, issues and profits of the said land and premises, there 
remains a balance of four hundred and thirty-two dollars still 
unpaid to Defendant : The court condemns Defendant to res- 
tore and deliver up to sir Charles James Stuart, said land and 
premises, within twenty days from and after the service upon 
him of the present judgment, on the condition that sir Charles 
James Stuart do first pay and reimburse to him Defendant the 
said sum of four hundred and thirty-two dollars, authorizing 
Defendant to retuin, the possession of said land and premises 
until the said sum of four hundred and thirty-two dollars 
shall be paid and reimbursed to him. | 

This judgment was appealed from to the Superior Court, 
particularly that portion awarding compensation for better- 
ments. The Superior Court, composed of Mondelet, Charles, 
and Badgley, Justices, confirmed the decision respecting the 
right of Defendant to recover compensation for his better- 
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ments, but held that the saine had been illegally proved by 
witnesses, and ordered the rents, issues and profits, and the 
improvements to be estimated by experts. The judgment of 
the Superior Court, which was rendered on the 24th January, 
1857, is as follows : “ The court, considering that, before finally 
wdjudging upon the pretensions of the respective parties in 
this cause, it is expedient that the useful and valuable impro- 
veluents and ameliorations made by Defendant, during his 
occupancy of said lot of land and premises should have been 
had and ascertained, doth order and direct that the judgment 
rendered by the Circuit Court, on the third day of January 
last, be set aside, quant à présent, and in respect to the adjudi- 
cation thereby, with respect to the improvements and ameliv- 
rations ; and the court here doth order that the record be 
remitted to said court, and that by experts to be named by 
the parties in the usual manner, within tifteen days of the ren- 
dering of this judgment, in failure thereof by the Honorable 
the resident Judge in the district of Saint Francis, on the ap- 
plication of either of said parties, after notice duly given to 
the other of them or his attorney ad litem, said experts to 
name a third expert or umpire, in case of difference of opinion 
between them, or by the Judge, on their disagreeing on the 
nomination of such umpire or third expert, said improvements 
or ameliorations made as aforesaid by Defendant during the 
time of his occupation of said lot of land and premises, shall 
be valued and ascertained, together with the value of the 
rents, issues and protits of the said lot and premises by De- 
fendant during his said occupation, and report the same to 
the said Circuit Court, on or before the first day of the 
session of the said court, in the month of May next, to be 
proceeded and adjudged upon by the suid Circuit Court ac- 
cording to law, the costs upon this appeal to abide the final 
judgment to be rendered in this cause.” 

‘Lhe expertise was subsequently had, and final judgment 
was rendered in the Circuit Court, in the same term as the 
foriner judgment, homologating the report of experts and 
awarding to Defendant £130, for compensation for impruve- 
ments, being the amount ascertained by the experts, after 
deduction of the rents, issues nnd protits of the land during 
his occupancy thereof, und granting him permission to retain 
possession till this sum was paid. (8 D. T. B. C., p. 113) 

SANBORN, J. S., for Plaintiff. 

Tce, T. LEE, for Defendant. 


TOME VI 11 
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DEPENS.—PRIVILEGE.—HYPOTHEQUE. 
SUPERIOR Court, Quebec, 8th March, 1858. 
. Before Bowen, Chief Justice. | 


MARCHILDON, Plaintiff, vs Mooney, Defendant, and THE 
QUEBEC BUILDING SOCIETY, Opposant, and LITTLE, Opposant. 


Jugé: Que des frais d’action, comme accessoire du principal, 
priment une réclamation hypothécaire, enregistrée subséquemment à 
l'obligation sur laquelle le jugement a été rendu, mais antérieurement 
au jugement qui a condamné le Défendeur au paiement de frais. (1) 


The cause was submitted to the court upon the contestation 
of a report of distribution. The Quebec Building Society filed 
an opposition à fin de conserver, for the sum of £63 7, 
amount of a judgment rendered against Defendant, upon the 
5th October, 1857, and enregistered the 31st of the same 
month, and for £8 2 0, the amount of costs awarded by the 
judgment. The action in which the judgment had been ren- 
dered was founded upon a deed of obligation by Defendant's 
auteur in favor of the Society, dated the 16th of March, 1850, 
and enregistered the next day. Little’s opposition was founded 
upon a judgment rendered against Defendant on the 1Sth of 
April, 1857, aud registerd on the 28th of May following. By 
the report of distribution, the Society were collucated, in pre- 
ference to Little, for £63 7, amount of the principal claimed by 
him, and upon the balance of the proceeds, Little was collo- 
cated to the exclusion of the Society’s claim for £8 2 7, the 
costs aforesaid. | 

TESSIER, for the Society, contested the report, upon the 
ground that the costs were an accessory to the principal obli- 
gation, and that the obligation having been enregistered before 
the rendering of the judgment mentioned in Little’s opposi- 
tion, the Society had a right to be cullocated for its costs, in 
preference to Little, and he maintained that, by a proviso in 
the 30th clause of the ordinance 4th Vict., ch. 30, it was 
enacted that costs of suit would carry with it an hypother, 
without express mention of the amount of cost in the registra- 
tion, that it followed from this principle ; that the costs were 
considered as an accessory of the principal ; therefore in the 
present cause, the obligation in favor of the Society being 
registered before the judgment of Little, the costs awarded to 
the Society must precede Little's collocation. That the opinion 


+ 


prevailing heretofore that cost ought to carry hypothec only 


(1) V. art. 2034 et 2121 C. C. 
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from the date of the registration of the judgment was founded 
upon the commentaires of writers on the article 2148 of the 
Code Napoleon; but it was there enacted that no hypothec 
would exist for costs, except when the specific amount of costs 
was registered, making it a principal by itself instead of an 
accessory. The difference between the two rules was well ex- 
plained by Troplong. (1) 

CAMPBELL, for Little, contended that, if the pretension 
of the Society were maintained, it would be supporting a doc- 
trine diametrically opposed to the whole of the principle 
upon which the registry ordinance was founded, namely pu- 
blicity and apecialty, that the principle the Society was con- 
tending for was: “That a posterior enregistered hypothec 
‘< should take precedence of an anterior one duly registered.” 
That one of the three principles laid down in the 30th section 
of the registry ordinance, was that the sum of money intended 
to be secured by the hypothec should be specified therein, and 
that these costs not being a tacit hypothec under the 29th 
section of the ordinance, were no exception to the general rule 
laid down by the 30th section, and, consequently, could not 
take precedence of the deed of obligation, and that this point 
had already been settled by this court favorably to the preten- 
sions of Little, in a case at the hearing of which His Honor the 
Chief Justice presided, namely, in the case of Morin vs. Daly 
inost fully reported in 4 R.J. R. Q., p. 493. 

JUDGMENT: The contestation maintained and the protho- 
notury ordered to amend the report so as to give the Quebec 
Building Society a preference for the said cost. (8 D. 7. B.C, 

. 122. 
P ANDREWS, CAMPBELL and ANDREWS, for Little. 

TESSIER, for Quebec Building Society. 


ELECTION MUNICIPALE. 
Court DE CIRCUIT, Québec, 26 mars 1858. 
Présent : CHABOT, J uge. 


PaQuET et al., Requérants, ef ROBITAILLE et al., Intimés. 


Robitaille, préfet du comté de Québec, s’était nommé lui-même pour 
présider l'élection municipale de Charlesbourg, et au jour indiqué, 
Glackemeyer, le plus ancien juge de paix, prétendant que la nomi- 
nation de Robitaille était illégale, s’étiit emparé de force de la pré- 


(1) Privilèges et hypothèques, 2nd vol., édition belge, page 106, No 702 ; 
Arréts de Lamoignon, t. 2, p. 123 ; Louet, Lettre D., sec. 42 ; Persil, Régime 
hypothécaire, art. 5155. 
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sidence, et avait procédé à une élection, aidé d’un parti qui avait 
expulsé Robitaille de la chambre du poll; ce dernier avait de son côté 
procédé à une élection dans une pièce voisine hors la pr. sence de la 
majorité des électeurs, et après avoir enregistre quatre votes, avait 
déclaré son élection close à cause du trouble : 

Jugé : 1. Que Glackemeyer n'avait point droit da s'emparer de la 
présidence, quand bien même la nomination de Robitaille eùt té illé- 
gale, et qu'en conséquence l’élection faite par lui était nulle. 

2. Que le plus ancien juge de paix n’a droit de présider qu'en l'ab- 
sence de la personne nommée par le préfet. 

3. Que l'élection faite par Hobitaille était nulle comme ayant été 
faite hors la présence de la majorité des électeurs assemblé, et après un 
commencement de votation terminée prématurément. (1) 


Les Requérants, par leur requête basée sur les dispositions 
de la 18°, Vict., chap. 100, sect. 35 (Acte des municipalités 
et des chemins du Bas-Canada de 1855), demandaient que 
l'élection de Robitaille et autres, comme conseillers municipaux 
de la paroisse de Charlesbourg fût déclarée nulle. [ls allé- 
guaient, comme principale raison, que le préfet du comté de 
Québec n'avait point nommé une personne pour présider 
l'élection, et qu'en conséquence, Edouard Glackemeyer avait 
pu agement présider cette élection, et que, de fait, sous sa 
présidence, comme le plus ancien juge de paix, sept conseillers, 
autres que les Intimés, avaient été dûment élus. Ils ajoutaient 
que l'élection des Intimés, faite à peu près duns le même temps 
et au méme lieu, sous lu présidence d’Edouard Robitaille, était 
nulle, parce qu'elle avait été faite après celle présidée par le 
juge de paix Glackemeyer, parce que Edouard Robitaille 
n'avait aucune qualité pour présider, et aussi parce qu'il avait 
procédé clandestinement et hors la connaissance des électeurs 
municipaux. Ils concluaient à ce que l'élection de Robitaille, et 
autres, fût déclarée nulle, et à ce que celle de Jérémie Bédard, 
et autres, présidée par Glackemeyer, fût déclarée bonne et 
valable. A cette requête, les Intimés répondirent qu’Edouard 
Robitaille, étant le préfet du comté, avait dûment notifié les 
électeurs municipaux que, le onze de janvier, aurait lieu l'é- 
lection municipale pour la paroissse de Charlesbourg, et que 
lui-même présiderait cette élection ; qu'au jour indiqué, i 
s'était rendu pour procéder à cet effet ; qu'Edouard 
Gluckeineyer, était venu lui disputer la présidence en sa qua- 
lité de plus ancien juge de paix, prétendant que la nomination 
de Robitaille était illégale, et s'était emparé de force du local 
où devait se faire la dite élection, et avait illégalement procédé 
à élire Jérémie Bédard, et autres ; qu’expulsé violemment, 
Robitaille avait procédé à l'élection des Intimés dans une 
autre pièce, laquelle élection s'était faite unanimement, que 
la prétention de Glackemeyer de présider était illégale, atten- 


(1) V. Art. 297, 298 et 307 C. M. 
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du que le plus ancien juge de paix n’a droit de présider que 
lorsque la personne nommée par le préfet est absente. 8 
Requérants n'étaient pas les sept conseillers élus sous la prési- 
dence de Glackemeyer, mais dix personnes se disant électeurs 
et autorisées par l'acte des municipalités et des chemins, 35e 
sec, Ze sous-sec., à poursuivre telle contestation. . 

CHABOT, Juge: Une assemblée des électeurs de la munici- 
palité de Charlesbourg fut convoquée par Edouard Robitaille, 
comme préfet du comté de Québec. Cette convocation parait 
régulière ; au moins personne ne sen plaint. Par cette convo- 
cation, le même Edouard Rohitaille est nommé pour présider à 
cette assemblée ; un parti des électeurs, apres consultation, 
sans doute, croient que Robituille n'a ras droit de présider 
l'assemblée, et s'adressent à Edouard Glackemeyer, juge de paix 
qui partage leur croyance. Le jour de l'assemblée, le 11 Jjan- 
vier 1858, Glackemeyer, avec quelques électeurs, se rend au 
lieu de l'assemblée, et trouve Robituille, avec son greffier, pré- 
paré à présider l’assemblée, Glackemeyer, comme le plus 
ancien juge de paix, prétend que c'est à lui de présider ; Ro- 
bitaille persiste dans sa présidence ; Glackemeyer insiste de 
son côté ; et, sur ce, Robitaille assermente des constables 
spéciaux et les commande de mettre Glackemeyer à la porte, 
les constables se mettent en devoir d’expulser Glackemeyer ; 
il s'ensuit du tumulte et une lutte ; Glackemeyer est mis à la 
porte. Quelques instants après Glackemeyer rentre suivi d'un 
plus grand nombre d’électeurs qui se pressent vers lu table où 
était Robitaille. On dit à Glackemeyer de ne pas craindre, qu'on 
peut le défendre ; la foule repousse Rohitaille qui est frappé 
et poursuivi dans la chambre voisine. Voilà les faits principaux 
et sur lesquels les deux parties s'accordent ; c'est-à-dire, que 
leur preuve réciproque donne le même résultat. Sur ce der- 
nier fait, il y a quelque différence dans les témoignages ; des 
témoins disent qu'on a crié : “ Tue, tue, écrase ou étouffe-le,” en 
parlant de Robitaille, et un témoin même va à dire que c’est 
Glackemeyer qui a proféré ce langage. La cour croit que, 
d'après tous les faits constatés, ce témoin peut se tromper et se 
trompe réellement. Mais cela ne peut influer sur le jugeinent 
de la cour. 

Les Requérants ont-ils raison de dire que Jérémie Bédurd et 
autres, ont été élus légalement conseillers de Charlesbourg ? 
Ou bien, sont-ce les Intimés ? Ou bien, l'élection présidée et 
faite par Glackemeyer est-elle légale ou non ? Robitaille a-t-il 
fait une élection, et la dite élection est-elle légale ? En un mot, 
y a-t-il eu une élection légale faite le 11 janvier ou non ? 

D'abord prenons l'élection alléguée avoir été faite par Robi- . 
taille. Robitaille ayant été repoussé dans la chambre voisine 
de celle du poll, procède à une élection, en présence de quel- 
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ques électeurs, dans une chambre autre que celle du poll. Les 
électeurs dans la chambre du poll n’en ont aucune connaissance, 
et il proclame les Intimés dûment élus unanimement et les Inti- 
més prétendent que cette élection est bonne et légale. La cour 
ne peut partager l'opinion des Intimés. D'abord, cette élection 
est subreptice et non faite en présence des électeurs, mais à 
leur insu; d'ailleurs, il n’y a que quelques témoins, qui sont 
contredits, par le livre de poll, qui disent que Robitaille a clos 
l'élection à cause du trouble ; le livre est signé de Robitaille 
et son greffier. L'élection est close après l’enregistrement de 
quatre voix, et aucun candidat n'est proclamé. Au reste, 
quand même le livre de poll dirait que les Intimés ont été 
proclamés élus, on ne pourrait s'empêcher de dire que ce n’est 
pas une élection, mais un semblant d'élection. L'élection de 
Robituille doit être mise de côté. 

Maintenant, passons à l'élection faite et présidée par 
Glackemeyer ; on a prétendu que Glackemeyer n'était pas 
domicilié à Charlesbourg, mais à Québec, la cour est d'opinion 
que, d'après la preuve, Glackemeyer est domicilié à Charles- 
bourg, et qu’il avait le droit d'assister à l'assemblée des élec- 
teurs de Charlesbourg. Mais ce n’est pas là la question prin- 
cipale. Avait-il le droit de présider l'assemblée, dans les cir- 
constances dont il s'agit ? Robitaille était nommé pour présider, 
c'est vrai qu'il s'était nommé lui-même et l'on dit qu'il 
n'avait pas ce droit. La cour n'est pas appelée à décider si 
vraiment Robitaille avait le droit de se. nommer ainsi pour 
présider, puisque, de fait, il n’a pas présidé. Mais la cour est 
appelée à décider si Glackemeyer était juge compétent pour 
décider cette question. La‘cour est d'opinion que Glackemeyer 
n'était pas juge compétent. Une personne était nommée pour 
présider l'assemblée, elle était en devoir de présider, et ni 
Glackemeyer, ni aucun nombre d'électeurs, n'avait le droit, 
par force ou autrement, de décider ce point. La conduite de 
Glackemeyer est sans doute de bonne foi, mais elle n’en est 
pas moins reprochable et illégale. Le statut ne donne au plus 
ancien Juge de paix le droit de présider qu'en l’absence de la 
personne nommée par le préfet. Dans le cas actuel, lu personne 
nommée était présente. Glackemeyer n’avait donc pas le droit 
de présider. La conduite de Glackemeyer et du parti qui le 
soutenait, paisible en apparence au commencement, n’en est 
pas moins blamable. Il est bien évident que l'intention du 
parti était d’empécher Robitaille de présider, et cette inten- 
tion a été mise à exécution. La cour ne peut sanctionner un 
procédé semblable. Ce serait permettre à chacun de prendre la 
loi en main et se rendre justice à soi-même. De là naîtraient 
des difficultés, des voies de fait, en un inot un renversement de 
tonte justice. Si Robitaille n'avait pas le droit de présider, les 
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électeurs pouvaient se faire rendre justice sans se porter à des 
voies de fait. Si Robitaille était empêché par la force de 
procéder à l'élection, il avait son remède en loi, et il n'était pus 
en son pouvoir d'adopter les procédés qu'il a suivis. La cour 
en est donc venue à la conclusion que l'élection présidée per 
Glackemeyer est illégale, comme celle présidée par Robitaille 
et que toutes deux doivent être déclarées nulles. 

UGEMENT : La COUR, considérant qu'une assemblée des 
électeurs municipaux de la municipalité de la paroisse de St- 
Charles de Charlesbourg, dans le comté de Québec, dans le 
district de Québec, a été dûment convoquée par le préfet en 
exercice du dit comté de Québec, pour l'élection de sept 
conseillers municipaux de la dite municipalité, laquelle as- 
semblée était fixée au onze janvier mil huit cent cinquante- 
huit : 

Considérant que la diteconvocation est régulière et qu'avis 
public en a été donné suivant la loi : Le 

Considérant que d’après les faits résultant de la preuve, il 
est constant que les nommés en la requête des Requérants, 
savoir : Jérémie Bédard, Joseph Urbain Bédard, Jacques 
Jobin, Pierre Trudelle, Jean Delage dit Lavigueur, Louis Pa- 
radis et Joseph Villeneuve n'ont pas été élus légalement con- 
seillers municipaux pour la dite municipalité, et que les Inti- 
més, savoir: Edouard Robituille, Lewis Carmichael, Patrick 
Humphrey, Pierre Bédard, Charles Jobin, Pierre Chalifour et 
Etienne Lefebvre, n’ont pas non plus été élus légalement con- 
seiliers municipaux pour ladite municipalité, le dit jour, onze 
janvier mil huit cent cinquante-huit, casse et annule l'élection 
faite et tous et chacun les procédés faits et adoptés au sujet 
d’icelle élection le dit 11 janvier 1858, relatifs à la dite élection 
de conseillers municipaux pour la dite municipalité, en con- 
formité à la susdite convocation et avis susdit, et casse et 
annule la nomination et proclamation des personnes sus- 
nommés pour être conseillers municipaux de la dite munici- 
palité, et leur fait défense, et à chacun d’eux, de prendre le 
titre de tels conseillers municipaux et d'agir comme tels; et 
. la cour ordonne qu’une nouvelle élection ait lieu, sans délai, 
suivant la loi. (8 D. T. B. C., p.125.) 

TESSIER, pour les Requérants. 

TASCHEREAU, pour les Intimés. 
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COURS D’EAU.—SERVITUDE.— MOULIN. 
SUPERIOR Court, District of St. Francis, Octoler 27th, 1855. 


Before Day and SHort, Justices, and DRISCOLL, Assistant- 
Judge. 


DUNKERLY ve. MCCARTHY. 


Jugé : Que, quand deux prcpriétaires possèdent sur le même cours 
d’eau dex places de moulins, sur lesquelles l'on ne peut construire des 
moulins sans que l’un ne fasse tort à l’autre, le premier occupant doit 
avoir la préférence, et a le droit de demander que l’autre soit contraint 
a démolir sa chaussée. (1) 


SHORT, Justice : The Plaintiff claims to be the owner of a 
mill and mill site upon lot N° 10,in the sixth range of 
Durham, upon Black river running through lots ten and 
eleven, the latter lot being owned by Defendant. The Plaintiff 
claims the right to the free use of his privilege as the first 
occupier. Both lots were derived from the estate of Thomas 
Scott. Twenty years ago, one Nunns, occupying by permission 
of the curator to Scott's estate, built a dam, and erected a saw- 
mill upon the present site of Plaintiff's dam and mills. About 
fifteen years ago, when Nunns’ mill had gone into decay, one 
Morrill erected a dam upon the site where Defendant's dam 
now stands, on lot N° 11. There is no pretension or proof 
that Morrill had any rights other than as a squatter, it is in 
evidence that the agent of the proprietor objected to the erec- 
tion of a dam by Morrill and never recognized N° 11 as 
possessing any mill privilege. In 1849, Plaintiff acquired lot 
number 10, repaired the dam erected by Nunns, and erecteda 
saw mill and fulling mill upon the site. At this time, the dam 
built by Morrill on lot N° 11 had gone to decay, and there 
was no obstruction to the working of Plaintiff’s mill. In 1853, 
Defendant rebuilt the dam upon lot N° 11, Plaintiti protested 
against it, as an infringement of his right. It has not been , 
clearly determined whether Defendant’s dam was higher 
than the old one, this fact is, however, clearly proved, that 
after the erection of Defendant's dam Plaintiffs mill was im- 
peded by back water and rendered useless to a great extent. 
The Plaintiff claims, as proprietor of lot N° 10, and as pro- 
prietor of the water power thereon, as having given an en- 
hanced price for the land, by reason of such water power and 
as premier occupunt that he has a right to the unimpeded use 


(1) V. art. 5535 8. R. Q. 
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of the said privilege, and demands abatement of the obstruc- 
tion erected by Defendant. 

The Defendant does not make a positive defence, but denies 
the right of Plaintitf, and avers that Plaintiff's damage arises 
from the unskilful construction of his mill. Plaintiff has esta- 
blished by proof his allegations and Defendant has not proved 
that he had any privilege upon N° 11; on the contrary, it 
clearly appears in evidence that it has always been considered 
that there was no water power upon N° 11, and Defendant 
acquired the lot with this understanding, and the price of his 
lot was estimated upon this presumption. An expertise has 
been ordered, and, by the report, it appears that Plaintiff's and 
Defendant's dams cannot coexist, one of them must yield to 
the other. This gives rise to a question of law ; does the first 
occupation of Plaintiff entitle him to the undisturbed posses- 
sion of his dam ? The court think it does. When two proprie- 
tors upon the sume stream possess water powers, one of 
which cannot be improved without the destruction of the 
other, the first occupant must have the preference, the con- 
clusion then is inevitable, there must be an abatement of De- 
fendant’s dam. Plaintiff asks that Defendant be ordered to 
remove his dam, and, in default of his doing so, that Plaintiff 
be permitted to do it. The court think that, although they 
cannot give more, they can uward less than Plaintiff de- 
mands, and, consequently, the Judgment will be that Defen- 
dant do, within one month, remove his dam, so as to leave 
the water below Plaintff’s mill to flow in its original channel, 
and, in default of his doing so, that it be taken down by the 
sheriff of this district, and that he do pay £50 damages. 

JUDGMENT : The COURT, considering that Defendant hath 
failed to prove any of the matters and things in his exception 
contained, and that Plaintiff hath established by evidence 
that he is the lawful proprietor of a mill site,dam, and wool 
earding mill and saw-mill erected upon the river known as 
the Black river, running through and upon lot number ten, in 
the sixth range of the township of Durham, in the district of 
St. Francis, and that he hath established by evidence that he 
hath, so far as regards Defendant, as the first occupant, the. 
right to the unimpeded use of the waters of said river to carry 
his said mills upon said lot number ten in the sixth range of 
the township of Durham ; and, considering that it appeurs in 
evidence, as well as by the report of Frederick C. Cleave, 
_ William N. McCullough and Patrick Daly, experts named and 
homologated by the court on the 22nd day of October instant, 
that Defendant did, in the summer of the year one thousand 
eight hundred and fifty-three, and prior to the institution of 
this action, illegally, and against the will and consent of 
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Plaintiff, erect upon lot number eleven, in the said sixth range 
of said township of Durham, a dam upon said Black river, 
below Plaintiff's dam and mills, whereby the waters of said 
Black river were caused to flow back upon the wheels and 
machinery of Plaintiffs mills, by reason whereof the same 
were and aré impeded and greatly damaged, and will continue 
so to be as long as said dam of Defendant remains in its 
resent state, and by reason whereof Plaintiff hath been great- 

y damnified, doth dismiss said exceptions of Defendant, and 
doth order and adjudge that Defendant, within one month of 
the service of this jud ment upon him, do lower, reduce and 
abate his dam upon said Black river, on lot number eleven, Im 
the sixth range of the township of Durham, and all obstructions 
erected thereon by him, to-such extent as to leave the waters 
of said Black river below Plaintiff's mills to flow away there- 
from in their original channel, and in default of his so doing, 
that such dam and obstructions be so as aforesaid lowe 
reduced and abated, at the costs and charges of Defendant 
by the sheriff of the district of St. Francis, and doth adjudge 
and condemn Defendant to pay and satisfy to plaintiff for his 
damages occasioned hy Defendant's erecting his dam the sum 
of fifty pounds. (8 D. T. B. C., p. 132.) | 

SANBORN, J. S., for Plaintiff. 

Wess, W. H., for Defendant. 

FELTON and Morris, Counsel for Defendant. 


ne ee 





SAISIE-ARRET.—APFIDAVIT. 
SUPERIOR COURT, Québec, 6 avril 1858. 
' Before BoWEN, Chief Justice. 


BOURASSA vs. Haws. 


Jugé: Qu’un affidavit pour saisic-arrét dans lequel l’on se sert du mot 
“ celer ” au lieu du mot “ recéler, ” et ce dernier mot biffé dans le corps 
de l’affidavit, et le premier mis en marge, sans mention du renvoi dans 
le jurat, est suffisant, (1) 


Holt, on behalf of Defendant, moved to quash the writ of 
saisie-arrét, on the ground that the affidavit upon which it 
issued was not in conformity with the form prescribed by the 
statute ; that it was not sworn to in the affidavit that Defen- 
dant was about to secrete his estate, debts and effects, but that, - 
on the contrary, the affidavit being in french, the word recé- 
ler had been employed in the body of the affidavit and had 


(1) V. art. 834 C. P. C. 
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been subsequently erased, and the word celer inserted in 
the margin; that the word recéler was essential to entitle a 
Plaintiff to the issuing of a writ of seaisie-arrét ; that it was 
the term employed in the statute regulating the issuing .of 
writs of saiste-arret, and that unless 1t were sworn that De- 
fendant was about to recéler his effects, a party was not 
entitled to the issuing of the writ; that the word celer did 
not convey the same meaning as the word recéler, and that, 
although a party might be about to celer his effects, yet it 
might be done openly and in perfect good faith, and with. no 
intention whatever to defraud his creditors, and that such an 
act would not place him in the position contemplated by the 
statute, so as to give any of his creditors a right to seize and 
arrest his effects ; that the object of the law, it was quite appa- 
rent, was to prevent a debtor from fraudulently making away 
with his effects in order to defraud his creditors, and, for this 
purpose, the word recéler had been used, he, therefore, con- 
sidered the word recéler as ‘essential, and, inasmuch as 
Plaintiff had not used it in the affidavit, the writ of sazsie- 
arret ought to be quashed. That it would also be found on re- 
ference to the affidavit, that the word eeler could not even 
be considered as forming part of the affidavit, for it was in the 
margin only, and no mention or reference to it whatever was 
made in the jurat: this he also considered a fatal objection. 
Dechène, in showing cause against the motion, argued that 
in using the word celer he had complied in the sttictest 
manner with the requirement of the statute. That the signifi- 
cation of the word celer was to secrete,to conceal, put away 
or hide ; that, upon reference to a very recent publication, and 
one of high authority on this subject, (1) it would be found 
that the word celer conveyed this signification, if possible, 
more distinctly than the word recéler ; that it meant to se- 
crete, carry away, hide or conceal ; that, under the word 
receler, it would also be found that the two words were 
synonymous in point of signification ; that it was true, that, 
in the statute, the word recéler. had been used in | reference 
to the word celer, but this was no reason why the latter 
term should not be considered equally good, or that, for that 
reason, it should be considered as having lost its signification ; 
he contended that the word celer, which he had used in the 
affidavit, was a much more correct term than the word recé- 
ler, and that, for this reason, he had erased the latter word 
. from the affidavit.and had inserted the former ; that, with res- 
pect to the objection that the erasure and marginal note in the 


(1) Flemming ct Tibbine, Grand Dictionnaire français-anglaix, vho celer, 
éd, 1857. 
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affidavit had not been mentioned in the jurat, he maintained 
that it was not necessary, inasmuch as the prothonotary had 
affixed his initials to the mgrginal note when subscribing the 
jurat, and that the erasures could not invalidate the allegations 
in the affidavit. 

PER CURIAM; On reference to the authority cited, there 
will be found a difference in the signification of the two 
words. The word recéler is the proper ad more correct 
term, and is also the word used in the statute. There 1s not 
such a difference, however, as to justify the court in quashing 
the writ of saisie-urret. With respect to the objection that 
the erasure and marginal note in the affidavit are not men- 
tioned in the jurat, the court is of opinion, that, inasinuch as 
the prothonvtary’s initials appear affixed to the marginal 
note, the necessity of mentioning the erasures and marginal 
notes in the jurat is obviated. (8 D. T. B. C., p. 135.) 

PLAMONDUN and DECHENE, for Plaintiff. 

Hout and IRVINE, for Defendant. 


CAPIAS.—CAUTIONNEMENT. 
SUPERIOR COURT, Quebec, 1st March, 1858. 
Before CHABOT, Justice. 
BEGIN ‘et al. ve BELL et al. 


Jugé: Qu’une motion pour permission de donner cautionnoment spé- 
cial, après l'expiration dex huit jours ensuivant le rapport d’un writ, 
laquelle motion n’énonce aucune raison spéciale au soutien d’icelle, ne 
peut étre recue. (1) 


This case was submitted upon a motion made on behalf of 
John Bell, one of Defendants, arrested under a writ of capias 
on the 12th Noveinber, 1857 ; that he be permitted to’ put 
in special bail. 

Upon showing cause against the motion, it was contended 
that it could not be granted, inasmuch as it did not set forth 
special matter in support thereof. That the 12th section of 
the 12th Vic., cap. 42, provided that applications of this 
nature, made after the expiration of eight days from the 
return day, should be granted upon special application and 
sufficient cause shewn; that the rules of practice prescri 
that all motions founded on special matter should contain the 
grounds of such motion, and that no grounds not set forth in 
such motion ‘should be allowed to be urged in support thereof 


(1) V. art. 824 C. P. C. 
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and that, inasmuch as Defendunt, had not set forth any spe- 
eial grounds in his motiom,; and could urge none not so set 
forth, that thereof the motion could not be granted. 

In support of the motion it was argued, that Defendant 
was entitled to the application, and that the motion, as it 
stood, was quite sufficient for the purpose, and referred the 
court, in support of this view of the case, to the case of 
Campbell and Atkins, decided in Appeal. 

In reply, it was alleged that a case inore in point in sup- 
port of the position of Plaintiffs than the one quoted, could 
not possibly be found, for in that case, as well as in the case 
of Owen and Wyse, of 1856, the motion for permission to 
put in special bail not only specified the special grounds in 
support thereof, but was also supported by affidavit in 
which the same special reasons were sworn to; so that the 
case referred to, if it had any application whatever to the 
present case, could only be urged against the motion. 

CHABOT, Justice: The terms of the 12th section of the Act 
cited are positive ; they enact that applications of this nature 
shall be special and only granted upon sufficient cause shewn ; 
now, there are no grounds whatever set forth in the present 
motion, and therefore I hold that it must be rejected. (8 D. 
T. B. C., p. 138.) 

Pope, R., for Plaintiffs. 

HOLT and IRVINE, for Defendants. 


ACTIONS POSSESSOIRES.—PREUVE. 


SUPERIOR COURT, Quebec, 9 janvier 1858. 
Before MEREDITH, Justice. 


N'AUD DIT LABRIE et al. vs CLEMENT DIT LABONTÉ. 


Jugé : Que des titrea de propriété qui n’en indiquent pas l'étendue, ne 
peuvent déterminer les limites dans lesquelles l’on a fait des actes de 
poss-s“ion, mais tels titres mettent la pos-erseur enpposé de telle pro- 
priét* dans la même pcsition que s’il n’avait pas de titie du tout. 


MEREDITH, Justice : This is a possessory action ; and Plain- 
tiffs, by their declaration, allege that, for several years before 
the trespasses of which they complain, they were possessed, 
as proprietors, of x tract of land in the scigniory of Lauzon, 
and which, from the evidence, would seem to contain between 
300 and 400 arpents, and to include the lots Nos. 1, 2 and 3, 
on the plan marked P, filed in this cause. The Defendant, 
by a peremptory exception, alleges that the acts of which 
Plaintiffs complain were done by him on the lot No. 2, 
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above referred to, of which he was possessed as proprietor 
under a valid title from the Crown, for more than a year and 
a duy before the date of the alleged trespasses of which 
Plaintiffs complain. _ 
The Plaintiffs and the Defendant have produced their titles, 
as they had a right to do, not that, in this case, any question 
of property can be determined ; but in order to throw light 
upon the acts of possessiun relied on by the parties, and to 
characterise those acts. The rule on this subject is laid down by 
Garnier (1). From the titles thus produced, and the other do- 
cumentary evidence, it appears that in the year 1799, the 
Hon. Henry Caldwell, then seignior of Lauzon, conceded a 
piece of land in the parish of St. Henry, lying between two 
marshes, plaines, and forming as to superficial contents a land 
of about six arpents in front, by thirty in depth. The land 
thus conceded afterwards came into the possession of Isabella 
Reid, who made subconcessions to the extent of about 300 ar- 
pents ; the subconcessions so made being contained within 
the letters A, B, C, D, E, A, on the plan P : after the making 
of these subconcessions, Mrs. Reid made a further subconces- 
sion to one Michel Morissette, by an ucte sous seing privé, in 
the following terms : “ Québec, 30 oct. 1842.—Je reconnais 
“ avoir cédé à Michel Morissette, pour valeur reçue, un lot de 
“ terre dans Lauzon, le reste de la pointe adjoignant la terre 
“de Louis Turgeon, et les personnes de Saint-Jean-Baptiste. 
“Comme je n’ai pas une connaissance parfaite, suffisante de 
“ces lots, j'ai seulement pris la parole de Morissette, qu'il y 
“ avait tel lot; en conséquence de quoi, je dois être considérée 
“innocente, dans le cas où il n yaurait pas tel lot, —ce qui doit 
“ être entré dans le contrat par le notaire.”—Signé, Isabella C. 
“ Reid.” Michel Morissette, a few weeks afterwards, sold to 
one Isanc Fortier, who, on the 26th March, 1844, sold to 
Plaintiffs. The conveyance to. Plaintiffs, which was made in 
consideration of £9 0 0, describes the premises conveyed 
thus: Un lopin qui est situé en la paroisse St. Henry, 4 
_ prendre depuis lu. terre de Louis Turgeon, cultivateur de la 
“ paroisse St. Henry, à aller au haut des terres du trait quarre 
“de la concession de Saint-J ean-Baptiste de la seigneurie de 
“ Lauzon, circonstances et dépendances.” Acting under this 
deed, which purports to convey a “ Jopin de terre,” Plaintiffs 


7 jiéterminer le caractère de la 
‘à résoudre les doutes que’ les enquêtes i laisse fait de 
‘+ savoir à qui des deux parties elle arpa tL” Voveen oe 
and 122 ; and Curasson, pp. 85, 242, 243 
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contend they obtained possession of a tract of land exceeding 
in extent three hundred arpents. So that, according to the pre- 
tension of Plaintiffs, the representatives of Alexander Fraser 
are in possession of more than 600 arpents, although the grant 
to him was of 180 arpents. Whilst the title of Plaintiffs is 
thus under review, with reference to their possession, it is of 
importance to observe that that title does not in fact designate 
any extent of Jand whatever. There are but two lines given 
in the deed, and on reference to the plan P, it will be Found 
that these lines form an angle, so that it is plainly impossible 
to know what extent of land was intended to be conveyed. 
The title of Defendant is a concession from the Crown, 
bearing date the 4th August, 1851, that being about a year 
and a half before the alleged trespasses. The deposition of the 
witnesses, which are very numerous and lenghty, established 
that, between the year 1844, when the title of Plaintifs bears 
date, and the autumn of 1851, when Defendant obtained a 
concession from the Crown, Plaintitis cut and sold timber 
upon numerous occasions, and on several portions of the tract 
of land of which they claimed possession ; and more particu- 
larly that in the winter of 1850 and 1851, they cut on some 
parts of that land a considerable quantity of timber required 
for the Point Levis church ; about the same time, one of 
Plaintifis erected a hut or shed, chantier, in which he lived 
when cutting the timber in question; and he kept the key 
of this hut, until it was burned, ashort time before the ins- 
titution of the present action. The Plaintiffs did not, however, 
clear, or fence in, or otherwise enclose any part of the tract 
of land in controversy. One witness proves-that, in the spring 
of 1853, he and another cut down for Plaintiffs the wood of 
about an arpent of land, so as to prepare it for being cleared ; 
but, this was after the first of the trespasses of which 
Plaintiffs complain, and their claim must necessarily rest 
upon their alleged possession unnule, before the date of 
those trespusses On the part of Defendant it is proved that, 
x short time after the date of the concession from the 
government to him, namely, iu the month of December, 1851, 
he caused the side lines between him and his neighbours to 
be regularly run by .a provincial surveyor, and that both 
those lines were blazed throughout their whole extent ; 
that during the following winters (1851 and 1852 and 1853), 
he cut timber upon the lot conceded to him; and Plaintiffs 
allege that, during the last mentioned winter (that of 1852 
and 1853), Defendant caused one of Plaintiffs to be fined for 
entering upon the same lot. It was in consequence of Defen- 
dant having done this, and of his having continued to claim 
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the lot conceded to him by the government, that Plaintiffs 
have brought the present action. 

Such are the most important facts proved ; and after giving 
to them and the whole of the evidence the most careful cunsi- 
deration, I have come to the conclusion that the action cannot 
be maintained. 

In the first place, I hold that Plaintiffs can derive no 
benefit from the title which they have produced. The principal 
use to Plaintitfs of a title in the present case, would have 
been to ascertained and determined the extent of the pro- 
perty to be affected by their acts of possession. The deed 
produced by them, as already explained, does not describe 
any particular extent of property, and, therefore, cannot have 
the effect of giving limits, as it were, to their acts of posses- 
tion. The Plaintiffs contend that the object of that deed was 
to convey to them a tract of land comprehending the three 
lots marked 1, 2 and 3, respectively, on the plan P. The De- 
fendant, on the other hand, contends that the “ lopin de terre” 
intended to he conveyed by that deed, is the piece of land of 
an irregular figure lying within the letters A, B, C, F, A, on 
the Plan P, and containing about 100 arpents. It is impos- 
sible to say which of these pretensions is nearest the truth, 
all that is certain in this respect about the deed, is, that it 
does not describe any certain tract of land ; and, therefore, in 
so fur as regards the present action, Plaintiffs are in the same 
position as if they had not produced any title whatever. Being 
then of opinion, as I am, that Pluintiffs have not shewn even a 
prima fucie title to the tract of land in dispute, I further 
hold that they could not, by cutting timber, from time to 
time, on different parts of that tract, acquire a possessory 
right to the whole of it, so as to enable them to maintain 
an action such us the present. The difference that exists 
between the effect of an entry upon land with title, and 
the effect of an entry upon land without title, is very important 
and is clearly established by the best authorities. Troplong 
says : “ Lorsque lu possession est fondée sur un titre, on eu 
“ règle l'étendue sur la portée du titre méme; c'est lui qui 
“ sert à l'iterpréter et à en fixer la portion, (1)” and the same 
author, at No. 251, says: “un usurpateur ne serait pas censé 
“ avoir posé la chose qu'il prétend avoir acquise par prescrip- 
“tions ilne l'avait occupée pied à picdet d’une manière patente,” 
and Curasson, p. 96, observes : “ La possession annale serait 
“aussi vainement invoquée par celui qui, sans se livrer à 
“ l'exploitation d'un canton de bois, appartenant à autrui, y 
“serait allé couper quelques arbres ça et là Le propriétaire 


(1) Traité de la Prescription, No 277. 
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“ seul, muni d'un titre, pourrait faire considérer de pareils 
“ faits comme des actes de possession; de la part d’un tiers, 
“ ils sont équivoques et ne pourraient être considérés que comme 
“ des délits.” | 

Applying these principles, which are founded in justice, to 
the present case, it is plain that we cannot bound the posses- 
sion of Plaintiffs by their title, because that title does not give 
the boundaries of any certain tract of land ; nor can we assign 
limits to that possession by the aid of metes and bounds, be- 
cause they did not by their acts of possession fence in, or en- 
close, In any way, the whole or any part of the tract in con- 
troversy ; and it is equally impossible to declare the possession 
of Plaintiffs coextensive with their improvements, for in fact 
they made none deserving of the name. I do not lose sight of 
the small abatzs supposed to have been made by Plaintiffs in 
the spring of 1853, but the making of that abatis was, as al- 
ready observed, after the alleged trouble by Defendant, and, 
therefore, cannot in any way influence the result of the pre- 
sent suit. I also bear in mind the erection of a hut by Plain- 
tiff, but the erection of this hut, the site of which did not oc- 
cupy the 300th part of an arpent, by a party without title, 
cannot extend his possession beyond the land it actually occu- 
pied ; and considered with reference merely to the land covered 
but the hut itself, the matter is obviously of too httle impor- 
tance to engage the attention of the court. It was also con- 
tended by Defendant that the possession of the land during 
the year and day prior to the alleged grievances, was in him 
and not in Plaintiffs ; but as it appears to me that Plaintifis 
have failed to show that they ever had such a possession of 
the tract of land in question as would enable them to maintain 
the present action, I think it needless to consider the other 
points urged by Defendant. I will merely add that as Defen- 
dant entered upon the lot which he claims, not only under a 
title from the Crown, but after an application formally made 
by Plaintiffs for the same property had been considered and 
rejected, (1) he might reasonably hope that he could do so, 
without giving Plaintiffs any just cause of complaint ; and 
that, under these circumstances, it is the duty of the court 
to examine the alleged possession of Plaintitis, with even more 
than ordinary cure. Curasson (p. 84) observes : “ L’'usurpateur 
“ qui dénué de titre fait valoir sa possession annale contre le 
“ vrai propriétaire doit être vu moins favorablement ; c'est à 
“ son égard surtout qu'il faut examiner si la possession est lé- 
“ gitime, et réunit tous les caractères voulus par lu loi. ” 


(1) As to effect of this application by the Plaintiffs, see Curasson, pp. 88, 89. 


TOME VI. 12 
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For these reasons I am of opinion that Plaintiffs’ action must 
be dismissed. (8 D. T. B. C., p. 140.) | 

CASAULT and LANGLOIS, for Plaintiffs. 

T'ASCHEREAU, J. T., for Defendant. 


COURS D’EAU.—MOULIN. 
SUPERIOR COURT, Sherbrooke, 27th January, 1858. 
Before SHORT, Justice. 


CHAPMAN vs CLARK et al. 


Jugé : Que le propriétaire d’un moulin supérieur n'a pas le droit d’obs- 
truer une rivière navigable et flottable et dont on se sert pour descendre 
des billots, en barrant telle rivière avec un beaume, et que des individus 
propriétaires de moulins inférieurs, les billots desquels sont retenus par 
tel beaume, sont en droit, après avis raisonnable et demande faite pour 

rmission de passer leurs billots, d'ouvrir tel beaume et d’y passer leurs 

illots pour descendre la rivière, et qu’ils ne sont pas responsables des 
dommages causés À la personne obstruant la rivière, les billots de telle 
personne ayant été emportés par le courant. (1) 


SHORT, Justice : This is an action of damages brought by 
Plaintiff against Defendants for having, on the 10th and 17th 
June, 1856, opened and cut his boom on the river Saint 
Francis. The Plaintiffalleges that Defendants, by themselves, 
their agents and servants, broke and opened Plaintiff's boom 
on the river Saint Francis, and allowed his logs to drift 
down the stream and become lost. The allegation of the 
declaration, as far as regards the first occasion complained 
of (the 10th June), is not what it should be. It is simply 
alleged that Defendants broke the boom without stating that 
it was without Plaintiff's consent, or unlawfully, or illegally 
on the second occasion, it is alleged that it was against the 
consent of Plaintiff. The Plaintiff also claims damages for 
loss of profits on other logs which he had contracted to saw, 
but does not allege what those profits were. The court 
consiaers this damage too remote. The consideration of the 
court has been directed to the damage done on the 10th and 
17th June. The Defendants pretend that Plaintiff had no 
right to construct a boom obstructing a river which they say 
is navigable et flottable, and also that most of Plaintiff's logs 
were lost ina drive prior to those complained of, and that 
Plaintiff, who had a small quantity of logs, took occasion to 
put these logs into the river immediately before Defendants’ 
drive, in order to compel Defendants to drive them down the 


(1) V. art. 5535 8. R. Q. 
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river. The evidence shews that Defendants built large mills 
and booms, at Brampton, some 10 miles below Plaintiff's mill ; 
that subsequently Plaintiff built his mill and boom across the 
river Saint Francis in Lennoxville. That on the 10th June, 
Defendants had several millions of feet of lumber which had 
come down to Plaintiff's boom, and Plaintiff had only a 
small quantity ; the proportion of Defendants’ logs to the 
Plaintiff being about 20 to 1. There were three drives : the 
first, under Lord; the second, under Richardson; and the 
third, under Lord; of the first drive under Lord, no com- 
plaint is made. It is clearly shewn, that a portion of Plain- 
tiff’s logs come down the river in the first drive, what por- 
tion came down on the 10th June does not appear. It appears 
also, that there was a sluice in the boom for separating logs; 
but whether it was for the benefit of Plaintiff or of all par- 
ties does not appear. On the 10th, the boom was forced up 
and was broken, and three fourths of the logs passed under 
the boom; but there is no evidence to show that the boom 
was broken by Defendants’ men, and the witnesses all say 
that it was then impossible to assort the logs. On the 17th, 
the evidence goes to show that the boom was opened by Lord, 
the foreman, and that, when the drive arrived, a portion of 
the logs had been passed through the sluice, and it was 
afterwards closed, and Plaintiff when requested by Lord, the 
foreman, refused to open the boom, Lord, after giving Plain- 
tiff time to open the boom, and after he had declined to do so, : 
opened the boom, and allowed the logs to pass through. 

The question arises: had Plaintiff any right to place a 
boom across the river? To decide this, we must first inquire 
what kind of a river it was. Was it public juris, a high- 
way, navigable et flottable? The court holds that it was. It 
is not a river the bed of which belongs to the riparian pro- 
prietors. Ifa highway and for the use of the public, has 
any one a right to obstruct it? It is clear that, as the law 
now stands, such a river cannot be obstructed so as to prevent 
its free use. The 14th and 15th Vict, cap. 102, clearly 
shows this. The 6th Vict., cap. 17, imposes a penalty for 
causing any obstructions in rivers. The 16th Vic. cap. 191, 
extended to Lower Canada by the 18th Vic, cap. 84, 
authorizes a number of persons, not less than five, to form 
themselves into a company and to erect booms, slides, ete. 
but not in a navigable river, clearly showing the - object 
was to prevent obstructions. The Plaintiff had the same 
rights as Defendants, but he must use them without injuring 
other parties or obstructing the navigation of the river; and 
because he had the right to use the stream, it does not 
follow that he had a right to prevent one from using it who 


180 RAPPORTS JUDICIAIRES REVISÉS 


had twenty times as many logs as he had. He had no right 
to erect a boom 80 as to inconvenience others or impede the 
navigation of the river. Besides, there is nothing to show 
that Plaintiff is a riparian proprietor. The question then 
comes up if Plaintiff had no right to obstruct the river by 
his boom, were Defendants justified in raising the boom so 
as to allow their logs to pass? The court is of opinion that 
they were, that they had a right to abate a common nuisance 
in the same manner as a traveller on the highway would 
have a right to remove a gate or obstruction in order to 
enable him to pass without waiting the tardy process of the 


Jaw. Plaintiff’s action dismissed (8 D. T. B. C., p. 147.) 


Hott and Irvine, Attorneys for Plaintiff. 
RITCHIE, T. W., Counsel. 
SANBORN and Brooks, Attorneys for Defendants. 


CESSION DE BIENS.—PROCEDURE. 
SUPERIOR CouRT, Quebec, 6th April, 1858. 
Before BowEN, Chief Justice. 


FostTER et al. vs DORION et al. 


Jugé : Que, dans l’espéce, la requête pour ein prisonnement, en vertu 
des dispositions de la 12e Vic., ch. 42, sec. 8, était suffisante et ne 
pouvait être renvoyée sur défense au fond en droit. (1) 


The Plaintiffs filed a petition for attachment, under the 
provisions of the 12th Vic, cap. 42, sec. 8, alleging that 

efendants had, after the institution of the action and 
before the making of the statement filed by them, as well 
as within thirty days next preceding the institution of the 
action, secreted a large portion of their property, exceeding 
in value £2000, with the intent to defratd their creditors, 
namely: that, at the city of Quebec, during the year 1856, 
and the fall of the year 1855, while they, Defendants, were 
well known to be in a state of insolvency, they made over 
clandestinely for cash and money securities, convertible and 
converted into cash by them, to divers persons, among others 
to Beer Jacobs and others, their stock in trade, with the 
express intent to cheat and defraud their said creditors; and 
that they did, by such means, cheat and defraud Plaintiffs 
and other creditors. The Defendants severally demurred to 
this petition. Fournier, in support of the demurrer, mail” 


(1) V. art. 773 C. P. C. 
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tained that, in a petition of the nature of the present, 
having for its object the restraint of the liberty, and the 
imprisonment of the subject, the allegations ought to be 
clear, distinct and precise ; that more particularly where 
allegations of fraud were necessary, they should be set forth 
with the utmost certainty and explicitness, even in ordinary 
cases of civil procedure, and still more so in cases like the 
present, which partook more of a criminal character, the 
penalty going to deprive the party petitioned against of his 
liberty ; that the allegations of fraud, in this petition, were 
not sufficiently set forth; that the time, manner, place and 
means by which the alleged act or acts of fraud had been 
committed, ought to have been specifically set forth, so that 
the peculiar character of the act might be judged of from 
the manner and circumstances under which it had been per- 
formed ; that there were two Defendants in the cause, and 
that it was not stated in the petition which of the two it 
was that committed the alleged act or acts of fraud referred 
toin the petition; that, even admitting all the allegations of 
the petition to be true, they would not be sufficient to sus- 
tain it under the provisions of the above cited act, because it 
was alleged that Defendants sold or made over their stock in 
trade to others ; now, this act, among people in business, did 
not imply fraud, because the business of Defendants, as 
merchants, was to sell their stock in trade; and, therefore, 
the petition, to entitle Plaintiffs to its prayer, ought to have 
gone further, and have shewn that Defendants’ proceedings 
were fraudulent, and in what way they were fraudulent. 

Per Curiam: Cannot the Plaintiffs do this in their state- 
ment of facts ? 

No, they cannot allege any thing in their statement of facts, 
not contained in the petition. 

BowEN, Chief Justice : I am of opinion, nevertheless, that 
the allegations of the petition are sufficient, and that the de- 
murrer cannot be maintained. (8 D. T. B. C., p. 152.) 

ANDREWS, CAMPBELL and ANDREWS, for Plaintiffs. 

FOURNIER and GLEASON, for Defendants. 
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PROCEDURE.--ARTICULATION DE FAITS. 
SUPERIOR COURT, Quebec, April 5th, 1858. 
Before BowEn, Chief-J'ustice. 


ROULEAU vs BACQUET. 


Jugé : Qu’une articulation de faits qui contient des matières qui ne 
sont pas énoncées dans la déclaration ou dans les plaidoyers, ou des 
matières admises par tels plaidoyers, est valable. 


The cause was heard upon a motion on behalf of Plaintiff to 
reject Defendant's articulation of facts from the record, on the 
ground that it was too diffuse, and contained matter not to be 
found in the declaration or plea in the cause, and also matter 
not denied by the pleadings. 

TESSIER, in support of the motion said, that, upon reference 
to the motion, it would be found that the articulation of facts 
partook more of the character of a plea than any thing else; 
that it repeated, in their entire, many of the allegations in the 
plea, some of which were not denied by the pleadings. He con- 
tended that an articulation of facts ought to be short and 
concise, and as specific as the nature of the facts to be proved 
in the cause would admit ; that, in France, from which coun- 
try the practice of filing statements or articulation of facts had 
doubtless been taken, the practice was to make articulation 
of facts short and precise (1). That nothing should be alleged 
in the articulation that was not denied by the pleadings, and 
which it was not necessary to prove ; that otherwise, the ar- 
ticulation of facts would be a pleading, and the opposite party 
would also have to insert in his answer to the articulation of 
facts of his adversary a number of statements equally discur- 
sive and argumentative ; and that, in fact, the atticulation of 
facts would in such case, only be renewal or repetition of the 
declaration or plea as the case might be, and the opposite 
party to prevent any of these allegations from being taken as 
admitted, would have to put in an answer to the articulation, 
equally partaking of the character of a plea and as argumen- 
tative as the pleadings in the cause. 

Chambers, against the motion, contended, that if there were 
any allegations in the articulation, which were not denied by 
the pleadin ,or which he could not prove, from the circums- 
tances of their not being contained in the declaration, such 
allegations weré mere surplusage, and did not vitiate the state- 
ment of facts ; but he denied that any allegation would be 


(1) Dalloz, vo Articwation de faits. 
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found in the articulation of facts, which was admitted by the 
pleadings in this cause, or which he could not prove. 

BowEN, Chief-Justice : The articulation of facts might cer- 
tainly have been more concise than it is, but this is merely 
surplusage, and I think quite in keeping with the law itself, 
which enforces, such a practice as that of filing articulation 
of facts. What does the articulation of facts amount to? It 
amounts to this : that you have to repeat in every cause, the 
pleadings which have already been filed therein. It is a prac- 
tice which serves no object, and is perfectly useless. I, there- 
fore, think that articulation in this cause is good, though it is 
perhaps longer than it mignt have been ; but, nevertheless, I 
consider that it is in compliance with the terms of the law, 
which makes such a practice necessary. (8 D. T. B. C., p. 154.) 

TESSIER, for Plaintiff. 

CHAMBERS, for Defendant. 


LOCATEUR.—RESPONSABILITE. 
QUEEN’S BENCH, APPEAL SIDE, Quebec, March 14th, 1858. 


Before Sir L. H. LAFONTAINE, Baronet, Chief Justice, 
DuvaL and CARON Justices. 


GALLAGHER and ALLSOPP. 


Jugé : Que, dans l'espèce, l’Appelant, locataire de M, était on droit 
de porter une action pour voies de fait contre l’Intimé, propriétaire 
voisin des lieux occupés par l’Appelant ; l’Intimé ayant depuis plu- 
sieurs années permis l'accumulation de décombres contre le mur de sé- 
paration entre sa propriété et celle occupée par l’Appelant, cette accu- 
ant a) ayant causé la chnte du mur sur les lieux occupés par l’Appe- 
ant. (1) 


This was an action instituted by Appellant, Plaintiff in the 
court below, to compel Respondent, proprietor of the premises 
adjoining those in the occupancy of Appellant, as the tenant 
of one James Motz ; to remove a quantity of rubbish, ruins 
and other materials, from the yard of the premises so occupied 
by Appellant, which had been thrown therein, by reason of the 
negligence and carelessness of Respondents, who allowed such 

uantities of rubbish to collect in his own yard, and to be 
thrown up against the wall dividing the two premises, that 
said wall was thereby thrown down, and the stones thereof, 
together with the rubbish so piled up against it, were thereby 
thrown and projected into Appellant's yard, and there allowed 


(1) V. art. 1616 C. C. 
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to remain, to his annoyance and injury, although he frequently 
requested Respondent to remove and take away the same. 
The declaration concluded by praying, that, in default of Res- 
pondent removing said ruins and rubbish from the yard of 
Appellant, within such delay as the court should fix, that he, 
Appellant, should be authorized so to do, at the cost and 
charges of Respondent; and, further, prayed for a condemna- 
tion of £25, as and for damages suffered, by means of the 
nuisance and loss of the use of a portion of the yard in ques- 
tion. The Respondent, by peremptory exception, pleaded that 
the wall in question was a mur mitoyen between Respondent 
and the proprietor of the premises occupied by Appellant, 
and that, if ever it fell, at any time, it was in consequence of 
its age and natural decay, and from the rolling down, in con- 
siderable quantities, of stones and gravel from the cape, and 
was not occasioned by the act or negligence of Respondent or 
his tenants, and that, therefore, Appellant, being a tenant, had 
no right of action against him, to compel him to remove the 
ruins or rubbish in question, nor to repair nor rebuild said 
wall, and concluded by praying for the dismissal of the action. 

The evidence established that the wall in question was 
mitoyen, and was thrown down by the stones and rubbish 
which had been piled up inst it by the tenants of Res- 
pondent, the stones and rubbish in question being composed, 
partly of the excavations from a sewer dug in Respondent’s 
yard, and partly from the stones and gravel which, for some 
years previously, had been gradually falling down from the 
cape, and which the tenants of Respondent had been in the. 
habit of throwing up against the wall with the other rubbish 
piled up against it. 

For Appellant, it was contended, that, from the tenor of 
the judgment, and from the allegations in Respondent's ex- 
ception, it was evident that the nature of Appellant’s demand 
was misunderstood. That there was a misapprehension by 
Respondent of the action, may be gathered from the state- 
ments in his plea, that, as tenant, Appellant had no action to 
compel him, Respondent, to rebuild or repair said wall, since 
Appellant sought for neither the rebuilding nor the repairing 
of the wall, but simply for the removal of the ruins from his 
premises, and, on the supposition that he did not mistake 
the object of Appellant’s action, he was then in error as to 
the law, inasmuch as it is alleged in his exception, that, 
because the wall was in common between him and Motz, 
Appellant had no action, whereas that fact of its being a 
mur mitoyen, must be perfectly immaterial to Appellant's 
right to compel the removal from his premises, occupied as 
tenant, of the remains of the wall precipitated upon them by 
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the negligence of Respondent, for, doubtless, it will not be 
contended that Appellant’s right of action to cause Respon- 
dent to remove an incumbrance and nuisance placed upon 
Appellant’s premises could be affected by the circumstance of 
the materials causing the nuisance being common property, 
or that the question of property in them, could at all arise in 
the cause. The Respondent was then evidently wrong as to 
his proposition of law, unless indeed, which was more pro- 
bable, he was, as before stated, under a misapprehension of 
the thing asked for by Appellant, it being supposed by him, 
that the reconstruction or repair of the wall in question was 
demanded, while in fact it was simply the carrying away of 
its ruins from the property occupied by him, two things 
totally distinct, and having no relation the one to the other. 
The Respondent's exception, however, contained other aver- 
ments amounting toa denegation of those in Appellant's 
declaration, such as that the wall fell by reason of its age 
and natural decay, and that its destruction was not caused 
by the negligence or acts of Respondent or of his tenants, 
and had the allegations been proved, or had not Appellant 
established the reverse, his declaration would have been 
unsustained by evidence, and his action would consequently 
have been unfounded. Now the truth or falsehood of these 
statements made on the one side and denied on the other, and 
the amount of damage suffered by Appellant, if his state- 
ments were shown to be true, were the only issues of fact 
between the parties, and the only ones to be adjudicated upon 
by the court below, while also the sole issue of law upon the 
verified allegations of Appellant’s declaration was this,—had 
he, as tenant, an action against Respondent to compel him to 
abate a nuisance which, through his fault, had been cast upon 
the premises demised to Appellant, and of which premises he 
was then in possession ? The court below seems also to have 
been drawn by the pleading of Respondent beyond the 
questions at issue, and to have considered Appellant’s demand 
to be the reconstruction of the wall in question, instead of 
the removal of the ruins, while at the same time Appellant 
contends it has doubly erred in its appreciation of the evi- 
dence adduced, in coming to two incorrect conclusions. Ist. 
That the falling of the wall was not the effect of any act 
committed by Respondent or his agents; and 2dly. That the 
nuisance complained of, was the result of the natural falling 
of stones from the cape. It will be observed that the former 
of these propositions, includes one of law, as well as of fact, 
namely : whether, under the circumstances, Respondent's 
tenants were not, in the eye of the law, his agents, and it is 
submitted, that neither of these statements of fact will be 
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found to be substantiated by the evidence of record in the 
cause, while at the same time, Appellant is advised, had both 
these allegations been established, still it would not follow 
that the Judgment of the court dismissing his action, was 
correct. It would not be required for the maintenance of 
Appellant’s action, that Respondent should have committed 
any act by which the wall was thrown down, his non- 
feasance, his omission to do that which he ought to do, 
whereby it was destroyed, would render him amenable, 
and although the destruction of the wall might have been 
occasioned by the natural descending of stones from the 
cape above it, his liability would have still existed if he 
could, by prudent measures, have prevented this mischief 
to his neighbours, that is, unless the falling stones had 
amounted to a force majeure. Now, whether it was or 
not by the erroneous pleading of Respondent that the court 
was led to the consideration of that which was not before 
it, and, therefore, to a conclusion unsatisfactory to Appel- 
lant, it is evident that it was conceived his action was: 
instituted for the reedification of the wall in question, 
since the court in its judgment says: “the Plaintiff, as 
tenant, has not established any legal right of action ” and 
it appears probable by the grounds assigned in the judg- 
ment, that the court would, had it considered it proven 
that the overthrow of the wall had been caused by the act 
of Respondent, have maintained the Appellant’s supposed 
action and ordered its rebuilding. There can be no occa- 
sion however now to consider whether such a suit for the 
reconstruction of the wall would, even under those cir- 
cumstances, have been founded in law, there was in fact 
no such demand made by Appellant. The court below in 
denying Appellant's right of action, assumes, for grounds 
of such decision, that the wall was not demolished by any 
act of Respondent or of his agents, but by natural falling 
of stones from the cape above the property. The evidence 
sumined up amounts to this, that Respondent, for a period 
of upwards of 23 years, by himself and his tenants, so 
uses his property that he permits dirt and rubbish to 
increase thereon and suffers it, together with the excava- 
tions from a sewer on his premises, to be piled by his 
tenants to the height of twenty-four feet against his neigh- 
bour's wall, that he is not even ignorant of this, but pro- 
mises to cause the removal of the nuisance, and fails so 
to do, in consequence of which neglect on his part, the 
wall in question is precipitated upon the premises occupied 
by Appellant, who is thus from the month of April, 1856, 
until the bringing of his action deprived of the use of a great 
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portion of the property by him leased. Under these circums- 
tances, can it be supposed that the law affords no remedy ? 
The Appellant is not so advised, but, on the contrary, is led 
to consider that it gives him a threefold redress, the one by 
action against his own landlord, the others againet the Res- 
pondent’s tenants and Respondent himself, and so judging he 
made his election and instituted his action against the person : 
he considered the most in fault, and the one consequently 
upon whom the effects of his illegal conduct must ultimately 
fall, by which proceeding a circuity of actions was avoided. 
Now, it is well known that the obligations of the lessor 
towards his lessee are not the same as those of neighbouring 
proprietors or tenants towards each other. The landlord is 
by law bound to cause his tenants to enjoy the thing leased (1). 
The neighbour, whether proprietor or tenant, is merely like 
all the world under the obligation to permit him to enjoy it, 
so that when the Appellant contends he has an action against 
his landlord Motz, he means not the actio wnjurarum, 
because both by the old and modern law of France, “ Le 
“ bailleur n'est pas tenu de garantir le preneur du trouble 
“ que des tiers apportent par Fes voies de fait à sa jouissance, 
sans prétendre d'ailleurs aucun droit sur la chose louée. ” (2) 
But an action such as it would be competent to a lessee to 
institute against his lessor on account of the total or partial 
loss of enjoyment of the thing leased by reason of a vis major, 
such as a tempest or fire rendering necessary something 
beyond such repairs as it is incumbent upon tenants to make 
(réparations locatives), or such a case as the present, whereby 
Appellant is deprived of a large portion of his premises by 
the tortious acts of his neighbours, which, as to Appellant, is 
a force majeure that he could not prevent. Yet, although 
the legul obligations of the neighbouring proprietor or oc- 
cupier is not in any wise to cuuse his neighbour to enjoy 
his property, he is still legally bound to permit him so 
to do, and, if he does not, the actio injuriarum would lie 
against him, he is bound by all law so to use his own 
property as not to annoy his neighbour, he is not only 
held not to commit any illegal act injurious to him, but 
not to suffer any thing to be done or to remain upon his 
premises, no matter by whom committed or how cast there, 
if noxious to another, the law would not permit him to 
cause any offensive matter to be placed upon his premises, 
or to remain there, if accidentally or otherwise cast upon 
them, but by such conduct he would render himself liable 


(1) Code, art. 1719; Pothier, Zou2 72, N 53. 
(2) 6 Marcadé, p. 458; Pothier, Louaye, N° 81. 
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to an indictment for a nuisance, as well as to an action 
for the private injury, and would be compellable to remove 
the same, and this obligation and these liabilities, it is 
apprehended, would be common ty the owner and to the 
occupier of the property. It cannot be doubted that had 
the Respondent permitted his wall fall through age, whereby 
the adjoining tenant had been injured, he would be amen- 
able for the damages which would ensue, then suppose 
the wall to have been common, a mur mitoyen, his liabi- 
lities would be none the less, but his coproprietor would 
be also liable towards the person injured, and if the wall, 
instead of being prostrated from age or natural decay, 
should be forced down by the suffering to gather about 
it or to be piled against it by his tenants, who occupied 
the premises year after year, such quantities of rubbish as 
collected in the yard adjoining, would not the proprietor 
be at the least equally liable for the damages thereby 
causeu as if its fall had been occasioned by natural decay ? 
Again, supposing that Respondent should not be amenable 
for his non-feasance in that respect, the anly semblance 
of difficulty in holding him responsible would be the ren- 
dering him liable for the acts of his tenants, and here 
Appellant submits that he should be so held, respondeut 
superior, is the language of the law of reason. The Res- 
pondent ‘possessed his property by his tenants. The rela- 
tion of superior and subordinate existed between them. 
Blackstone, in his Commentaries, states: “ I may lawfully 
“enter my neighbour's land, and peaceably pull down that 
“which is an unlawful annoyance to me.” Certainly then 
a landlord may enter upon his own property for such 
purpose. The Appellant contends Respondent not only had 
the right to do so, but that he was bound to see that his 
tenants so possessed his property as not to injure their 
neighbours. The continued acts of his tenants from year 
to year, done with his knowledge, which he might have 
prevented and which were done in reality as tenants, and 
with a view by them of enjoying the premises by pro- 
curing a passage to the rear of them, were surely adopted 
by him, and became his own acts und within the mean- 
ing of the law, the acts of his tenants were the acts of 
his agents or servants, “ c’étaient des actes commis dans 
“ l'exercice des fonctions auxquelles ils étaient proposés. ” 
The Appellant contends that the wall was in fact des- 
troyed by the neglect of duty of Respondent, and that 
wherever there is a disregard of duty there is liability to 
an action. He knew of the accumulation of dirt and 
stones upon his premises, and even if he knew it not his 
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ignorance would not excuse him, he was bound to know 
it. If the wall had been unsaïe from natural decay, it 
would not have availed him to plead ignorance of the fact, 
then, if stones were piled ainst it, year after year, his 
ignorance of that fact would not excuse him, he was 
bound to see that it was not in a dangerous state from 
any cause. But it is established in evidence, not only 
that he was well aware of the state of the premises, but 
that he promised to remove that, which, for the want of 
removal, caused the destruction of the wall. The Ap- 
pellant does not suppose that the mere voluntary promise 
on the part of the Respondent would give rise to any 
legal obligation, but he submits that no such undertaking 
would have been made by him without the existence of 
an obligation, and he believes that such obligation did 
exist towards any individual to whom the materials were 
likely to cause an injury. Will it be said that Respondent 
had not the control and management over the materials 
collected on his premises, and rendering them almost unin- 
habitable, and his buildings or wall dangerous to his 
neighbours ? Marcadé, in his Comments upon the art. 1385 
of the Code Napoléon, which enacts that the owner of an 
animal is answerable for the damage caused by such ani- 
mal, says: “Cette règle de l'article 1385, ne s’appliquerait 
“ pas aux animaux libres dans les bois, puisqu'ils ne sont 
“ pas la propriété de celui sur le terrain duquel ils repo- 
“gent,” and adds, “ sans doute, les propriétaires ou fermiers 
“des terres voisines auxquels nuirait la trop grande abon- 
“ dance du gibier, pourraient se plaindre, mais, au lieu de 
“ pouvoir placer le Défendeur sous le coup de l'article 
“ 1385, ils ne pourraient invoquer que les articles 1382, 
“ 1383, et n’obtiendraient une indemnité qu’en prouvant 
“que c'est par la faute de leur adversaire que le gibier 
“ s'est accru outr2 mesure.” (1) Pothier says: “On appelle 
“ délits et quasi délits les fuits illicites qui ont causé quelque 
“ tort à quelqu'un d’où naît l'obligationde les réparer. ” (2) Mer- 
lin, in his Rép. de Juris. states: “ C'est l'indemnité ou 
“ dédommagement qu'on doit à la personne à qui l’on a 
“ causé quelque préjudice.” (3) And Denisart says: “ Dans 
“tous les cas où il s’agit de savoir s'il est dû des dom- 
“mages et intérêts, et en quoi ils consistent, 1l faut con- 
“ sidérer la qualité du fuit qui a causé le dommage, la 


(1) 5 Marcadé, p. 283. 
(2) Introduction gén. aux Couts, N° 110. 
(3) 4 Rép. de Juris., vo Dommages-Intéréta, p. 26. 
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“part que peut y avoir celui à qui on l’impute son inten- 
“tion, et quelles ont été les suites du fait, c'est sur ces 
“vues et sur celles des circonstances particulières, que les 
“ juges doivent, par leur prudence, décider les questions de 
“cette nature.” (1) Therc is also. a case reported in the 
Journal of Audiences, vol. 4, page 767, of an action against 
the owner of a mill brought by the adjoining proprietor, 
for damage done him by the miller’s tenant in trespassing 
upon his garden and pilfering his fruit, in which judgment 
was rendered in his favor, but was reversed in appeal, 
because “ il n’y avait ni complicité, ni connaissance, ni 
“ tolérunce, et quenfin l’Appelant n'avait point vu la 
“ chose, ni pu Vempécher.” In fine, though the general 
rule of law is, that “ Tous délits sont personnels, ” the ex- 
ception is where the act of commission or omission is 
within the knowledge of the party who could have pre- 
vented the mischief; Merlin lays it down: “ Celui qui, par 
“ga négligence ou la négligence de ceux dont il doit re- 
“ pondre, cause du dommage à autrui, est obligé de le 
“ réparer,” and adds, “la même décision s'applique à ‘ceux 
“qui causent du dommage parce qu'ils ignorent les choses 
“qu'ils devraient savoir”. (2) The Appellant has shewn 
that the wall in question was prostrated by the rubbish 
in the Respondent’s yard; that alone, without tracing 
more specifically the further suffering it to be heaped 
against the wall, establishes a prima facie case of negli- 
gence on his part, and the onus probandi lies on him 
to establish that the accident arose from some ‘inevitable 
vis mujor, if such had been the case; this he has not 
done. M - 

For the Respondent, it was maintained that the wall in 
question, being a mur miloyen, and having fallen from old 
age and the natural falling of stones from the cape, that the 
proprietor of the premises occupied by Appellant, alone had 
a right of action against Respondent for the reconstruction 
of the wall in question, upon his offering to contribute one 
half of the expense of such reconstruction ; that the tenant 
had no right to any such action. (3) That the court below 
had adopted this view of the case, and, that the judgment 
was correct, und ought to be confirmed. The only question 
was whether Allsopp was guilty of a trespass or voies de fait 
towards Appellant, which evidently he was not ? 


(1) 2 Col. de Déc. nouv., p. 171, No 5. 
(2) Rép. de Jurisp., vo Dommage, p. 25. 
(3) Toullier, vol. 3, Nos 204, 207, 213 and 214. 
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AYLWIN, Justice, dissentiente, said he had the misfor- 
tune to differ from the majority of the court in this case. His 
Honor here recited the allegations in the declaration and 
pleadings, and said, that the court below dismissed the action 
upon the merits, and he thought very properly, that he 
would have dismissed the action upon demurrer. His Honor 
here remarked, that there was a difference between the old 
law of France taken from the Roman law, and the modern 
law of France upon this subject ; that the contract of sale and 
lease of the modern law of France, was not the contract of 
sale or lease of the old Roman law ; that, under the latter, 
the proprietor had much greater power than was given to 
him by modern French legislation ; that, to entitle a Plaintiff 
to an action such as Ap ellant in this case had instituted, it 
was necessary that he should be in possession of the premises 
injured or encumbered, and that a tenant was not in such 
possession, was most clearly laid down by Pothier (1), and 
also by Marcadé. That under the terms of the lease of the pre- 
mises in question, Appellant had a perfect right to proceed 
aguinst his landlord, apart from any right the law afforded 
him. His Honor then remarked, that, upon looking at the 
evidence adduced, he found it of the most extraordinary 
character, for, upon reference to the evidence of Motz, who 
was the proprietor of the premises occupied by Appellant, it 
appeared that Appellant himself was under the impression 
that his recourse was against hisown landlord, for he went to 
complain to him about the nuisance in question ; and Motz, 
upon that, wrote to Respondent, who, he says, undertook to 
remove it ; that the damage was differently estimated, and 
some of the witnesses must have had an extraordinary idea 
of the value of a pig pen, for the Appellant kept four pigs, 
and the witnesses swore that the damage he suffered by being 
unable to keep these four pigs in his yard, was as much as 
£40, some even say £50. His Honor concluded by remarking 
that ‘he was of opinion that the judgment of the court 
below was a right one ; and that a tenant had no right of 
action against third parties in cases of this description. 

Duval, Justice : The court below, in my opinion has 
misconceived the action. The Appellant brought his action 
against Respondent, alleging that, in consequence of his 
negligence and carelessness, in allowing a quantity of stones 
and rubbish to collect on his premises, the wall dividing 
the two properties was thrown down, and precipitated into 
his yard, to his great annoyance and inconvenience ; and 
that notwithstanding that he had frequently requested him, 


(1) Contrat de louage, N° 91. 
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to remove the rubbish and ruins from his yard, that he had 
always refused to do so, whereby he had suffered damage. 
Now, with these facts before us, for these allegations have 
been fully proved by Appellant, how can it be conceived 
for a moment that the proprietor of the premises occupied 
by Appellant, would have a right of action against Allsopp, 
Respondent ? This is an action of voies de fart ; it is not 
an action for trouble in the enjoyement of his premises 
against which, by law, his landlord is bound to protect him. 
There is a wide distinction between the two cases, and this 
distinction will be found to be laid down in Pothier, Traité 
du Louuge, Nos 81 and 287; and the same doctrine will 
be found laid down in Troplong, Duvergier and Dalloz ; and, 
in this particular, there is no difference between the old 
and the modern law of France. Applying the principle here 
laid down to this case, could Allsopp pretend that he would 
have aright to throw down the wall whenever he thought 
proper, and that the adjoining tenant would have no right 
of action against him? No. The proof adduced establishes 
that the wall in question was thrown down by the nepgli- 
gence of Respondent in allowing the rubbish to accumulate 
and to be piled up against the wall in question, and all the 
authorities above mentioned draw the distinction between 
actions for voies de fait, and actions for the legal rights of 
tenants against proprietors. Suppose, for instance, that 
Allsopp had taken a pickaxe and thrown down the wall, 
would Motz have had a right of action against him ? No; 
the tenant, as possessing in Fact, has a right of action for voies 
de fait. The court below, therefore, misconceived the action. 
The tenant had a perfect right to bring the action against 
Allsopp, as well as if any one had, passing his house, broken 
his windows. 

Caron, Justice : The distinction between actions for votes 
de fait, and for trouble in the enjoyement of the premises 
leased is clearly laid down by all the authorities cited ; 
and this is an action for votes de fait ; the declaration al- 
leges that the damage was suffered by the negligence and 
carelessness of Respondent, therefore he alone is liable. As 
to the question of fact, they are clearly proved. It is proved 
that the wall dividing the two properties was thrown down, 
not by the gradual falling down of gravel and stones from 
the cape, but by Respondent, as the stone fell each year, 
piling it up against the wall; and more than this, it is in 
proof that Respondent caused a sewer to be dug in his yard 
for his own convenience, and the dirt and gravel from the , 
excavations of which he also threw up against the wall, 
which also contribued to its fall Under these circums- 
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tances, is Respondent not liable to the tenant, directly, for 
the loss of the use of his yard ? I am of opinion that he is. 
This action was rendered necessary and was occasioned by 
the neglect of Respondent, who would not go to the expense — 
of carting away the rubbish, but rather preferred to throw it 
aguinst the wall. If Appellant, under these circumstances, had 
brought his action against his landlord, he would have 
pleaded, look to the person whose act is the cause of the in- 
jury of which you complain, I have nothing to do with, and 
am not responsible for his act of negligeace or carelessness, 
not to say malice. All the authorities agree in saying that 
where the act of the third party is a voies de fait, the tenant 
has his action direct. (1) | 

Sir L. H. LAFoNTAINE, Bt, C. J: It will be found that in 
the question involved in this case, the old and modern law 
are precisely the same. Because here, it is not a question of 
trouble by loss of enjoyinent or diminution of enjoyment, or 
other trouble, by which the party causing the trouble, claims 
a right to do so, in which case the tenant has a right of action 
solely against his proprietor ; the present action is for voies de 
fuit, and the distinction between the two cases is clearly laid 
down by all the authorities. 

The written judgment of the court, condemned Respon- 
dent in £15 damages, and fixed a day within which he was to 
remove the rubbish in question from the premises occupied 
by Appellant, in default of which, Appellant was authorized 
to remove it at the cost and charges of Respondent. (8 D. 7°. 
B.C., p. 156.) 

ANDREWS, CAMPBELL and ANDREWs, for Appellant. 

LELIEVRE and ANGERS, for Respondent. 


VOITURIER.—RESPONS ABILITE. 
QUEEN’s BENCH, APPEAL SIDE, Québec, 12th March, 1858. 


Before Sir L H. LAFONTAINE, Baronet, Chief Justice, 
AYLWIN, DUVAL and Caron, Justices. 


McMaster, Appellant, and WALKER et al., Respondents. 
Jugé : Que lorsque trois chaînes sont jointes ensemble pour être 
ainsi délivrées, ces chaînes n’en font qu’une, et que livraison ne sera 


censée complète que lorsque les trois chaînes auront été délivrées. 


This was an appeal from a judgment rendered in the Supe- 
rior Court, at Quebec, in a case wherein Respondents, Plain- 


(1) Dalloz, Louage, 238. 
TOME VI. : 13 
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tits in the court below, sued Appellant, Defendant in the 
court below, for the sum of £269 2 8, being the value of 
two chains, which, together with a third chain, according 
to the allegations in the declaration, Appellant, as master 
of the steamship “ Anglo-Saxon,” had received from Res- 
pondents in Liverpool, on board of said steamship, in good 
order and condition, as per bill of lading, and had undertaken 
to deliver to Respondents, or their assigns, in the like guod 
order and condition, at Quebec ; but which he neglected and 
fuiled to do; and that, while said three chains were still in 
his charge and custody, in the port of Quebec, two of the 
same were, by the carelessness and negligence of Appellant, 
lost overboard and sunk. The Appellant pleaded that the 
three chains in question were delivered to Respondents on or 
about the 6th of October, 1856, in the same order and 
condition in which they had been shipped ; that they were 
safely discharged from the said steamship and delivered to 
Respondents, at Quebec, in the same good order and condition 
in which they had been shipped, and were so discharged into a 
bateau sent by Respondents alongside the vessel for the pur- 
pose of receiving the same, and that the said two chains were 
not lost while in the charge or custody of Appellant, but, on 
the contrary, the same were safely delivered to Respondents, 
and that if the same were lost over board from the said 
bateau they were so lost after they had been safely delivered 
to Respondents, and while they were under their own care and 
responsibility.” 

The evidence established that, shortly after the arrival of 
the steamship at Qubec, a bateau was sent alongside of her, 
at the instance of Respondents, to receive the three chains 
in question ; that, for the purpose of delivery, the people on 
board of the steamship, attached the three chains together by 
tying the ends with rope ; that, by this means, the chains were 
hoisted about forty feet at atime, out of the hold, and, as 
soon as about forty feet were. hoisted, they were slackened 
off into the bateau alongside, and then forty other feet of 
chain were hoisted out of the hold, and in this manner the 
delivery of the chains in question was proceeded with and 
continued until two of the chains, and about a third of the 
other or remaining one, had been delivered and put on 
of the bateau, when a portion of this chain got down between 
the steamship and the bateau, and by its weight, 
dragging away the other portions on board of both the steam- 
ship and the bateau ; the people on board of the steamship 
arrested the progress of the descent of the remaining portion 
of the chain from the steamship ; but all the chain which 
had been put on board of the bateau was carried out, and 
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sunk in the river, and that upon endeavouring to raise the 
chains, the rope which attached them gave way, and the 
two chains in dispute remained at the bottom of the river. 
Four witnesses on board of the steamship stated that the 
chain was hoisted and delivered to the bateau men with all 
due care and caution; and that, at the time, the two chains in 
question were carried away, they were delivering the chain : 
in the same way that they had done all along, and that the 
loss of the chain was the fault of the bateau men. The owner 
of the bateau and another man employed on board of the 
bateau, said that the loss of the two chains in question was 
occasioned by the too great rapidity with which the people 
of the steamship delivered it; that they could not receive it 
so fast as they delivered it, and that by their slacking it away 
too fast for them to receive it, the portion in question which 
carried away the two chains from on board of the bateau, got 
between the two vessels, and that they, the people of the 
bateau, could not prevent the loss of the two chains in ques 
tion. 

It was contended for Appellant, that from the circumstance 
of its having been proved by all the witnesses examined in 
the cause, that the two chains, for the non-delivery of which 
the action had been brought, had been, in point of fact, safel 
delivered on board of the bateau of Respondents, and that it 
was only after they had been so delivered, that they were 
carried away and lost, that the action, therefore, which was in 
damages for the non-delivery of the said two chains, could not 
lie ; and that, if any right of action accrued to Respondents, 
under the circumstances, it was not the form of action which 
they had adopted. 

For the Kespondents it was argued, that, upon examination 
of the evidence it would be found that the loss of the two 
chains in question was occasioned by the negligence and 
carelessness of the people on board of the steamship ; that 
though warned by the men in the bateau they continued to 
let the chain run down too fast, having it in their power to 
control and check the motion of the chain ; in which respect 
the men in the bateau were completely powerless. 

Sir L. H. La FONTAINE, Bart., C. J.: In this ease the court 
here confirms the judgment of the court below. The chains 
being attached together by the people on board the steamship 
were one whole, and until a delivery of the whole was made, 
there was no delivery at all, and therefore, they, the people 
of the steamship ought to have observed greater caution. It is 
moreover proved that the ropes with which they were atta- 
ched were not strong enough, and, therefore, the peuple on 
board of the steamship ought to have taken more care, and 
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greater precaution in slackening the chain into the bateau ; 
the judgment of the court below is therefore confirmed. 
(8 D. T. B. C., p. 171.) 

Pope, THos., for Appellant. 

HoLT and IRVINE, for Respondent. 


OBLIGATION.—INEXECUTION.—SOCIETE. 
BANC DE LA REINE, EN APPEL, Montréal, 4 mars 1858. 


Présents : Sir L WH. La FONTAINE, Bart, Juge-en-Chef, 
AYLWIN, DUvaL et Caron, Juges. 


LALOUETTE dit LEBEAU et al., Appelants, et DELISLE et al., 
Intimés. | 


Jugé : Que, dans un contrat entre plusieurs individus pour l'exploita- 
tion d’une traverse, avec liberté à chacun d’eux de vendre ou céder ses 
droits, ii n’est pas loisible aux cessionnaires d’une des parties d’agir de 
manière à nuire à l’entreprise; que les autres sociétaires avaient une 
action personnelle et directe contre ces cessionnaires, tant pour les 
dommages résultant de leur infraction au contrat primitif, que pour 
faire rescinder le contrat pour l’avenir. 


Par acte du 12 mars 1840, devant notaires, Michel Corbeil, 
Jean Rocan dit Bastien, Césaire Germain, Marie Angélique 
Dusablé et Pascal Lalouette dit Lebeau, un des Appelants, 
aux fins de faire cesser la compétition de trois traverses qu'ils 
avaient établies séparément et diminuer les dépenses, 
s'unirent ensemble pour ne former qu'une seule traverse, qui 
serait dirigée, conduite et entretenue, d'un côté de la rivière 
par Michel Corbeil et Lalouette, et de l’autre par Rocan, Ger- 
main et Marie Angélique Dusablé, Corbeil fournissant de son 
côté un chemin sur sa terre pour arriver à la traverse et de 
l’autre l'usage qu'il avait acquis d’un chemin et lieu de débar- 
quement, et .pour lequel il devait continuer à payer seul la 
rente. Germain et M. A. Dusablé s'obligeant de fournir, de 
pis, du même côté, un chemin sur leur terrain afin d'éviter 
‘escarpement de celui dont Corbeil avait l'usage. Les parties 
de chaque part devant fournir leurs voitures et traversiers 
nécessaires, et garder le profit qu'elles retireraient, sans en 
rendre compte aux associés de l’autre côté. La traverse fut 
ainsi exploitée jusqu’en novembre 1847, que Michel Corbeil 
mourut, laissant pour héritier Désiré Corbeil, son fils, un des 
Appelants, qui lui succéda dans la traverse ; puis, en 1849, 
Jean Rocan étant décédé, ses héritiers vendirent leurs droits 
à Germain et à M. A. Dusablé. Sur ces entrefuites un pont 
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ayant été construit à quelque distance de la traverse en ques- 
tion, mais à charge de respecter cette traverse, les Intimés, 
firent l'acquisition du pont, et, peu de temps après, achetérent 
les droits de Germain et de M. A. Dusablé dans la traverse en 
question, dont le maintien nuirait à la prospérité qu'on espé- 
rait en faveur du pont. Ainsi maitres de la traverse d'un 
côté de la rivière, ils élevèrent les taux, négligèrent le service 
des voyageurs qui fréquentaient cette traverse, éloignèrent le 
traversier de l'endroit du débarquement, de manière à dé- 
tourner les passagers de ce lieu et les acheminer vers le pont. 
Cependant les Appelants voyant la vogue de leur traverse 
diminuer, ainsi que leurs profits, et les Tatimés jouissant et 
occupant des terrains et chemins fournis par les Appelants, ces 
derniers intentérent une action en résolution du contrat du 12 
mars 1840, et en répétition de dommages qu'ils disaient avoir 
soufferts par les manœuvres des Intimés. Les Intimés répon- 
dirent en alléguant qu’il n'y avait pas société entre les parties 
d'un côté de la rive et celles de l'autre; que les Appelants ne 
pouvaient avoir, et n'avaient aucune action pour faire 
résilier l'acte du 12 mars 1840, et ne pouvaient agir contre 
les Intimés avec lesquels ils n'avaient jamais fait de société 
ou de conventions. La Cour Supérieure accueillit la préten- 
tion des Intimés, et débouta l’uction. C'est contre cette déci- 
sion que les Appelants se pourvurent. La Cour d'Appel leur 
donna gain de cause, par le jugement qui suit : “ La Cour, 1°. 
Considérant que les Défendeurs (Intimés) sont, au moyen de 
l'acquisition qu'ils ont fuite de Césaire Germain et de sa mère, 
aux lieu et place de ces derniers, et du nommé Jean Rocan dit 
Bastien, lesquels, par l'acte du 12 murs 1840, avaient contracté 
avec le dit Pascal Lalouette dit Lebeau, un des Appelants, et 
feu Michel Corbeil, père du dit Désiré Corbeil, l’autre Appelant, 
celui-ci étant A ce regard aux lieu et place de son dit père ; 2° 
Considérant que, d'après une juste appréciation de la preuve il 
est évident que les Défendeurs (Intimés) ont manqué à leurs en- 
gagements et à leurs obligations, au préjudice des Demandeurs 
(Appelants), tandis qu'ils conservent contre ces derniers tous 
les avantages et droits résultant en leur faveur du susdit acte, 
du 12 mars 1840 ; que, dans ces circonstances, les Deman- 
deurs (Appelants) sont bien fondés à demander la résiliation 
du susdit acte, et à obtenir la réparation du dommage qui 
leur a été ainsi causé ; que, par conséquent, dans le jugement 
dont est appel, et qui déboute les Deinandeurs de leur action, 
il ya mal jugé : Infirme le susdit jugement ; et cette cour 
condamne les Défendeurs (Intinés) solidairement, à payer 
aux Demandeurs (Appelants), pour les causes d'action, la 
somme de £25, par forine de dommages, avec intérêt À comp- 
ter de ce jour, et de plus, adjuge et ordonne que le dit acte, du 
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12 mars 1840, soit, et il est par les présentes rescindé et ré- 
silié à toutes fins quelconques, et les parties remises au même 
et semblable état qu’elles eussent été, si le susdit acte n’eût pas 
été passé, Désiré Corbeil étant, en conséquence, réintégré dans la 
propriété des terrains et routes cédés par Michel Corbeil, pour 
‘objet que les parties avaient en vue, lors de la passation du 
susdit acte, et les Défendeurs (Intimés) déclarés déchus de 
tous droits de possession et d'usage des dits terrains et routes 
à l'avenir. (8 D. T. B. C., p. 174.) - 

_ LORANGER, POMINVILLE et LORANGER, pour les Appelants. 

CHERRIER, Dorion et Dorion, pour les Intimés. 


MANDAT.—RESPONSABILITE. 
SUPERIOR COURT, Québec, 19 décembre 1857. 
Before MEREDITH, Justice. 


WARREN vs. NOAD. 


Jugé: Que, dans l'espèce, le Défendeur était responsable en dom- 
mages, pour avoir, en sa qualité d’agent ou procureur d'une tierce 
personne, fait illégalement saisir la propriété du Demandeur. 


MEREDITH, Justice : This is an action for the illegal attach- 
ment of property belonging to Plaintiff. The declaration 
alleges that, in the month of November, 1855, Plaintiff was 
in the peacable possession and enjoyment of a certain schooner 
called the “ Joseph Howe ;” that Defendant, acting as the 
agent of B. Weir and Co. of Halifax, sued out a writ of scisie- 
arrét simple, by which the sheriff of this district was com- 
manded to attach the estate, debts and effects of Edwin Alex- 
ander, and that Defendant, by means of said writ, caused the 
sheriff to seize schooner which was then, the declaration 
alleges, not in the possession of Edwin Alexander, but in the 
actual possession of Plaintiff. The Defendant pleaded the 
general issue, and Plaintiff has proved that, at the time of the 
seizure, and for some weeks previously, the schooner was in 
the possession of Plaintiffas the owner of it; that he had 
loaded that vessel, and sent her to sea, and that, when she 
was forced back, by stress of weather, he caused the cargo to 
be taken out and placed in his own store, and the, for safety 
during the winter, placed the vessel in Jones’ cove. According 
to the evidence, Defendant was fully aware that the schooner 
was in the possession of Plaintiff as the owner of it ; but, not- 
withstanding this, Defendant caused the sheriff to seize that 
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vessel at Jones’ cove as being in the possession of Edwin Alex- 
ander who had absconded some weeks previously. That the 
seizure thus made was illegal is beyond doubt. (1) The writ 
empowered the sheriff to seize the estate, debts and effects of 
Edwin Alexander, in his possession, and under colour of this 
writ, the sheriff seized a schooner then in the actual and 
exclusive possession of Plaintiff. It is true that the writ was 
sued out at the suit of B. Weir and Co., but that writ did not 
justify the making of the seizure of which Plaintiff complains, 
and, as Defendant directed and caused the property of Plain- 
tiff to be illegally attached, he is liable, as well as the sheriff, 
for the consequences of the illegal seizure so made. Viewing 
the case, as I do, in this light, it only remains for me to con- 
sider the question of damages. On the one hand Defendant 
has caused an illegal use to be made of a writ issued from this 
court, in consequence of which Plaintiff was deprived, for 
about four months, of the control of a vessel worth from £200 
to £300. On the other hand, it appears that Plaintiff has 
suffered little, if any, pecuniary loss from the act of which 
he complains; and the Defendant, in participating in that act, 
seems to have been influenced solely b a desire to dischar 
his duty towards his principals, B. Weir and Co. Upon the 
whole then, I am of opinion that, according to the strict prin- 
ciple of law, Plaintiff has a legal cause of action ; but, when I 
bear in mind that Plaintiff purchased the schooner in question 
fron. a stranger here, who absconded shortly afterwards ; 
that the title of Plaintiff, as the owner of the vessel, was 
imperfect when the seizure was made ; that Defendant, through- 
ont the transaction, acted in good faith as the agent of per- 
sons having a claim to the extent of £900 against the person 
from whom the schooner was purchased by Plaintiff: I am of 
opinion, that the damages ought not to be assessed at a greater 
sum than £5. Indeed, I have felt much doubt as to whether 
the sum to be allowed, should not be such as to bring the case 
within the statute limiting the costs in actions of damages ; 
but, as Defendant has from first to last maintained the lega- 
lity of the act complained of, I think Plaintiff ought to be 
allowed his reasonable costs in establishing the illegality of 
that pretension. The judgment of the court is therefore for 
£5 damages, with costs,as in an appealable action of the 
lowest class. (8 D. T. B. C., p. 177.) 
Hott and IRVINE, for Plaintiff. 
STUART and VANNOVOUS, for Defendant. 


(1) Pothier, Prec. civ., part. 4, ch. 2, sec. 2, art. 431 ; Roger, Sa. Ar., p. 10. 
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ELECTION MUNICIPALE. 


Cour DE CIRCUIT, Québec, 26 mars 1858. 
Présent : CHABOT, Juge. 


Guay et al., Requérants, vs BLANCHET et al., Intimés. 


Jugé: 1° Qu’une élection municipale est nulle, parce que les votes 
ont été pris sur des feuilles volantes, et qu'il n’y avait véritablement 
as de livre de poll énoncant l'objet de l'élection, les noms des candi- 
ats, ceux des électeurs, leurs domiciles et leurs qualités ; et parce que 
Yon avait voté sans nommer les personnes en faveur desquelles on 
ea jmais seulement en indiquant le parti que l’on voulait sou- 
tenir. (1) 
2° Que les Réquérants, en pareils cas, qui demandent d’être déclarés 
dûment élus aux lieu et place des Intimés, doivent alléguer et prouver 
qu'ils sont qualifiés et éligibles comme conseillers municipaux. (2) 


Il s'agissait dans cette cause de la contestation d’une élec- 
tion municipale qui avait eu lieu le 10 janvier 1858 en la 
paroisse de Notre-Dame de la Victoire. La procédure avait 
ieu conformément à la 18 Vic., cap. 100, sec. 35 ; les ques- 
tions soulevées dans cette contestation apparaissent suffisam- 
ment dans les observations du juge: les principales avaient 
rapport à l'irrégularité de l'enregistrement des votes et de la 
tenue du livre de poll. 

CHABOT, Juge : Le 11 janvier dernier une élection munici- 
pale devait avoir lieu, en vertu de l'acte municipal de 1855, 

ur élire sept conseillers pour la paroisse de Notre-Dame de 
a Victoire, comté de Lévis. La convocation et avis sont régu- 
liers, au moins on ne se plaint point d’irrégularité à cet égard. 
Blanchet avait été nommé par le préfet pour présider à cette 
assemblée, et a, de fait, présidé, sa présidence n’est pas con- 
testée. A l'heure indiquée, les électeurs assemblés ne sont 
pas unanimes, excepté quant à P. Couture, et un poll est 
demandé par trois électeurs et le poll est accordé, et les voix 
prises. D'après un arrangement antérieur, les voix se don- 
nent pour l’un ou l'autre des deux partis, c’est-à-dire le parti 
des Requérants et le parti des Intimés, ou parti Guay et parti 
Blanchet, ou anciens ou nouveaux conseillers, sans mention 
expresse des candidats, excepté dans certains cas exceptionnels. 
Les voix sont prises pendant deux jours, et sont enregistrées 
par le président ou ses clercs, sur des feuilles volantes une 

euille pour chaque purtie. Le second jour, à 5 heures, le 


[D L'élection avait lieu en vertu des dispositions de l'acte des municipa- 
a3 om chemins du Bas-Canada, de 1855, 18 Vic., ch. 100. Voir l’art. 


(2) Voir art. 356 C. M. 
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président déclare les Intimés, dûment élus comme ayant la 
majorité des voix, et fait son rapport en conséquence au 
préfet. Il est bon de remarquer, qu'aucune violence ou voies 
de fait n'ont été commises. Les Requérants, Guay et autres, 
au nombre de six, allèguent qu'à cette éection ils ont été 
nommés candidats ; qu'un poll a été demandé, tel qu'il appert . 
par des feuilles de papier fournies par Blanchet, président, à 
Ed. Lagueux, préfet ; qu’il appert de plus, par les dites feuilles 
que Pierre Couture a été élu unanimement ; que, vu qu’il 
appert qu'il n'y avait que sept candidats, les Requérants 
auraient dû être proclamés. 

Dans les allégués ci-dessus, les Requérunts ne sont pas cor- 
rects en fait: il y avait plus de sept candidats, et un poll a 
été deinandé; ce fait est dûment prouvé, et les Requérants 
l'allèguent eux-mêmes dans leur requête. 

D'après la preuve, ce sont quelques-uns des Requérants, ou 
au moins leurs partisans, qui ont demandé le poll. Pour 
cette raison, les Requérante n'avaient pas droit à être pro- 
clamés élus par le président, et cette cour ne peut pas non 
plus les déclarer dûment élus. D'ailleurs, les Requérants 
demandent à être déclarés élus : ils ne sont que six ; Couture 
est laissé de côté. En supposant que la prétention des Requé- 
rants serait fondée en fait, qu'ils étaient les seuls candidats, 
comment cette cour pourrait-elle déclarer dûment élues des 
personnes qui ne se disent pas dûment qualifiées et éligibles, 
et qui ne le prouvent pas davantage. La chose est impossible. 
Cette partie donc de la demande des Requérants qui demande 
que cette cour les déclare dûment élus, est rejetée. Les Re- 
quérants n'ayant pas une foi sans bornes dans leur préten- 
tion d’être déclarés élus aux lieu et place des Intimés, invoquent 
d'autres moyens et prétendent l'élection des Intimés nulle 
par suite des irrégularités et des nullités suivantes : 1° parce 
que le président na pas tenu de livre de poll; 2° parce qu'il 
a pris les noms sur des feuilles volantes ; 3° parce qu'il n'ap- 
pert pas sur ces feuilles qu'il y eut d’autres candidats que les 
requérants ; 4° parce que les noms de baptême des électeurs 
ne sont pas donnés en entier ; 5° parce que la résidence des 
électeurs n'est pas indiquée, et qu'il n'est pas dit s'ils sont 
propriétaires ou locataires; 6° parce qu'il n’appert pas, par 
ces feuilles, pour quels candidats les électeurs ont voté; 
7° parce que, vu cette manière d'enregistrer les voix, plu- 
sieurs électeurs ont refusé de voter; 8° parce qu'un grand 
nombre de voteurs n'avaient pas le droit de voter; 9° parce 
que les dites feuilles ne fournissent pas les informations 
nécessaires ; 10° parce qu'il n'y a pas de certificat au bas ‘des 
dites feuilles. 

Les Requérants contestent l'élection en leur qualité de 
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candidats seulement. La cour a eu des doutes s'ils pouvaient, 
en cette qualité, attaquer de nullité l'élection en question. 
Quant à la première partie de leur demande, nul doute qu'ils 
devaient se dire, et se prouver qualifiés pour être déclarés 
élus, comme l’on vient de voir; mais, quant à attaquer l'élec- 
tion des Intimés purement et sim lement, le statut leur 
donne ce droit. Le statut donne ce droit à tout candidat ou 
à dix électeurs. Si les Requétants ne sont pas qualifiés, tou- 
jours ils étaient candidats, et le statut leur donne le droit 
de contester ; au moins les Intimés auraient dû nier expressé- 
ment leur qualification, par un plaidoyer spécial ; ce qu'ils 
n'ont pas fait. Maintenant voyons si l’élection des Intimés 
est bonne, et si cette cour peut la confirmer ou doit la rejeter. 
Pas de livre de poll. Sans entrer dans la définition que les 
dictionnaires peuvent donner, il est bien certain que la loi 
n'entend pas un livre relié d'une façon ou d’une autre; mais 
elle entend et doit entendre, ce que le bon sens entend, un 
livre ou papier quelconque qui contienne les choses néces- 
saires et qui fasse voir à sa face pour quelle fin il est destiné : 
il doit donc contenir: que c'est un livre pour telle élection, 
parlementaire ou municipale, et pour telle circonscription ; les 
noms des candidats ; les noms des électeurs; pour quel can- 
didat chaque électeur a voté; en un mot, on doit trouver 
dans ce livre tout ce qui est nécessaire pour constater si les 
formalités de la loi ont été observées ou non. Dans le cas 
présent, pas de livre de poll: des feuilles volantes seulement: 
les noms de baptême des électeurs n'y sont pas entrés dans 
la plupart des cas; il n’est pas dit si ces électeurs sont rési- 
dants dans la municipalité ou non; s'ils sont propriétaires, 
locataires, etc. ; il n’est pas dit pour quel candidat les élee- 
teurs ont voté, excepté dans quelques cas isolés. Par ces 
feuilles il est donc impossible de se procurer les informations 
nécessaires, et par elles-mêmes elles ne prouvent rien. La 
cour ne peut donc considérer ces feuilles volantes comme des 
livres de poll, et, en cela, le président de l'assemblée ne s'est 
pas conformé à la loi, et, en conséquence, l'élection est illé- 
gale et doit être annulée. Dans le cas présent, la cour aime 
à croire que le président de cette élection a agi de bonne foi; 
qu'il n'est coupable ni de suppression, ni d’ajouté aux feuilles 
volantes ; mais un procédé semblable ne peut être sanctionné 
par la cour. Les abus qui pourraient résulter d’une pareille 
conduite sont trop manifestes pour qu'il soit besoin de les 
signaler. L’officier public doit remplir son devoir conformé- 
ment à la loi et ne doit pas être surtout plus sage que la loi. 
Si la loi commande un mode de procéder, l'officier publie doit 
s'y conformer, sans y en substituer un autre plus expéditif 
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ou plus économique, suivant sa manière de voir ; il n’a pas de 
discrétion à exercer. 

JUGEMENT : La Cour, considérant que les Requérants n’allé- 
guent pas, dans leur requête, qu'ils étaient dûment qualifiés à 
être élus conseillers de la dite municipalité, et qu'ils ne l'ont 
pas prouvé, renvoie cette partie de leur requête qui demande 
à ce qu'ils soient déclarés dûment élus. Et considérant que 
le président à la dite élection n'a pas tenu un livre de poll, 
et n'a pas enregistré les voix des électeurs suivant la loi, 
et que ses procédés à la dite élection sont irréguliers: déclare 
la dite élection faite comme susdit, le onze et le douze jan- 
vier dernier, et par laquelle les dits Joseph G. Blanchet et 
autres ont été déclarés élus conseillers municipaux pour la 
municipalité de la paroisse de Notre-Dame de la Victoire, 
comté de Lévis, nulle, et, en conséquence, la dite élection est 
par le présent annulée (8 D. T. B. C., P 181.) 

GAUTHIER et RÉMILLARD, pour les Requérants. 

PLAMONDON et DECHÈNE, pour les Intimés. 


COMPETENCE.—CAUSE D'ACTION. 
SUPERIOR COURT, Quebec, 7th April, 1857. 
Before MEREDITH, MORIN and BADGLEY, Justices. 


ROUSSEAU vs HUGHES. 


R, par convention verbale avec H, à Nicolet, s’engagea de remorquer 
un radeau de Nicolet à Québec, sur quoi H, par dépêche télégraphique, 
chargea son agent d'informer l’agent de R, à Québec, d'envoyer le va- 
peur de R, de Québec, afin de faire le service voulu, ce qui fut fait, et le 
radean fut, en conséquence, amené a Québec ; 

Jugé : Que cette convention ne donnait pas un droit d'action, origi- 
nant dans le district de Québec, de manière à donner à la Cour Supé- 
rieure, dans ce district, juridiction dans l'instance en vertu des disposi- 
tions de la 12e, Vic., ch. 38, sec. 14 ; que la cause d’action voulue par le 
statut est la canse d'action en entier, ou toutes les circonstances qui se 
rattachent à la transaction et qui font surgir le droit d’action. (1) 


This was an action for the towage of a raft of timber 
helonging to Defendant, from Nicolet, in the district of Three 
Rivers, to the city and district of Quebec, by the steamboat 
of Plaintiff, and for the detention of the steamer, at Nicolet, 
in and about the towage in question. The declaration further 
contained the usual money counts, including an allegation, that 
Defendant promised, in the city of Quebec, to pay Plaintiff 
for the towage in question. Service of process was made upon 


(1) V. art. 34 C. P. C. 


D 
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Defendant in Three Rivers aforesaid, his place of residence. 
The Defendant pleaded by exception déclinatoire, that the 
court here could not take cognisance of the action, because 
the towage in question was performed in virtue of an agree- 
ment entered into between the parties at Nicolet, in the dis- 
trict of Three Rivers, and that, consequently, the cause of ac- 
tion must be considered as having arisen in the district of 
Three Rivers ; and that Plaintiff could not therefore implead 
Defendunt in the district of Quehec, under the provisions of 
the Judicature Act of 1849, sec. 14. The evidence established, 
that an agreement was entered into between Plaintiff and 
Defendant, at Nicolet, whereby Plaintiff undertook to tow the 
raft in question, from Nicolet to Quebec, for the price agreed 
on ; that Defendant, subsequently, telegraphed to his agent, im 
Quebec, telling him to give instruction to Plaintiff's agent to 
send up Plaintiff's steamboat, from Quebec to Nicolet, to tow 
the raft in question, which was done, and the ruft towed down 
accordingly ; it was further established, that after the arrival 
of the raft at Quebec, Defendant promised to pay Plaintiff for 
the towage thereof, if he would deduct a certain sum for the 
towage of some spars, which he had towed down at the same 
time as he had towed Defendant’s raft. For the exception it 
was contended, that, inasmuch as the agrcement in virtue of 
which the towage in question was performed, was entered into 
between the parties at Nicolet in the district of Three Rivers, 
that the cause of action must be considered as having arisen 
there ; that the agreement in question was the cause of action 
and the original circumstance out of which the action arose, 
and that Plaintiff could not therefore proceed with the present 
action. Against the exception it was argued, that the original 
agreement between the parties had nothing whatever to do 
with the present action, inasmuch, as it was brought, not upon 
that or any other agreement, but for work and labor—towage 
actually performed for Defendant, and upon his promise to 
pay therefore ; that the telegram of Defendant to his agent in 
Quebec, at whose express request the agent of Plaintiff in 
Quebec sent up the steamboat to Nicolet for the performance 
of the towage in question was the circumstance relied upon by 
Plaintiff, together with the actual performance of the towage 
of the raft, for the maintenance of the present action ; that, 
if it were held that in order to constitute a cause of action, it 
is necessary to shew that every circumstance connected with 
it occurred in one place, a dishonest debtor could easily avoid 
payment of his debts, by contracting a debt by means of cor- 
respondence addressed from different districts, and thereby 


prevent his liability to an action in any one district, execpt 
the one where he resided. 
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MEREDITH, Justice : In this case, Plaintiff has impleaded 
Defendant, not in the district in which Defendant has his 
domicile, but in the district in which Plaintiff himself resides. 
This proceeding being directly contrary to the general rule of 
law, actor sequitur forum rei, in order to entitle Plaintiff 
to the benefit of the exceptional statutory provision upon 
which he relies, he must show that the cause of action in the 
present case, arose in this district ; and by the expression 
cause of action, we have already held, the whole cause of 
action must be understood (1). In the present case, the agree- 
ment between the parties was entered into at Three Rivers, 
and the services in question were performed partly in the 
district of Three Rivers and partly in the district of Quebec. 
It is therefore plain, that the whole cause of action did not 
arise in this district, and consequently we think the declina- 
tory exception must be maintained. As to the argument 
founded on the supposed promise to pay on the part of De- 
fendant, the evidence establishes, not a promise to pay, buta 
conditional offer. The claim was for £55, and Defendant 
offered to pay £25 for the towage of the raft, provided a de- 
duction of £8 15, were made for the towage of a raft of 
spars, which Plaintiff's steamer towed down along with the 
raft. The witness who proves the offer, proves also a refusal 
to accept it ; and it is obvious that a conditional offer made 
by Defendant which Plaintiff refused to accept, cannot be 
made the basis of a judgment in favor of Plaintiff. As to the 
necessity of showing that the whole cause of action arose in 
the district, I would refer to Borthwick et ul., Appellants, and 
Walton et al., Respondents, 15 Common Bench Reports, p. 501. 
“ A carrying on business in Manchester, by his traveller sold 
“ goods to B, at Oxford, which goods were to be forwarded in 
“the usual way, viz: by the London and North Western 
“ Railway. The goods were accordingly packed and sent by 
“ A, to the railway station at Manchester, addressed to B, at 
“ Oxford : Held ; that, as the order for the goods was received 
“ at Oxford, the whole cuuse of action did not arise in Manches- 
“ ter, so us to give the County Court their jurisdiction to try 
“at under the 9th and 10th Vict., cap. 95, s. 60. 

“ JERVIS, C. J.: It has been decided over and over again, 
“that the “cause of action,” in the 9th and 10th Vict., c. 95, 
‘ 8. 60, means the whole cause of action. I therefore think the 


“ County Court J udge in this cause, was wrong in assuming — 


“ jurisdiction. The whole cause of action clearly did not arise 
“ in Manchester. The mere delivery of the goods, at the fail- 
“ way station there, was not enough; the Plaintiffs were 


(1) Warren vs. Kay, 5 R. J. KR. Q., p. 153. 
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“ bound further to prove the order ; and that was given and 
received at Oxford. “ The appeal, therefore, must be allowed.” 
In the same case, Judge Maule observed : “I also think 
“ there should be a non-suit in this case, on the ground stated 
“ by the Lord Chief Justice. Every thing that 18 requisite to 
“ show the action to be maintainable is part of the cuuse of 
“action. Cresswell, J., and Williams, J., concurred.” (1) 
Declinatory exception maintained. (8 D. 7. B. C., p. 187.) 
Pope, R., for Plaintiff. 
Hearn, M. A., for Defendant. 


PROCEDURE.—BILLET PROMISSOIRE. 
SUPERIOR COURT, Quebec, 7th May, 1858. 
. Before MEREDITH, Justice. 


STEVENSON et al. vs. BISSET. 


Jugé: Qu’une action peut étre portée contre le faiseur d’un billet, par 
deux individus auxquels il a été transporté par endossement par celui 
à l’ordre duquel il était payable d’abord, et une défense au fond en 7 
droit à telle action n’est pas soutenable, quoiqu'il ne soit pas allégué 
dans lu déclaration que les Demandeurs soient associés ou aient le droit | 
de poursuivre conjointement, | 


This was an action instituted by James Stevenson and 
James Mitchell to recover the amount of seven promissory 
notes, made by Defendant, in favor of Robert Mitchell and 
Co., or order, who sequently endorsed to Plaintiffs, in manner 
following: “ Pay James Stevenson and James Mitchell. 
(Signed) ROBERT MITCHELL & Co.” The Defendant demurred 
to the action. 

Légaré, in support of the demurrer, contended, that, inas- 
much as it was not alleged in the declaration that Plaintiffs 
were copartners, or had the right to sue jointly, the present 
action, being a joint action by Plaintiffs, could not be main- 
tained ; that the promissory notes upon which the present 
action was brought, only gave a separate right of action to 
Plaintiffs for the umount due each respectively upon the notes 
in question ; that there was no contract or agreement alleged 
in the declaration showing that Plaintiffs were entitled to main- 
tain a joint action, and the action being for the recovery of a 
suin of money, Plaintiffs, not being copartners and having no 
power by contract to sue jointly, could not maintain the 


(1) 80 Engl. Com. L. Rep., p. 511 : (6. J. Scott) ; and sec the same case j 
reported in 29 Eng. Law and Eq. Repts, 269. | 
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present action ; that the notes sued upon having been indorsed 
to two different and distinct individuals, a joint action on 
those notes could not be maintained, but that each of the 
two persons in whose favor they where indorsed would have 
a separate right of action for the amount respectively due 
each on the notes in question. He further said he was aware 
that the English authorities on the subject were against him, 
but that the decision in this case would have to be founded 
on the principles of French law, and that the English autho- 
nities, therefore, would not apply, and he had no hesitation 
in saying that according to the principles of French law, a 
Joint action in the present case could not be maintained, and 
referred to the case of Pouliot vs. Blanchette, Superior Court, 
No 2371 of 1857, where it was decided, that where a sum of 
money was due to different persons, they must sue separately, 
and could not joint in one action. 

HOLT, contra, maintained that Plaintiffs could not bring a 
& separate action, because but one party could be in possession 
of the note at a time, and any action against Defendant would 
-have to be founded on the note, so that while one would be 
suing, the other would be shut out from his right of action, 
and thus cause great inconvenience and delay ; besides, the 
notes having been made payable to the two Plaintiffs by 
order of the payee, Defendant being the maker of the notes, 
was liable to them in a joint action. 

MEREDITH, Justice: In the present case, the notes sued on 
are endorsed in favor of Plaintitis jointly. They are presumed 
to have accepted them jointly, and as the joint holders of the 
notes, have a right to sue together in one action. Moreover, 
as justly observed by the Counsel for Plaintiffs, they would 
be subjected to great and unreasonable inconvenience and 
delay, were they compelled to institute separate actions upon 
the same negotiable securities. Demurrer dismissed. (8 D.7.B.C., 
p. 191.) | 

HoLT and IRVINE, for Plaintiffs. 

LÉGARÉ and MALOUIN, for Defendant. 
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PROCEDURE.—PLAIDOYER. 
Cour SUPÉRIEURE, Québce, 9 décembre 1857. 
Présent : Morin, Juge. 


ROMAIN, Demanderesse, vs. DUGAL, Défendeur, et JosIN, 
Opposante. 


La propriété immobilière saisie fut réclamée par l’Opposante, comme 
propriétaire, en vertu du testament de son défunt mari, et la Deman- 

eresse plaida que,subséquemment à la date du test:ment, le testateur 
et l’Opposante, de lui dûment autorisée, avaient fait donation de la pro- 
priété saisie au Défendeur; l’Opposante répliqua spécialement que la 
donation avait été, subséquemment, et avant le décès de son mari, 
résiliée du consentement de toutes les parties à icelle. 

Jugé : Que cette réponse spéciale ne pouvait être attaquée au moyen 
d’une défense au fonds en droit, sur le principe que cette réponse 
invoquait un titre différent de celui allégué dans l'opposition; que, de 
fait, cette réponse n’invoquait pas cette résiliation comme titre, mais 
que l’objet de cet allégué était de faire voir qu’en conséquence de la 
résiliation en question, son titre, en vertu du testament, avait repris 
vigueur. 


L'Opposante, par son opposition à fin d'annuler, réclamait 
l'immeuble suisi sur le Défendeur, à titre de légataire uni- 
verselle, en vertu du testament de son défunt mari, en date 
du 10 avril 1832, et alléguait de plus qu'elle avait toujours 
possédé le dit immeuble, à titre de propriétaire, depuis le 
décès de son mari. La Demanderesse plaida à cette opposi- 
tion, par exception perpétuelle en droit, qu'après la date du 
testament, le testateur et la dite Opposante, dûment autorisée, 
avaient fait donation du dit immeuble au Défendeur par 
acte devant notaires, en date du 2 de novembre 1844, ct que, 
depuis la date du dit acte de donation, le Défendeur avait 
toujours possédé le dit immeuble comme propriétaire. L’Op- 
posante, par réponse spéciale, allégua que le dit acte de dona- 
tion avait été résilié, par acte passé devant notaires, le 5 de 
janvier 1846, par lequel acte, le Défendeur avait retrocédé 
et abandonné à la dite Opposante et son défunt mari, alors 
vivant, l'immeuble en question. La Demanderesse, par 
défense en droit à la réponse spéciale de la dite Opposante, 
allégua que les réponses n'étaient point fondées en droit, 
parce que, par les allégués dans son opposition, elle préten- 
dait être propriétaire du dit immeuble en vertu du testament, 
et par les réponses spéciales, elle se prétendait propriétaire du 
dit immeuble en vertu de la résiliation de donation mentionnée 
dans les réponses, et que, par les règles de pratique, aucun 
moyen d'opposition ne pouvait être reçu outre ceux men- 
tionnés dans l'opposition. 

Morin, Juge : Je suis d'opinion que la défense en druit 
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de la Demanderesse aux réponses spéciales de l’Opposante 
doit être renvoyée.  L'Opposante, dans ses réponses spéciales, 
nallégue pas un titre différent de celui ‘qu'elle invoque dans 
son opposition, elle ne prétend pas, dans ses réponses spé- 
ciales, être propriétaire de l'immeuble dont il s’agit en vertu 
de Ja résiliation y mentionnée, mais la résiliation n'est allé- 
guée que pour repousser les exceptions de la Demanderesse, 
en tant que fondées sur la donation du 2 novembre 1854, et 
l'allégué n’est autre chose qu’un simple énoncé, que la résilia- 
tion en question produit l'effet de la maintenir dans sa posi- 
tion comme légataire universelle, et propriétaire ‘de l’immeu- 
ble réclamé par son opposition, en vertu du testament de son 
défunt mari. (8 D. T. B. C., p. 209.) 

GAUTHIER et REMILLARD, pour la Demanderesse. 

BELLEAU et JOLICŒUR, pour |’Opposante. 


INJURE.—PROCEDURE—DEFENSE. 
Cour SUPERIEURE, Québec, 7 mai 1858. 
Présent : MEREDITH, Juge, 
NOEL, ès qualité vs. CHABOT. 


Jugé: Qu'un plaidoyer à une action en dommages, pour injures ver- 
bales, par lequel l’on répète et en même temps l’on offre de rétracter les 
paroles injurieuses dont on se plaint, sera renvoyé sur défense au fond 
en droit. | 

Question.—Sa voir, si par le droit du Bas-Canada, la vérité des injures 
dont on se piaint, dans le cas même où il est allégué que les paroles in- 
jurieuses ont été proférées par de bons motifs et pour un. objet justi- 
fiable, peut étre la base d'une exception à une action pour injures. 


Par cette action, le Demandeur, en qualité de tuteur ad hoc 
dûruent élu à Chrysologue Noël, son fils mineur, réclamait du 
Défendeur la somme de £25 de dommages, pour avoir dit et 
répété publiquement et malicieusement, les paroles fausses et 
injurieuses mentionnées dans la déclaration, avec l'intention 
d’injurier et détruire la bonne réputation de son fils mineur. 
Le Défendeur plaida qu'en effet le fils du Demandeur avait 
commis l'acte mentionné dans la déclaration, et que lui, le 
Défendeur, le lui avait reproché, dans l'intention de l'empêcher 
de commettre de tels actes à l'avenir ; qu'il n'avait nullement 
voulu ternir la réputation du dit Chrysologue Noël, et qu'il 
était prêt, pour acheter sa paix, à rétracter toutes paroles in- 
jurieuses qu'il pouvait lui avoir dites à ce sujet, et demandait 

TOME VI. 14 
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acte de cette offre de rétractation et le renvoi de l’action. À ce 
plaidoyer le Demandeur fila une défense en droit. 

Légaré, au soutien de la défense en droit, prétendait que 
les faits mentionnés dans le plaidoyer du Défendeur n'étaient 
pas une défense à l’action ; que l’allégué, que, de fait, le fils 

u Demandeur avait commis l'acte mentionné dans la déclara- 
tion, n'était pas une excuse, ou une justification qui pouvait, 
en loi, être offerte, en mitigation d'injures, et n'était pas une 
défense à l’action, parce que, si le fils du Demandeur avait, de 
fait, commis l’acte mentionné, le Défendeur n'avait pas le 
droit de le ‘publier, et de l’exposer à tout chacun; qu'il y 
avait un moyen légal, par lequel le Défendeur aurait pu et 
pouvait encore procéder contre lui ; que le plaidoyer du Dé- 

endeur était contradictoire, en autant qu'il niait les faits et 

plaidait excuse, mitigation et justification ; que le Défendeur 
ne pouvait, en loi, par son plaidoyer, répéter les injures dont 
le Demandeur se plaignait, et aussi offrir de les rétracter ; que 
l'offre même de rétracter n'était pas légale, en autant que 
n'étant qu'une réparation judiciaire, elle devait être faite 
avec offre des dépens, et que, si le Défendeur désirait faire re- 
paration d’honneur, ou rétracter les paroles injurieuses men- 
tionnées dans la déclaration, il aurait dû admettre les faits et 
faire offre de se rétracter, et déposer en cour les frais encourus 
par le Demandeur jusqu'au moment de l’enfilure de son plai- 
doyer, ou du moins offrir de les payer au Demandeur. 

Langlois, contrà, prétendait que l’allégué dans le plaidoyer, 
que, de fait, le fils du Demundeur avait commis l'acte en 
question n'était fait seulement que pour montrer que le Dé- 
fendeur n'avait pas agi melicieusement quand il se servit des 
paroles injurieuses mentionnées dans la déclaration, mais qu'il 
disait seulement la vérité, et pour démontrer qu'il avait le 
droit de plaider ce fait, il référait à Starkie, on Slander. 

MEREDITH, Justice: There can be no doubt, that, under the 
law of England, in an action of this kind, a Defendunt may 
plead the truth of what he has said, and that such a plea 
would be good, irrespective of the motives by which the De- 
fendant may have been actuated. But our law does not alto- 
gether agree with the law of England in this respect; 
although probably even under our law a plea in an action 
such as the present, alleging that the Defendant had spoken 
the truth with good motives and for a justifiable end, would 
be unobjectionable. | 

LANGLOIS : Je maintiens que le Défendeur peut le plaider, 
pour montrer qu'il a dit ces mots pour le propre avantage du 
tils du Demandeur, et sans aucune malice, et de plus, pour 
montrer qu'il nes'est pas servi de ces expressions par malice, 
il offre de les rétracter. 
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MEREDITH : Vous voulez donc répéter les injures, ct dans 
le même temps les rétracter ? 

LANGLoIs: Oui; mais l'offre de rétracter est faite pour 
acheter la paix, et pour montrer que le Défendeur n'avait 
point de malice contre le tils du Demandeur ; et je prétends 
de plus qu’en droit le plaidoyer est bon, et doit étre maintenu. 

MEREDITH, Juge : Je suis d'opinion que la défense en droit 
doit être maintenue, parce que le Défendeur ne peut pas, par 
son plaidoyer, réitérer et aussi rétracter les paroles injurieuses 
dont le Demandeur se plaint. Défense en droit maintenue. 
(8 D. T. B.C, p. 211.) 

LÉGARÉ et MALOUIN, pour le Demandeur. 

CASAULT et LANGLOIS, pour le Défendeur. 


PROCEDURE.—SOCIETE.—ACTION PRO SOCIO. 


SUPERIOR COURT, Québec, 19 December, 1857. 
Before MEREDITH, Justice. 


McDONALD et al. vs. MILLER et al. 


Jugé : Que quand il est allégué dans une action pro socio que les De- 
mandeurs cnt annuellement rendu compte aux Défendeurs de cette 
partie des affaires de la société qui était sous leur contrôle, il n’est pas 
nécessaire d'offrir et filer avec telle déclaration un compte de la dite 

artie des affaires de la société ; mais pour pouvoir maintenir l’action, 
il sera nécessaire de prouver l’allégué, que tel compte a été rendu par 
les Demandeurs aux Défendeurs. 


MEREDITH, Justice: The Plaintiffs having sued Defendants, 
who were formerly their copartners, for un account, Defen- 
dants have demurred to the declaration, on the ground that, 
although Plaintiffs demand a copartnership account of the 
portion of the business managed by Defendants, yet, that 
they do not offer an account of that part of the business 
managed by themselves. But on reference to the declara- 
tion, I find there is an express allegation that Plaintiffs have 
rendered an account to Defendants, and that Defendants 
have accepted the account so rendered. Therefore, as to 
this essential allegation, there is a difference between this 
case and the case 1229, Miller et al. vs. McDonald et al., cited 
by the learned counsel for Defendants. If, as alleged, Plain- 
tiffs have accounted, and that Defendants have accepted the 
account so rendered ; Defendants, in the account which they 
are now required to furnish, can credit themselves with the 
balance of the account rendered by Plaintiffs, if the balance 


hes 
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was in their favor; and they ought to debit themselves with 
the balance of that account, if it was against then; so that 
in either case the whole of the copartnership accounts can be 
settled in the present case. On the other hand, if the Plain- 
tiffs fail to prove that they have accounted, and that their 
account has been accepted, then, according to the «doctrine 
contended for by the present Plaintiffs, and acted upon by 
the court in Miller et ul. vs. McDonald et al., this action will 
have to be disinissed; and this would seem reasonable, for 
the action claims a division of the whole of the copartner- 
ship assets, which would be impossible if we have an account 
of a part only of the coparnership affairs. But, for the pre- 
sent, the allegation must be assumed to be true, and there- 
fore the demurrer cannot be maintained. (8 D. T. B.C. , p. 214.) 

STUART and VANNOVOUS, for Plaintiffs. 

Pope, THos. for Defendants. 


—— 


HABEAS CORPUS. 
SUPERIOR COURT, Montreal, 27th March, 1858. 
Before SMITH, Justice. 


BARBER et al. vs. O'HARA. 


Jugé: Qu'un writ d’habeas corpus ne sera pas accordé dans le cas 
d’un Défendeur détenu pour cause civile. 


SMITH, Justice: This is a motion for a writ of habeus cor- 
pus, for the release of Defendant from the common jail, in 
which he is confined under a writ of capias ad responden- 
dum. The grounds of the motion are, that, in the final 
judgment on the merits of the action, no allusion is made to 
the writ of capius, nor is the writ declared good and valid, 
and that the writ had therefore lapsed. It is clear that this 
motion cannot be granted. The first habeas corpus act, in 
force, 24th Geo. III, ch. 1, refers exclusively to criminal 
. matters ; the second, 52nd Geo. III, ch. 8, sect. 6, expressly 
excepts from the operation of the statute, parties confined 
on civil process. The words of the statute are, “that noth- 
“ing in this act contained, shall extend to discharge out of 
“ prison any person charged 1 in debt, or other action, or with 
“ process in any civil suit.” Whether the Defendant there- 
fore is or is not legally confined, the present motion cannot 
be granted. (8 D. TB C., p. 216.) 

Monk and MACRAE, for Plaintiff. 

DEVLIN, for Defendant. 
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LOUAGE.—EXPULSION. 


BANC DE LA REINE, EN APPEL, Montréal, 1 octobre 1857. 


Présents : Sir L. H. LAFoNTAINE, Baronnet, Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


DUBEAU, Appelant, et. DUBEAU, Intimé. 


Jugé : Que la procédure en saisie-gagerie et expulsion, sous l'acte 
18 Vic., cb. 108, sec. 16, ne peut avoir lieu, A moins qu’il n’apparaisse 
d’un bail quelconque, ou de l’occupation avec consentement et permis- 
sion de celui qui est réputé propriétaire. (1) 


L’action en Cour Supérieure était portée par l'Appelant 
contre l’Intimé, pour le recouvrement de £145 10s., savoir: 
£133, pour balance de sept années de loyer échues au ler mai 
1855, d'une terre que le Demandeur alléguait lui appartenir, 
suivant donation que lui en avait fait son père, le 13 mai 1840, 
(donation qui, cependant, n'a jamais été ni insinuée ni enre- 
gistrée), et qu'il avait permis verbalement à l'Intimé d'occuper, 
en par ce dernier payant moitié des grains et produit de la 
dite terre, et pour laquelle occupation l’Appelant disait qu'il 
méritait d'avoir la somme d'au moins £25 par an; et, de plus, 
une autre somme de £12 10s pour valeur du loyer de la terre, 
pour occupation d’icelle sans bail, depuis le ler mai au ler 
novembre 1856, et demandant l'expulsion faute de paiement. 
Le Défendeur opposa à cette demande une dénégation des 
allégations contenues en la demande. L'enquête tendait à 
prouver l'occupation par chacune des parties comme proprié- 
taire, et quelques déclarations vagues faites par le Défendeur. 

La Cour Supérieure, déboutant l’action, comme suit : “ Con- 
“ sidering that Plaintiff hath failed to establish, by evidence, 
“ that Defendant held and possessed the farm and premises 
“mentioned and described in the declaration under a lease 
“ either written or verbal from him, Plaintiff, or that Defen- 
“ dant held said farm and preinises by and with the permission 
“ and consent of him, Plaintiff, as the proprietor thereof, and 
“ that, in consequence, Plaintiff cannot maintain the present 
“ action, in the manner and form as he has brought the same, 
“ doth dismiss the said action.” Ce jugement, porté en appel, a 
été confirmé en autant qu'il n'y avait pas mal jugé. (8 D. 7. B.C, 

. 217.) - 
P OUIMET, MorIN et MARCHAND, pour l’Appelant. 

Day et Cramp, pour l'Intimé. 


(i) V. art. 1624 C. C, 
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BORNAGE. 
Cour SUPÉRIEURE, Québec, 31 mai 1858. 


Présent : CHABOT, Juge. 


FRADET ve. LABRECQUE. 


Jugé: Que, dans une action en bornage, le Défendeur ne peut étre 
condamné à contraindre ses voisins à borner avec lui, et un allégué et 
des conclusions à cet effet seront renvoyés sur défense au fond en 

roit. (1) 


Action en bornage : La déclaration contenait un allégué 
que le Défendeur était propriétaire d’une terre située au sud - 
ouest de celle du Demandeur, et que le Demandeur l'avait 
souvent requis de fuire borner sa terre avec celles des pro- 
priétaires au sud-ouest de lui, le Défendeur, qui n'étaient pas 
encore bornées, et qui néanmoins devaient l'être, vu que les 
concessions partaient du sud-ouest et gagnaient vers le nord- 
est : c’est-à-dire, que les terres au sud-ouest de celle du De- 
mandeur, et notamment celle du Défendeur, étaient plus 
anciennes, par la dute de leur concession, et émanait du 
même auteur ou seigneur, et le Demandeur concluait à une 
condamnation contre le Défendeur pour lui faire prendre, vis- 
à-vis ses voisins au sud-ouest, les démarches et procédures 
nécessaires pour s’assurer, dans les trois mois après les pre- 
mières procédures prises, d'un bornage légal et certain entre 
la dite terre et celle de ses voisins au sud-ouest et de manière 
à vérifier l'étendue de toutes les terres depuis la ligne seigneu- 
riale au sud-ouest, en gagnant le nord-est jusqu'à la terre du 

Demandeur, et qu'à ces opérations le Demandeur fut appelé 
en bonne et due forme, et que, de plus, il fut adjugé et ordonné, 
que, par un arpenteur juré dont les parties conviendraient, 
sinon nommé d'office, il serait, en présences des parties, ou 
elles dûment appelées, procédé, à frais communs, au mesurage 
et bornage des terres des parties (Demandeur et Défendeur) 
suivant leurs titres et possession, tant en front qu'en profon- 
deur, dont et du tout il sera dressé un procès-verbal pour être 
homologué si faire se devait. A cette action le Défendeur fila 
une défense en droit. 

Casault, au soutien de Ia défense en droit, maintint que le 
Demandeur n'avait pas droit d'action contre le Défendeur, pour 
le forcer de faire borner ses voisins, et qu'en tout cas, il ne 
pouvait pas demander une condamnation contre lui & cet effet, 
sans lui offrir les frais nécessaires pour intenter les poursuites 


(1) V. art. 504°C. C. 
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en bornage contre ses voisins, (1) et que la justice de ce prin- 
cipe de droit était évidente, vu que, si le Demandeur pouvait 
forcer le Défendeur à poursuivre ses voisins, sans lui offrir les 
deniers nécessaires, ce serait exposer le Défendeur, dans le cas 
où ces actions seraient non fondées, et que les Défendeurs 
n'eussent pas les moyens de rembourser au Défendeur les frais 
de ces actions qu’il aurait intentées dans l'intérêt et à l'instance 
du Demandeur, à la perte des frais en question, il maintenait de 
plus que le Demandeur n'ayant pas offert les frais nécessaires 
pour intenter ces actions, contre les voisins du Défendeur, que 
cette partie de sa déclaration, demandant une condamnation 
contre le Défendeur pour forcer ses voisins de borner avec lui, 
était non fondée en droit et devait être rejetée ; que l'action 
en bornage ne pouvait s'exercer que contre un voisin immédiat, 
et qu'une partie ne pouvait pas forcer une autre de poursuivre 
ses voisins en bornage, et, qu'en conséquence, le Défendeur 
n'ayant pas d'action pour les forcer à borner leur terres respec- 
tives, excepté contre son plus proche voisin, au sud-ouest, ne 
pouvait pas être condamné à contraindre tous les propriétaires 
au sud-ouest, jusqu'à la ligne seigneuriale, à borner, et l'action 
du Demandeur, à cet effet, devait être renvoyée. 

Taschereau, J. T., pour le Demandeur, soutenait que l’action 
était bien fondée contre le Défendeur, pour le contraindre à 
faire borner ses voisins avec lui; que l’action en bornage ne 
pouvait être portée que contre le voisin en première instance, 
et que ce voisin pouvait poursuivre son voisin, et ainsi jusqu'à 
ce que tous les voisins eussent borné, (2) et qu'en conséquence 
l’action du Demandeur à cet effet était bien fondée. 

CHABOT, Juge: La cour est d'opinion que la défense en 
droit doit être maintenue. Le Défendeur ne peut pas être forcé 
de faire borner ses voisins; il n’y a que les intéressés qui 
puissent intenter l'action en bornage, et le Défendeur en cette 
cause n'a aucun intérêt à faire borner ses voisins. Solon a été 
cité, mais, suivant moi, il ne soutient point les prétentions 
du Demandeur, la défense en droit est en conséquence maintenue. 
(8 D. T. B. C., p. 218.) | 

TASCHEREAU et DUVAL, pour le Demandeur. 

CasauLT et LANGLoIS, pour le Défendeur. 


(1) Nouveau Denisart, ro Bornage, p. 658. 
(2) Solon, Serritudes, p. 82, n° 67. 
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COMPENSATION. 
SUPERIOR COURT, Montreal, 30th April, 1857. 
- Before BADGLEY, Justice. 


SEAVER et al. vs. NYE. 


Jugé : Qu’une action par une personne indiquée dans un contrat de 
. vente comme celle à laquelle le prix de vente d’un immeuble sera payé, 

sera renvoyée sur plaidoyer de compensation par le Défendeur en pos- 
session de billets promissoires faits par le vendeur, l'indication du 
paiement n'ayant pas été acceptée par le Demandeur; et que l’enre- 
gistrement de l’acte de vente par le Demandeur n’affecte pas les droits 
du Défendeur en pareil cas. 


BADGLEY, Justice: This action was brought in December, 
1857, to recover £100, being the purchase money of a lot of 
land sold to Defendant, by William R. Seaver, by deed before 
notaries, of the 3lst December, 1856, the money being by 
the deed made payable to Plaintiff Elizabeth Seaver, four 
months after the date of such deed. The Plaintiffs all 
that she caused the deed to he registered, and that the alle- 
gation in the deed thereby became perfect. The Defendant 
pleads compensation and payment, by two notes dated 4th 
and 6th December, 1856, made by William R. Seaver, and 
tranferred to Defendant, in May, 1857. The only question is 
as to whether the indication of payment vested any absolute 
right in Plaintiffs, there being no acceptance of the indication 
made known to Defendant.I am of opinion that it does not (1) 
nor can the registration affect Defendant. 

JUDGMENT: The COURT, considering that no legal accepta- 
tion appears of record, by Elizabeth Seaver, or by Plaintiffs, 
of the indication of payment to her made, in and by the said 
deed of sale mentioned in Plaintiff’s declaration, dated the 
31st December, 1856, of the lot of land therein mentioned: 
and considering that the enregistration of the said deed of 
sale, was not the equivalent of such acceptance, and esta- 
blished no absolute claim in her favor upon said price ; and con- 
sidering that Defendant became the creditor of William B. 
Seaver, on the 22nd day of May last, for the sum of £110 for 
the causes in the pleadings by him filed, mentioned, whereby 
the price aforesaid due by him, Defendant, was more than 
compensated and extinguished, the Court doth dismiss Plain- 
tiff’s demand. (8 D. T. B. C., p. 221.) 

Day, for Plaintiff. 

FLEMING, for Defendant. 


(1) 7 Toullier, n° 286 ; 2 Grenier, n° 398, note, p. 236. 


1 
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SOCIETE.—PREUVE. 
SUPERIOR Court, Montreal, 30th April, 1858. 
Before SMITH, Justice. 


CHAPMAN vs. MASSON. 


Jugé: Dans une action contre un Défendeur comme ayant été asso- 
cié dans une société dissoute et insolvable, que le témoignage de l’un 
des associés pour prouver que le Défendeur ¢tait un des membres de 
cette société est inadmissible. 


SMITH, Justice : This action is of great importance in point 
of principle, and involves a question as to the admissibility of 
evidence which Iam not aware has been decided by our 
courts. It is to be hoped the case will be carried further to 
have the point settled by the Court of Appeals. It is an action 
brought against Defendant, as having been a copartner in the 
tirm of Ball & Company, which is alleged to have been com- 

of Wilham W. Snaith, William S. Ball, and of Defen- 

dant. The action is fora balance of account as due from May 
to 13th October, 1855, when the firm is alleged to have been 
insolvent. The plea denies the partnership, and that Defen- 
dant had anything to do with the purchase of the goods in 
question. The action turns on the proof of record. If Defen- 
dant was, as is pretended, a secret partner in the tirm of Ball 
& Co., he is responsible to Plaintiff. The notarial articles of co- 
partnership between Snaith and Ball are filed in the cause, and 
are dated the 21st May, 1855. The partnership was to last for 
one year and to be carried on under the firm of Ball & Com- 
pany, Snaith having two thirds of the profits, and Bull the 
remaining third. The articles of copartnership were registered 
as required by law, and the main indeed the only point which 
* Plaintiff had to establish was that Defendant was a partner 
in the firm. Four witnesses were examined by him in support 
of his action and nine for the defence. One of the witnesses 
proves the delivery of the goods to the firm of Ball & Com- 
pany. The three remaining witnesses are Snaith, one of the 
copartners, Thompson and McNevin. Thompson speaks to a 
conversation had with Defendant, in February or March, 1855, 
in which he says Masson admitted that he was to furnish 
the stock to Snaith who was a clerk in his wholesale establish- 
ment, and that he, Masson, was to have a share in the profits, 
but was not to be known us a partner as it might interfere 
with his wholesale business. When cross-examined, he admits 
he does not know whether the partnership was actually car- 
ried out on the terms mentioned by Masson. McNevin states 
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that he titted up the store at Defendant's request, and after 
consultation with him, he having gone to see him with Snaith; 
he never, however, presented the account to any one. The 
witness mainly relied on is Snaith whose evidence as to the 
proof of the partnership is objected to on the ground of 
interest. He says Defendant was a copartner in the firm, and 
here arise the important question referred to. Is he competent 
to prove this ? After the best consideration, I am of opinion 
he is not competent. His interest is to shift a responsibility 
from himself, and to render the Defendant liable, and I have 
been unable to find any case where, in like circumstances, the 
testimony of an acknowledged partner was received to fasten 
a liability on another who denied the copartnership, and was 
not proved to have interfered in the management of the bu- 
siness; the cases of Hall vs. Curzon and Blackitt vs. Wear, 
were cited at the Bur, as to copartners being called as witnesses 
to prove certain tacts, but these are cases referring to joint 
stock companies, and not to a case like the present. The ge- 
neral rule is well settled, that declarations or admissions of a 
partner are not allowed against his copartners, without proof 
of the partnership aliunde ; and I am of opinion that the 
weight of authority is against the admission of Snaith’s evi- 
dence in the circumstances disclosed in ‘this case. It would 
lead to the gravest consequences, if an insolvent merchant, 
who has registered his partnership with one man, could sub- 
ject any other third party to a judgment by his own testimony . 
that such third party was a secret partner. I hold, therefore, 
Snaith to be an incompetent witness, and the action must be 
dismissed. 

JUDGMENT : “ Considering that Plaintiff hath failed to esta- 
“ blish by legal and sufficient evidence, that Defendant was a 
“ copartner in the firm of Ball and Co. as alleged in the 
“ declaration, by reason of which Defendant could be consi- | 
“dered liable in law, as set up in and by said declaration ; 
“ And, further, considering that the evidence of William W. 
“ Snaith, a witness produced on behalf of Plaintiff, is inad mis- 
“gible, by reason, of the interest of said witness, in obtaining 
“ a condemnation against Defendant, as sought in and by sal 
declaration, the Court doth reject the evidence of said 
“ Snaith, and doth dismiss the action of the said Plaintiff.” 
(8 D. T. B. C., p. 225 et 2 J, p. 216.) 

ABBOTT and BAKER, for Plaintiff. 

Roy and Roy, for Defendant. 
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SOCIETE.—PREUVE. 


BANC DE LA REINE, EN APPEL, Montréal, 7 juin 1859. 


Présents : Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, AYLWIN 
Dtva et MEREDITH, Juges. 


CHAPMAN, Appelant, rt Masson, Intimé. 


Jugé: 1° Qu'un associé principal n’est pag témoin compétent pour 
établir Ja responsabilité d’un tiers comme associé anonyme. 

29 Qu'un associé anonyme ne pourrait, tout'an plus, être respon- 
sable des dettes de Ja société, qu'en autant senlement qu il aurait pro- 
fité de la société. 


Le jugement de la Cour Supérieure est rapporté ci-dessus 
p. 218. 

AYLWIN, Juge: Il est à remarquer en cette cause que Chap- 
man, en faisant des avances à Snaith et Ball, ignorait entiere- 
ment que Masson avait un intérêt dans cette société; il ne 
contracta qu'avec Snaith et Ball, dont la société avait été 
dûment enregistrée suivant la loi. En Angleterre il est de 
règle, en poursuivant une société commerciale, d'assigner tous 
les membres qui la composent. Cette règle ne souffre d’excep- 
tion que dans le cas du'décés de quelqu'un des associés. Ici 
l'action est portée contre Masson seul. C'est lA, à mon avis, 
un défaut fatal, et qui doit faire succomber l’Appelant, sans 
même entrer dans la discussion du point soumis, et sur lequel 
Ja Cour Supérieure a motive le renvoi de l’action. Si Masson 
était un des associés, ainsi que le prétend l’Appelant, il devait 
être poursuivi conjointement avec les autres, et l'Appelant ne 
pouvait le choisir lui seul en laissant de côté les autres 
associés. 

Sur le mérite de l’action, il n’y a aucun doute que d’après 
la loi qui nous régit, l’Intiné en cette cause ne peut aucune- 
ment être responsable de la dette due à l’Appelant. Il n'en 
pourrait être tenu que s'il avait profité de la société; et c'est 
la un fait qui ne ressort nullement de la preuve faite en cette 
cause. Sous ces circonstances, Je jugement doit être confirmé. 

Duval, Juge : Je suis d'opinion que le jugement qui a 
prononcé l’incompétence de Snaith comme témoin est correct 
et conforme à la jurisprudence suivie dans la cause de Bent 
vs. Baker, et aussi dans celle de Scholefield vs. Muir, en 1822 
ou 1823. Sur le droit d'action contre l’Intimé, je concours 
dans l'opinion exprimée par l'Hon. Juge Aylwin, et je pense 
que la demande n'aurait pu se maintenir lors même qu'il eût 
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été prouvé que l’Intimé était un associé anonyme de Snaith 
et Ball. 

Le jugement est confirmé, considérant qu'il n y à pas erreur 
dans le jugement dont est appel. (9 D. T. B. C., p. 422.) 

ABBOTT et BAKER, pour l’Appelant. 

RouEr Roy, pour l'Intimé. 


CORPORATION MUNICIPALE.—RESPONSABILITE. 
SUPERIOR Court, Montreal, 27th March, 1858. 


Before Day, Justice. 


BÉLANGER et ux. vs. THE Mayor, ALDERMEN and CITIZENS 
OF THE Crry oF MONTREAL. . 


Jugé : Que la corporation de la cité de Montréal n'est pas respon- 
sable en dommages envers une personne qui a tombé dans la cave 
d’une maison brûlée, qui n’avait pas été reconstr ite et dont l’emplace- 
ment, nonobstant le règlement de la corporation à cet effet, n'était pas 
enclos : la cause de tels dommages étant trop éloignée. 


Day, Justice : This is an action of damages brought for 
injury sustained by the wife of Bélanger, one of Plaintiffs, 
falling into the cellar of a house, in one of the streets of this 
city, burned down in the great fire, the lot not having been 
enclosed by a fence. The ground taken by Plaintiffs is, that 
the corporation having made a by-law, obliging all proprie- 
tors, under specified penalties, to fence in vacant lots within 
the city limits, is bound to enforce such by-law, and are 
liable for any injury that may happen want of fences. The 
Defendants deny that they are liable for damages so occasioned, 
and, in my opinion, no such damages can be recovered. The 
cause of such damages is too remote. The direct responsibility 
falls upon the proprietor of the lot. He was bound to fence his 
lot, and if he did not do so, was liable to the penalty imposed 
by the by-law. No doubt it was in the power of Defendants, 
and it was the duty of their officers, to enforce this by-law 
as well as all other by-laws, so far as practicable ; but it 
by no means follows, from their failure to do so, that Defen- 
dants are liable for damages such as these, or that the owner 
of the lot may not be held responsible for them. It would be 
extending the responsibility of Defendants too far to hold 
them liable in such a case. The pavement or side walk is shewn 
to have been in perfect order, and it appears that the wife of 
Plaintiff Belanger, was returning from market, with a basket 
on her arm, in open day, when, from some cause not explained, 
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she found herself at the bottom of the cellar, and sustained the 
damages complained of. 

JUDGMENT : “ Considering that Defendants are not, by 
“reason of the allegations in Plaintiff's declaration con- 
“ tained, and of the proof of record, and by law, liable to pay 
“ to them, Plaintiffs, the damages by them sought to be reco- 
“ vered in and by their said declaration and action, doth dis- 
“ miss the said action.” (8 D. T. B. C., p. 228.) 

LEBLANC and Cassipy, for Plaintifis. 

PELLETIER, for Defendants. 


PILOTE. 
SUPERIOR Court, Quebec, 8th March, 1858. 
Before CHABOT, Justice. 
RUSSELL vs. PARKE. 


Jugé : 1° Qu’un pilote en charge d’un vaisseau a droit d’être rémuné- 
ré, outre le pilotage ordinaire, pour perte de temps et pour services 
rendus en sauvant des espars et une partie du gréement du vaisseau 
emportés en conséquence de la mauvaise qualité des matériaux em- 
ployés. 

rd Que lorsque le propriétaire de tel vaisseau obtient indirectement 
des assureurs le montant de la réclamation du pilote, le pilote a droit 
de recouvrer tel montant dans une action pour “ ouvrage et perte de 
temps,” quoique la déclaration ne contienne aucun chef pour argent 
reçu. 


This action was brought to recover the sum of £30, for 
services performed in saving the spars, rigging and suils of 
Defendant’s vessel, and for the value of Pluintiff’s time in the 
detention occasioned him, by reason of the vessel having had 
her spars and rigging aforesaid, damaged and carried into the 
sea, said spars and masts being then and there unsound ; 
Plea, that, admitting the services of Plaintiff, as laid in the 
declaration, he could not by law maintain any action therefor, 
because he was at the time the pilot in charge of the vessel, 
and was piloting her down the river St. Lawrence, and had the 
command of her as such pilot; and that, by his own negh- 
gence, imprudence and want of proper skill and precaution, he 
had caused the damage for the repairs of which he brought the 
present action. The evidence established that, a few days after 
the departure of the vessel from Quebec, and while opposite 
Malbaie,” a squall overtook her by which some of her spars 
were carried away ; that Plaintift was in charge of her as pilot 
at the time, and that the vessel was detained there until new 
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spars had been sent from Quebec, when Plaintiff and the others 
on board put up the new spars and refitted the rigging: the 
evidence was conflicting asto the quality of the spars which 
bad been carried away, Plaintitts witnesses alleging that they 
were good, new and sound, Defendant's, that they were of 
rotten or dead wood. 

Pope, THos, for Plaintiff: At Defendant's request, Plaintiff 
piloted the ship “ Gladiator,” of which Defendant was owner, 
from Quebec, on her outward voyage. When of Malbuie and 
within pilotage limits, some of the upper spars were carried 
away, there being but a moderate breeze at the time. It was 
then discovered that the foretop mast had been made out of 
what is called “dead wood.” It was defective and rotten. It 
snapped and carried away the other spars and sails with it. The 
Defendant had not provided’ extra spars to meet any emer- 
gency of this kind. The steamer “John Bull” was sent for 
to Quebec, and she brought down the spars required. In con- 
sequence of the occurrence, Plaintitf was detained several days, 
during which time he could have piloted two other vessels 
which had been promised him and for which services he woul: 
have got over £30; and which he lost owing to this detention. 
It has been attempted to be proved that the foretop mast was 
good ; but the testimony cannot be regarded favorably, owing 
to the interest which the witnesses have in the matter, anc 
the vagueness of their statements; besides, the spar itself 
afforded the best evidence on that point, it was examined 
when it fell to the deck, and found to be bad. On: Plaintiff's 
return to Quebec, he presented his account for the detention 
and services rendered in saving the spars and rigging, amount- 
ing to £30, to Defendant. The agent of the steamer presented 
his account at the suine time, arnounting to £60. The Defen- 
dant then said, that he would pay both accounts, but added 
that there might be some difficulty in his obtaining payment of 
the Plaintiff's account from the underwriters in England, but 
that none could arise respecting that of the steamer ; and to 
secure repayment, he requested that both accounts should be 
merged into a single account, made out for £90, in the name 
of the steamer as if the latter sum were that really charged 
for her services, in taking down the spars, ete. This was done 
Defendant adding that he would pay Plaintitf his £30 ina 
few days. The latter waited nearly a year, and being unable 
to obtain payment, has been compelled to take legal proceed- 
ings. The Defendant (although he has not pleaded it) appears 
desirous of shewing that he was only to pay Plaintiff when 
he himself should have been paid by the underwriters; but 
he has failed to shew that there was any understanding 
on that subject. It is established that Defendant admitted 
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before this action was brought, that he had received the 
amount of the account from the insurers. Under these cir- 
cumstances, it 1s submitted, that, inasmuch as the detention 
of Plaintiff was occasioned by the defective quality of Defen- 
dant’s spars ; that owing to such detention he was prevented 
from earning £30; that his services in saving the spars and 
the time he was employed about the same are worth that 
sum ; that Defendant promised to pay him that amount; and 
that finally, Defendant has actually received the sum for 
which Plaintiff now sues, Plaintiff is entitled to recover the 
amount demanded. 

PaRKIN, for Defendant, contended that, upon reference to 
the evidence, and particularly to that of William Parke, a 
witness produced on behalf of Defendant, it would be found 
that the loss of the spars was occasioned by the want of care 
and negligence of Plaintiff in crowding on too inuch sail, much 
more than the best and soundest spars were able to carry in 
the weather that then prevailed; that, under any circums- 
tances, Plaintiff could not recover in the present action, for no 
principle of law was better established than that a person 
enguged in any capacity on board of a vessel, could not claim 
for saivage, except under very extraordinary circumstances ; 
(1) that Plaintiff, being the pilot employed on board of the 
vessel at the time of the accident in question, could not there- 
fore claim any compensation for his services in saving the 
vessel ; that this principle was further recognised and expressly 
enacted by the Provincial Statute, 12 Vic., chap 114, see. 42, 
as follows ; “ That any pilot saving or endeavouring to save 
“ a vessel in distress shull be entitled to a remuneration to 
“ be fixed by the Trinity House of Quebec, if such pilot shall 
“ not have agreed with the master or owner of the vessel as 
“ to the compensation for such service, provided he be not the 
“pilot on board and in charge of such vessel; ” and that the 
action could not, therefore, be maintained. That, with respect 
to the transaction connected with the insurance company, or 
underwriters, it would be perfectly understood by Couture’s 
evidence, that the Defendant merely undertook to pay Plain- 
tiff, provided he could obtain the amount from the under- 
writers, but that this was a nudum puctum and could not 
be allowed to militate against Defendants ; that, even supposing 
it were proved that Defendant had received the amount from 
the underwriters, Plaintitf, notwithstanding, could not succeed 
in his action Lecause the declaration contained no count for 
money had and received ; and, further, because, if any one 
had a right to recover, it could only be the underwriters, who, 


(1) Haggart, p. 287, case of the “ Neptune ” ; 2 Ablott, on Shipping, p. 560 ; 


2 Haygart’s R., p. 3. 
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through misrepresentation, had paid the money in question to 
Defendant. 

Pope, in reply : The Defendant admits his strongest autho- 
rity is the statute referred to, and yet it cannot apply, because, 
1° Plaintiff did agree with the owner respecting the amount 
of such compensation, and 2° Plaintiff was the pilot in charge. 
The section does not prohibit a claim on behalf of the pilot. 
A consideration sufficient to sustain the action has been es- 
tablished and there is the undertaking to pay. No count for 
money had and received was inserted in the declaration 
because it was only during the enquete that Plaintiff learn 
that Defendant had been paid by the underwriters. The Plain- 
tiff can recover on the allegation that Defendant acknowledge: 
to owe and promised to pay. 

CHABOT, Justice: There can be no doubt that Defendant 
received the amount of Plaintiff's claim from the underwriters, 
and, this being the case, the court is not of opinion, as it was 
pretended by Defendant, that the only persons entitled to 
recover. from him, are the underwriters. It would probably 
have been better for Defendant if he had never allowed the 
action to be brought. Judgment for the Plaintiff. (8 D. T. B.C, 
p. 229.) 

Pope, THOs., for Plaintiff, 

ANDERSON and PARKIN, for Defendant. 


SAISIE-IMMOBILIAIRE. 
BANC DE LA REINE, EN APPEL, Québec, 12 décembre 1857. 


Présents : Sir L. H. LAFoNTAINE, Baronet, Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


Huor, Appelant, et Danats, Intimé. 


Jugé : Qu'un immeuble détenu par le preneur emphytéote, après l’ax- 
piration du bail peut être valablement saisi comme appartenant au 
ailleur auquel il doit revenir. 1) 


L'Intimé, Demandeur en Cour inférieure, ayant obtenu ju- 
gement contre le curateur à la succession vacante de feu Louis 
eliévre, pour la somme de £50, avait fait saisir, comme ap- 
partenant à la succession,.un immeuble que l’Appelant détenait, 
quoique le bail emphytéotique en vertu duquel il avait possédé 
fit expiré depuis dix ans. L’Appelant demandait l'annulation 


(1) V. art. 632 C. P. C. 
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de cette saisie, alléguant qu'elle était faite super non domino. 
L'Intimé de son côté soutenait que la possession de l’Appelant, 
depuis l'expiration du bail, était précaire, et ne lui donnait 
aucun droit sur l’immeuble saisi. La Cour d'Appel a confirmé à 
l'unanimité le jugement de la Cour Supérieure qui avait 
donné gain de cause à l’Intimé. (8 D. T. B. C., p. 235.) 

GLEASON, pour l’Appelant. 

CASAULT et LANGLOIS, pour l'Intimé. 


CORPORATION MUNICIPALE.—COTISEURS.—TEMOINS. 
SUPERIOR COURT, Montreal, 27th February, 1858. 


Before SMITH, Justice. 


GoRRIE vs. THE MAYOR, ALDERMEN AND CITIZENS OF Mon- 
TREAL. 


Jugé : Que des cotiseurs nommés en vertu d’un statut autorisant la 
corporation de la cité de Montréal de nommer tels cotiseurs, et de leur 
accorder telle rémunération pour leurs services que le conseil jugera à 
propos, ne peuvent pas porter une action contre la corporatibn pour un 
quantum meruit pour tels services dont la rémunération a été fixée. 

2° Que le droit d’un témoin est de 8e faire taxer par la cour devant 
laquelle il est examiné, et non de porter une action devant une autre 
cour pour un quantum meruit pour comparutions et perte de temps 
comme témoin (1). 


The declaration set up that, on the 6th June, 1853, Plaintiff 
was appointed one of the assessors for the city of Montreal, 
and accepted the office, as he was bound to do, under a penalty 
of £50, and thathe performed all the duties of his office under 
the law in force at the time, “and that for his reasonable 
“ wages or remuneration for performing the said duties, as 
“ aforesaid, Plaintiff became entitled to ask and have from 
“ Defendants £150 which sum Defendants were and are bound 
“ to pay and have often promised to allow and pay to Plaintiff, 
“ yet have not paid.” Then follow similar allegations as to his 
appointment and as having acted as assessor for the year 
1854, and of his having, under the 16th Vict.,c. 152, made 
an alphabetical list of persons appearing from the assessment 
rolls to be qualified to vote for meinbers of the Legislative 
Assembly, alleging, in the same terms, that for his wages or 
remuneration, he was entitled to £300, the two sums forming 
£450, of which only £250 were paid. Conclusion for £200. 


(1) V. art. 280 C. PC. 
TOME VI 15 
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Ist Plea. That, under the 34th section of the 14th and 
15th Vict., c. 128 (1) five assessors were named by the council 
for the civic year 1853, one of whom was Plaintiff, who per- 
formed his duty as such assessor, and that under the same 
section, the council fixed the remuneration of the five asses- 
sors at £500 ; of which sum Plaintiff received his proportion, 
£100. That under, the same section, three assessors were 
named for the year 1854, and £225 allowed to each, of which 
sum Plaintiff was paid £150, and that Defendants were always 
ready to pay the balance £75. That moreover Plaintiff did 
not make the alphabetical list referred to, but that 1t was 
made by the officers of the corporation, and that’no additional 
or other remuneration was provided for by the Act last re- 
ferred to. 

Answer to first plea: That a committee appointed by De- 
fendants themselves received and reported upon a petition of 
Plaintiff to be paid the sum demanded by the action, but De- 
fendants refused to be bound by the report. Conclusion for 
£200. | | 

The Counsel for Plaintiff, at the argument, contended : 1st, 
That Plaintiff, at common law, had a right to be paid by the 
corporation what his services were worth (2); 2nd, That no 
innovation of the common law is to be presumed beyond 
what is expressed (3) ; 8rd, That the 34th clause in the 14th 
and 15th Vict.,does not touch Plaintiff's rights, or impose 
any obligation on him, but simply gives a faculty to the cor- 
poration. 

SMITH, Justice: The action is for a quantum meruit, 
which, under the circumstances of this case, cannot be main- 
tained, even if in any case, it could be maintained against a 
corporation by one of its officers. The law gives Defendants a 
right to fix the remuneration for the duty performed by the 
assessors. This was done, and Plaintiff must be supposed to be 
aware of this fact, as well as of the extent of his duties. The 
Defendants admit the balance of £75, which is all Plaintiff is 


(1) Sect. 34: ‘* That at any quarterly or special meeting of the said 
‘* council after the election of members thereof, in the year of Our Lord 
** one thousand eight hundred and fifty-two, and in each succeeding year, the 
** said council shall appoint as many assessors for the said city, not exceed- 
‘ing nine in number, as may be necessary, and the said council may grant 
‘* the said assessors such remuneration for their services, as they, the said 
** council, may deem fitting, and the said council may order and determine 
“in what and how many wards the said assessors shall act, and if they see 
"fit, that the assessors to be appointed shall act as such, throughout the 


_ whole city limits ; and it shall be the duty of the said assessors to make 
‘‘ the assessments, etc.” 


(2) Angel and Ames, on Corporation, 3 Ed., p. 309, sect. 12. 
(3) Dwarris, on Statutes, p. 695. 
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entitled to claim, but, if the action does not exist, I can take 
no notice of such tender, it amounts to nothing. If the corpo- 
ration had refused to fix the rate of remuneration, there would 
be more reason for such an action, but, even in that case, 
Plaintiff's rights would have been exercised by mandamus 
to oblige Defendants to perform their duty. There is another 
action of Boulang:r, another assessor, which is the same as 
this, except that he claims £25 for attendance as witness be- 
fore the Recorder, when the assessment list was contested. 
This I cannot allow. His right was to be taxed, which was 
not done. 

JUDGMENT : “ Considering that Plaintiff hath failed to es- 
“ tablish, by law, any right of action to recover the sum 
“claimed by hin from Defendants, by reason of any- 
“ thing alleged in his declaration, and further considering 
“ that Defendants have established, by legal and sufficient 
“ evidence, the material allegations in their exception set 
“ forth, and that no action doth lie in manner and form as 
“ Plaintiff hath brought the same, and, further, considerin 
“ that the offer made by Defendants hath not been accepte 
“by Plaintitf, doth dismiss the action of Plaintiff.” (8 D. T. 
B.C., p. 236.) 

McKay and AUSTIN, for Plaintiff. 

PELLETIER, J. F., for Defendants. 


VENDEUR.—PRIVILEGE. 
SUPERIOR COURT, Montreal, 22nd February, 1858. 
Before MONDELET, Justice. 


SINCLAIR vs. FERGUSON ; ROBERTSON et al. vs. FERGUSON : 
MILLs et al. vs. FERGUSON. 


Jugé : 1° Que le vendeur d’effets vendus à crédit et avec terme, peut 
a ep que en la possession de l’acheteur qui est devenu insol- 
vable. (i 

2° Que ce privilège existe quoique les effets aient cessé d’être en 
totalité dans les mains de l’acheteur. 

3° Qu'un affidavit n’est pas nécessaire pour obtenir un writ de sai- 
sie-revendication en pareils cas. (2) 

4° Que service de la déclaration peut être fait au bureau du shérif, 
en vertu de la 7° Geo. IV, chap. 8. 


The Plaintiffs, in their declaration, alleged the sale and 
delivery to Defendant, on the 20th August, 1857, of 22 boxes 


(1) Voir art. 1998 et 1999 C. C. 
(2) Voir art. 834 et 866 C, P. C. 
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of tea, on a credit of three months, that Defendant thereupon 
gave his note at three months for the amount of the pur- 
chase, which, on the day it became due, and the term of 
credit expired (23rd November, 1857), was protested for non- 
payment; also that Defendant had become insolvent, and 
that the 22 boxes of tea so sold, or a large number of them, 
still remained unbroken and in the same condition as when 
sold, and that Plaintiffs had tendered back the note to 
Defendant, who accepted it before action brought. The con- 
clusions of the declaration were as follows: “ Wherefore 
“ Plaintiffs bring suit, and pray that, upon the affidavit here- 
“ with made and filed, a writ of seizure or attachment, under 
“ and by virtue of the 177th article of the Coutume de Paris 
“ may issue to attach the twenty-two boxes of tea, or s0 
“ many of them as may be found in the possession of Defen- 
“ dant, to the end that the same may be kept and preserved 
“to await the future order and judgment of this court res- 
“pecting the same; and that, the said sale and delivery of 
“ said tea may be declared rescinded, and that the attach- 
“ment may be declared good and valid, and Defendant 
“ adjudged and condemned to deliver and restore to Plain- 
“ tiffs said twenty-two boxes of tea, or so many of them as 
“ may be found in his possession, on the service of the pro- 
“ cess of attachment upon him, and that, in the event if the 
“ whole of the said twenty-two boxes of tea not being found 
“in the possession of Defendant, on the service upon him of 
“ the process of attachment, Defendant may be condemned to 
“pay to Plaintiffs the prices assigned in the account to the 
“ said boxes of tea as shall not be so found in the possession 
‘of Defendant, with interest.” The affidavit was made on 
the 24th November, 1857, and a writ of suisie-revendication 
issued with the affidavit indorsed, commanding the sheriff to 
seize “twenty-two boxes of tea, or so much thereof as may 
“ remain in the possession of G. B. F., Defendant.” omitting 
however the usual words belonging to Plaintiffs. The 
return of the sheriff states that he “attached and seized in 
“ the possession of Defendant, as belonging to Plaintiffs, six 
“boxes of the tea mentioned in the writ, being all that 
“ remained thereof.” A motion to quash the writ was made 
on the ground of informalities in the affidavit and in the 
writ, mure particularly set forth in the exception à la forme. 
This motion was rejected by Smith, Justice, on the ground, 
principally, that the matters relied on at the argument could 
not properly be brought up on motion. The Defendant filed 
an erception à lu forme, containing in effect the following 
grounds: 1. That the affidavit was informal and not such 
as was necessary to obtain a writ of attachment before judg- 
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ment and that the writ, process and seizure were informal ; 
2. That, by the law of Lower Canada, no such writ could 
legally be issued under the circumstances disclosed in the 
affidavit; 3. That it was not stated in the affidavit that the 
teas were the property of Plaintiffs, or that they had any 
such rights therein as could entitle them to sue out a writ 
of attachment; 4. That it was not stated in the writ to 
whom the teas belonged, nor did the nature of the writ 
sufficiently appear from the wording of it; 5. That there was 
no sufficient description of the property in the affidavit and 
writ, nor did it appear from the affidavit that the goods were 
unbroken and en totalité; 6. That no grounds were stated 
for the alleged déconfiture; and that, even if the facts set 
forth in the affidavit were admitted, they disclosed no legal 
ground of seizure: 

MACRAE and CARTER, for Defendant, urged, among other 
objections: Ist, That the affidavit upon which the writ issued 
was informal ; 2nd, That the writ was defective; 3rd, That 
the 177th article Coutume de Paris did not give the vendor 
of goods sold and delivered on credit, the right to reven- 
dicate ; 4th, That the privilege given by this article of the 
Custom was lost to the vendor, if the goods sold were not en 
totalité (in an entirety) at the time of seizure; 5th, That the 
acceptance by the vendors of Defendant's promissory notes 
In payment, created a novation, and thus deprived them of 
any privilege under the Custom of Paris : 6th, That the ser- 
vice of the declaration at the sheriff’s office, was not a valid 
service upon Defendant. 

PopHaM, for Plaintiffs, argued: I. That the privilege men- 
tioned in the 176th and 177th articles Coutume de Paris 
were not new privileges thereby introduced, but simply the 
application of a privilege which had always existed in the 
law of France (having its origin in the Commissory Pact of 
the Roman law) in cases where, otherwise, it might be sup- 
posed such privilege would not apply (1); II. That, under the 
177th article of the Custom, the vendor had the choice of 
three modes of proceeding: Ist, If the goods sold on credit 
were under seizure, at the suit of another creditor of the 
vendee, he (the vendor) could, by opposition, claim to be paid 
out of the proceeds of the sale of the goods, in preference to 
all others. 2nd, That, when the goods wemained in the 
undisturbed possession of the purchaser, the vendor could 
issue an attachment to seize them, ask that they should be 
sold, and that the proceeds of the sale be paid to him by 
special privilege. 3rd, And he had, in addition, a third pri- 


(1) Pothier, Vente, Nos 461, 476. 
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vilege which, although it might not have been acted upon in 
our courts, existed in our law, namely, the right, when the 
goods remained in the undisturbed possession of the pur- 
chaser, who had become insolvent, to demand them back, and 
that the purchaser be condemned to pay for such of them as 
might not be found in his possession at the time of the sei- 
zure (1). That the right to revendicate real estate for non- 
payment of the price, in cases where the vendor's hypothe- 
cary privilege had been lost by neglect of registration, had 
been maintained in appeal, in Patenaude vs. Lerigé dit La. 
plante (2). III. That, by reference to the statute 7th Geo. IV, 
cap. 8th, it would be seen, that the service of the declaration 
at the sheriff’s office was, in these cases, a sufficient service 
upon Defendant. 

MONDELET, Justice : This case comes before the court upon 
an issue raised by an exception à lu forme, and has been 
taken under the 177th article of the Coutume de Paris, and 
demands repossession of merchandise which has been sold 
and delivered upon a term of credit, in consequence of the 
insolvency of the purchaser. The affidavit, writ and decla- 
ration have been attacked by Defendant with exception à 
la forme. The first question to be answered, is: Is an aff- 
davit necessary to obtain the writ in such cases? I hold that 
it is not. These articles of the Custom are in full force, and 
are not affected either by the Ordinance of 1667, or by the 
Ordinance of 1785, which required affidavits for the writs 
issued under their provisions. I cannot find that, in France 
any affidavit was required, and, therefore, I hold an affidavit 
to be unnecessary. As itis unnecessary, it will be useless 
to notice any of the objections which have been raised as to 
the sufficiency of those made in this case. The second ques- 
tion for consideration is, whether the present action has been 
properly instituted under the 177th article of the Custom ? 

think it has. This article applies to several cases: 1. To 
the case where the goods sold are seized by another creditor, 
when the vendor, by an opposition, can claim payment by 
special privilege from the proceeds of the sale; 2. To the 
case where the goods sold remain in the undisturbed pos- 
session of the debtor, when the vendor can seize the mer- 
chandise, and demand that it be sold, and the proceeds paid 
to him by privilège. I hold and consider my opinion main- 
tained by the law as it stood in France and by the jurispru- — 


(1) 2 Brodeau, Comm. sur l'art. 177 Cout. de Paris, p. 435 ; 2 Ferrière, Dict. 
de Droit, vo Revend. de marchandises ; 1 Bourjon, Droit commun de la France, 
p. 423, chap. 9, sect. 1; 7 Toullier, n° 539. 


(2) 7 L. C. Rep., p. 66. See also Troplong, Priv. et Hyp., No 161. 
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dence of the country, that the article likewise applies to a 
third case, where a purchaser à terme has, in the interim, 
become insolvent, the vendor can retake possession of the 
goods sold. The service of the declaration, at the sheriff’s 
office, was a sufficient service on Defendant. Exception dis- 
missed. 

JUDGMENT: “Considering that, in and by his exception à 
“la forme, Defendant hath neither alleged nor shown that 
“ Plaintiffs have omitted any essential formality in and pre- 
“ vious to, and to the end of the issuing of the process in this 
“ cause complained of by Defendant. Considering that, by 
“the laws of Lower Canada, the process which has been 
“ issued under the 177th article of the Coutume de Paris is 
“ not, in all respects, subject to all and every the formalities 
“ required in connection with other seizures and attachments, 
“and namely, that an affidavit such as prescribed in other 
“cases is not de rigueur in a proceeding and on a process 
“ such as the present. Considering that the present process 
“is, and may be, classed among those which, by the laws of 
“ Lower Canada, are issuable against, and for attaching the 
“ estate, debts and effects of what nature soever, whether in 
“ the hands of the owner, the debtor, or of a third person, 
“and inasmuch as in such case or cases, by a statute in force 
“in Lower Canada (7th Geo. IV, ch. 8), service of the 
“ declaration specifying the cause of action upon which such 
“ writ or writs shall have respectively issued may be made 
““upon Defendant, either personally, or by being left at the 
“ office of the sheriff of the court into which such writ shall 
“ have been made returnable, at any time within three days 
“ next after the service of such writ, if the same have issued 
“in term, or within eight days next after such service, if the 
“writ have issued in vacation; and whereas the service of 
“ the writ or process in this cause hath been made according 
“ to law, as well as of the declaration, and is in all respects 
“ good, valid and sufficient. Considering further, that the 
“ process or writ in this cause issued cannot, and ought not, 
“ to be assailed, or called in question, as to its validity, nor 
“ the issuing, nor the execution thereof, by any reason or 
“ cause alleged in the said exception à la forme, the court 
“ doth dismiss the said exception à la forme.” (8 D. T. B.C, 
p. 239 et 2 J., p. 101.) 

PoPHAM, for Plaintiffs. 

Monk and MACRAE, for Defendants. 

E. CARTER, Counsel for Defendants. 
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RECUSATION. 


BANC DE LA REINE, EN APPEL, Québec, Juin 1858. 


Présents : Sir L. H. LAFoNTAINE, Baronnet, Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


RENAUD, Appelant, et Guay, Intimé. 


Jugé : 1° Que la récusation, aux termes de l'ordonnance de 1667, 
titre 24, art. 23, ne peut étre faite que par écrit. 
2° Que l’inimitié capitale mentionnée au 8e art. du même titre, pour 
ouvoir donner lieu à la récusation, doit être une inimitié de la part du 
juge, et ainsi alléguée et prouvée, sans quoi les moyens de récusation 
seront déclarés n’être pas pertinents. 
3° Que les causes de l’inimitié capitale alléguées comme provenant 
du chef du juge, doivent être particulièrement déclarées. 
4° Que l’inimitié capitale qui donne lieu à la récusation, est une ini- 
mitié décidée, connue, manifestée, occasionnée par l’homicide de quel- 
ue proche de la partie faisant la récusation, par des querelles, des af- 
aires d'honneur ou d’un gros intérêt, dont le ressentiment porterait à 
saisir les occasions d’attenter à la vie, à l'honneur ou aux avantages 
temporels de son ennemi. (1) 


Dans le cours de l'instance, l'honorable T. C. Aylwin, l'un 
des juges de la cour fut récusé par l’Intimé dans la cause. La 
récusation fut faite au moyen d’une requête où il était allé- 
gué : “ Qu’entre l'honorable T. C. Aylwin, un des juges de 
cette cour, et l’Intimé, il y a inimitié capitale, et au désir de 
l'ordonnance, le dit Intimé offre, pour preuve de cette inimitié, 
le fait d'une requête qu'il a présentée à l'Assemblée législative 
contre le dit juge, dans laquelle le dit Intimé se plaignit du 
dit juge, et demanda une enquête sur sa conduite, pour les 
causes spécifiées dans la dite requête, dont copie est annexée. 
C’est pourquoi, à défaut par le juge de se départir et de s'abs- 
tenir de juger, le dit Intimé le récuse formellement, et, sur ce, 
demande que les causes de récusation soient jugées bonnes et 
valables ; conclut à ce qu’il soit ordonné que le dit juge nas- 
sistera pas aux plaidoiries, et encore moins au jugement à in- 
tervenir en cette canse. 

Sir L. H. LAFONTAINE, Baronnet, Juge-en-Chef : Il s'agit 
d’une requête en récusation de l’un des honorables juges de 
cette cour, présentée par l'Intimé, signée de lui et de son 
procureur ad litem ; l’Intimé, l’un des plus anciens avocats de 
ce barreau, plaidant lui-même sa cause à l’audience. Il avait 
d'abord cru pouvoir présenter cette récusation verbalement, 
mais il lui fut de suite observé qu’une récusation de cette na- 
ture ne pouvait être faite que par écrit ainsi qu'il est requis 


(1) V. art. 176 C. P. C. 
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par le 23e article du titre 24 de l'ordonnance de 1667. Pour 
justifier cette récusation, l’Intimé s'appuie sur le 8e article du 
même titre de l'ordonnance, lequel article est en ces termes : 
“ Le juge pourra être récusé pour menace par lui faite ver- 
balement ou par écrit, depuis l'instance, ou dans les six mois 
précédents la récusation proposée, ou s'il y a eu inimaitié ca- 
pitale” Le dernier de ces motifs est celui qui est énoncé 
dans la requête 

Il appert par le journal de l'Assemblée legislative que la re- 
quête de l'Intimé contre l'honorable juge Aylwin fut en effet 
présentée & cette branche de la législature, le 9 novembre 
1854 ; mais aussi il appert en même temps par ce journal, que, 
le ler mars 1855, une motion, faite à l’effet de recevoir la dite 
requête, a passé dans la négative, c'est-à-dire que l’Assemblée 
législative a rejeté la plainte de l’Intimé, en refusant, on 
limine, de donner suite à sa requête. Que l’on remarque que 
c'est du seul fart de la présentation de cette requête à l'Assem- 
blée législative en 1854, que l’Intimé argue l'existence, même 
encore à l'heure qu'il est, entre l'honorable juge Aylwin et lui, 
d'une inimatié capitale, aux termes et. dans le sens de l’article 
8 du titre 24 de l'ordonnance de 1667, sans dire néanmoins 
si cette inimitié existe chez les deux, ou chez l’un d’eux seule- 
ment et chez lequel. L'Intimé devrait savoir qu'il ne suffit 
pas que cette inimifié existe dans le cœur de la partie qui 
veut récuser, ou que les menaces, lorsqu'il y en a eu de faites, 
viennent de la part de cette partie mais qu'il faut faire re- 
monter au juge lui-même cette inimitié ou ces menaces. Il s'est 
bien donné de garde d'affirmer qu'il en était ainsi, et, pour 
cause, comme on le verra bientôt, quand je ferai l'exposé du 
nombre de procès que, depuis sa requête à l’Assemblée législa- 
tive, il a eu occasion de soumettre à la décision de ce tribunal, 
sans aucune tentative de 6a part de récuser l'honorable juge 
Aylwin. Nous lisons dans Serpillon, sur l’article 8 de l’or- 
donnance de 1667: “ Il faut que les injures ou les menaces 
soient du fait du juge, et non du fait de la partie au juge, 
parce qu'un chicaneur qui voudrait se préparer un moyen de 
récusation contre un Juge dont il redouterait l'intégrité, ne 
manquerait pas de lui dire des injures, ou de lui faire des 
menaces. Ce ne sont donc que les menaces de la part du juge, 
ou les injures par lui faites à la partie depuis l'instance, ou 
dans les six mois précédents, qui peuvent donner lieu à la ré- 
cusation du juge. L'inimitié capitale dort étre proposée du chef 
du juge que l'on récuse, sans quoi les moyens ne sont pas 
pertinents.” Le même auteur avait déjà dit sur l’article ler du 
même titre de l'ordonnance : “On peut récuser un juge, 811 
est ennemi capital d’une partie, etc. ; mais il faut que les 
causes d’inimitié soient particulièrement déclarées.” Comment 
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l'Intimé aurait-il pu particulariser ces causes, lorsqu'il s'est 
donné bien de garde d’alléguer que le juge Aylwin nourris- 
sait aucune inimitié contre lui ? S'il l’eût fait dans cette occa- 
sion, il savait qu’il trouvait une condamnation, et une con- 
damnation bien sévère, dans ses propres actes antérieurs. En 
effet, depuis la présentation de sa requête contre le juge 
Aylwin, requête repoussée par le corps auquel elle avait été 
présentée, nous ne comptons pas moins de sept procès dans 
lesquels l'Intimé, comme partie, a eu à comparaître devant ce 
tribunal, savoir: Banque du Peuple et Gugy ; Gugy et Lur- 
kin; Gugy et Hemming; Gugy et Sutherland; Gore et 
Gugy; Daly et Gugy ; Renaud et Gugy ; c'est la présente 
cause. Dans les six premiéres de ces causes, en ne récusant 
pas l'honorable juge Aylwin, et en acceptant son concours 
aux jugements dans cellesde ces causes qui ont déjà été décidées, 
l'Intimé ne proclamait-il pas hautement devant ce tribunal, 
devant ses confrères du barreau, devant le public, qu'il n'avait 
aucune cause de récusation à proposer contre l’honvorable juge 
Aylwin, bien moins encore à raison d'une prétendue inimitié 
capitale que, subissant l’aberration la plus étrange, il nous dit 
aujourd'hui exister ? Si cette inimitié existe, il est évident 
qu'elle n'existe que chez I'Intimé ; et croit-il que nous allons, 
par un oubli coupable de nos devoirs, donner libre cours à 
des sentiments aussi répréhensibles de sa part? Qu'il se 
détrompe à cet égard ; il en est grandement temps. Ce n'est 
qu'hier que l’Intimé a jugé à propos de s’enhardir jusqu'à 
présenter cette requête en récusation. C'était le quatrième 
jour juridique de ce terme; et cependant ce n’est pas la 
première fois que l’Intimé a soumis cette cause à notre dé- 
libéré. Dès le premier jour de ce terme, samedi dernier, il a 
fait une motion sur laquelle nous avons eu à prononcer. I 
n'a pas été question de récusation. Le juge Aylwin a pris 
part au jugement. Cependant la cause que l’Intimé assigne à 
sa récusation lui était connue alors, puisque c’est lui qui l'a 
fait naître. Pourquoi ne l’a-t-il pas proposée samedi dernier ? 
Assurément un avocat de l'ancienneté et de l'expérience de 
l'Intimé ne pouvait ignorer que l'ordonnance qu'il invoque 
porte ce qui suit, titre 24, article 19: “ Enjoignons pareille- 
“ment aux parties qui sauront des causes de récusation 
“contre aucun des juges, pour parenté, alliance ou autre- 
“ment, de les déclarer et proposer, aussitôt qu'elles seront 
“ venues à leur connaissance.” L'Intimé fait remonter à un 
fait qui lui est exclusivement personnel, l’inimitié capitale 
qu'il dit exister aujourd'hui entre l'honorable juge Aylwin 
et lui. Les mots inimitié capitale, dont il se sert, sont les 
mots même de l’article 8 du titre:24 de l'ordonnance. Or, 
voici ce que nous devons entendre par ces mots, d'après le 
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commentaire de Rodier sur cet article : “ On peut dire qu'une 
“ inimitié capitale est une inimitié décidée, connue, manifestée, 
“occasionnée par l’homicide de quelqu'un de nos proches, 
“par des querelles, des affaires d'honneur, ou d’un gros inté- 
“rét, dont le ressentiment porterait à saisir Jes occasions 
“ d'attenter à la vie, à l’honneur, on aux avantages temporels 
“de son ennemi.” 

Quelque grande qu’ait été l’aberration de l’Intimé, elle ne 
la pas porté cependant jusqu’à se compromettre au point 
de faire aucune assertion de la sorte. C’est un acte de prudence 
qu'il est juste, en passant, de noter à son avantage. Sur quel 
fondement, sur quelle raison, peut-il donc espérer que cet acte 
étrange de récusation, et peut-être plus qu’étrange, soit ac- 
cueilli ? Il ny a qu'un moyen de se l'expliquer. Et ce moyen, 
Je pense que l’Intimé, après mûre réflexion, nous saura gré de 
le passer sous silence. “ Inimitié capitale,” dit-il. Bien, il veut 
absolument nous faire croire à l'existence de cette inimitié. 
Soit ; mais après avoir plaidé, comme partie privée, tant de 
procès, y inclus le présent, et avec tant de confiance, devant 
l'honorable juge Aylwin lui-même, c'est le comble de l’absur- 
dité de nous demander à déclarer que cette inimitié existe 
chez notre confrère contre l’Intimé. Mais puisque l’Intimé 
veut absolument proclamer que cette inimitié existe, alors je 
dois dire, et je dis avec regret qu’elle n'existe et ne peut exis- 
ter que chez lui. Dans ce cas, s'il a bien voulu la laisser assou- 
pie pendant quelque temps, au point même de faire croire 
quelle n'existait pas, ou que, si elle avait existé, il y avait eu 
oubli ou pardon de prétendues injures reçues, c'était sans 
doute pour mieux saisir l’occasion qu’il croirait la plus favo- 
rable, de faire revivre cette inimitié plus forte que jamais, en 
calculant froidement et à loisir les moyens d'en tirer le meil- 
leur parti possible pour satisfaire à des fins que la justice et 
l'honnêteté condamnent dans tous les temps et dans tous les 
heux. C'est vraiment, de lu part de l’Intimé, nous présenter le 
spectacle antichrétien d'une inünitié qui doit être implacable 
et durer toute sa vie, dit l’administration de Ja justice être 
sapée jusque dans ses princire3 les plus sacrés. Si, malheureu- 
sement, il se trouve des personnes. qui, comme J'Intimé, 
cro.ent que l'oubli des injures ou des ressentiments, vrais ou 
imaginaires, n'est pus une vertu, qu’au contruire, les ressenti- 
ments conçus à tort ou à droit, doivent durer toujours, j'aime 
à croire que ces personnes, pour l'honneur de l'humanité, ne 
forment qu’une bien faible exception, exception qu'il faut 
prendre en pitié. Telle, je regrette de le dire, me paraît être 
la position plus qu’étrange que l’Intimé, peut-être sans le 
vouloir, s’est faite devant cette cour. Une chose me console 
néanmoins, c'est que je suis convaincu que les membres du 
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Barreau ne prendront jamais, pour se guider en matière de 
récusation, le précédent que l'Intimé aurait voulu établir, et 
qu'ils se donneront bien de garde de présenter à leurs élèves, 
comme un modèle a suivre, le procédé de l’Intimé en la pré- 
sente occasion. Je termine en déclarant, selon les termes de 
l'ordonnance et des auteurs qui l'ont commentée, que la récu- 
sation présentée par la requête de l'Intimé, est frivole, inju- 
rieuse, impertinente et inadmissible, et doit être déclarée telle 
par cette cour. (8 D. 7. B. C., p. 246.) 

BELLEAU et JOLICŒUR, pour l’Appelant. 

SMITH, pour l’Intimé. 


CERTIORARI.—RECORDER. 
SUPERIOR COURT, Montreal, 27th March, 1858. 


Before SMITH, Justice. 


Ex parte LEDOUX, for certiorari. 


Jugé: Qu’une conviction par le recorder de la cité de Montréal, pour 
une pénalité pour avoir érigé une bâtisse en bois dans les limites de la 
dite cité, en contravention avec un réglement de la corporation, sera 
annulée, quashed, aucunes notes du témoignage n'ayant été transmises 
au tribunal supérieur pour constater que le Requérant tombait sous 
l'opération du règlement, comme propriétaire, ou si, tel qu’allégué dans 
son affidavit, il était seulement un ouvrier employé par te propriétaire. 


The Applicant was condemned by the recorder of Mont- 
real to pay a penalty of five pounds, and to imprisonment for 
having “ constructed a wooden building of one story high. 
“over the foundation of an ice house being about eight feet 
“in height, situated, &c., contrary to the by-law of the cor- 
“ poration, n° 222.” 

SMITH, Justice : The Applicant states positively, in his 
affidavit, that he appeared by counsel in the Recorder's Court, 
and pleaded that he only acted under the orders of the pro- 
prietor of the lot, and as an ouvrier. This has several times 
been held in this court, to be a sufficient defence ; but how 1s 
the court to know what took place at the trial ? The recorder 
sends up no notes of evidence, and thinks himself justified 
under a clause in the act incorporating the city, in not taking 
any notes of evidence. This has been remarked upon more 
than once by this court. How long shall such a system he 
continued, destructive as it must be, of the best interests of 
the community? The plain inference is, that the recorder 
wishes his court to be independent of all other tribunals, that 
he may decide as he pleases. What is to be done in this case ? 
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If Defendant was proprietor of the lot, the court below had 
jurisdiction over him under the by-law, but otherwise it had 
not. Î think myself justified in quashing the conviction. Con- 
viction quashed. (8 D. T. B. C., p. 255.) 

LORANGER and POMINVILLE, for Aj plicant. 


SAISIE-EXECUTION.—HUISSIER. 
SUPERIOR COURT, Montreal, 27th February, 1858. 
Before SMITH, Justice. 


FRELIGH vs. SEYMOUR. 


Jugé: Qu’une opposition fondée sur ce que l'huissier faisant la saisie 
n’est pas un huissier du shérif, ne peut être maintenue, le writ d’ex- 
cution ayant été remis à tel huissier par le shérif. 


SMITH, Justice : In this case, a writ of execution issued 
against Plaintiff for costs, and an opposition was filed by her 
to the sale of the moveables seized. The grounds relied on at 
the argument were, that the baïliff who made the seizure, was 
not a sheriffs bailiff, that none but the sheriff, or his 
deputy, or a bailiff named by the sheriff, could execute the 
writ, and because the bailiff had styled himself a bailiff of the 
Superior Court, and as such, had no quality to seize. The oppo- 
sition is manifestly unfounded. It is admitted upon the record 
that the warrant was delivered to the bailiff by the sheriff, 
and the sheriff has adopted his acts, and made his return 
accordingly to the court. The opposition must be dismissed. 
Judgment dismissing opposition. (8 D. T. B. C,, p. 256.) 

ROBERTSON, A. and Gi. for Plaintiff. 

Cross and BANCROFT, for Opposant. 
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SEAMEN’S WAGES.—ENREGISTERED SHIPS. 
SUPERIOR COURT, Montreal, 30th April, 1858. 


Before BADGLEY, Justice. 


KERR vs. GILDERSLEEVE. 


Jugé: 1° Que le titre donné sur vente d’un vapeur et de ses agrès, en 
vertu d'un warrant émané par des juges de paix, en vertu de l’acte 6 
Guil. IV, ch. 28, pour le recouvrement de gages de matelots, est insuff- 
sant pour maintenir une action en revendication, attendu qu’il n’est 
pas constaté que le vapeur était du Bas-Canada ou y avait été enregistré. 
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2° Que VPopération du statut ne s'étend pas à des vaisseaux qui 
n’appartiennent pas au Bas-Canada, et qui n’y ont pas été enregistrés. 

3° Que dans les cas où un statut autorise la vente d’un vaisseau ov 
de ses agrés, un warrant qui ordonne la vente d’un vaisseau et de ses 
agrès, est illégal. (1) 


BADGLEY, Justice: It would appear that, on the 4th May, 
1855, an agreement was made at Kingston, between Plaintiff, 
owner of the steamer “ Canadian,” and one McCormack, to 
charter the steamer for four years, at £500 per annum, 
payable by instalments, McCormack agreeing to pay all the 
expenses of outfit, and to insure the boat. It was agreed that, 
until such payment of the expenses and outfit was made, the 
boat was to be considered in Defendant's possession. The 
agreement contained a clause under which Defendant pro- 
mised to sell and give an absolute title to McCormack of 
the steamer, on payment of £2000 within two years, and to 
impute all sums received for charter money on the £2000 
mentioned, for which some notes were taken, and are pro- 
duced by the Defendant. Under this agreement, McCormack 
got possession of the steamer, but on her way to Montreal, 
she was swamped, and Defendant expended some £300 in 
getting her afloat When she was brought to Montreal, 
McCormack ran her between Lachine and Carillon, the hands 
were unpaid from the day the boat started to the 15th June, 
and a number of complaints or suits for wages were brought 
against the master, under the authority of the 6th Will. IV, 
c. 28. Convictions were obtained, and warrants of distress is- 
sued, under which Plaintiff became the purchaser of the vessel 
and her tackle, and it is under this title that the action 1s 
brought. I am of opinion that under the statute Plaintiff 
could not derive, and did not obtain any legal title, sufficient 
to support his action. The words of the statute are as follows: 
“ Whereas the masters und owners of vessels belonging to or 
“ registered in this province, as well as the seamen of such 
“ vessels, are frequently in case of disputes arising between 
“ then, relatives to wages, exposed to great inconvenience, 
“ expense and delay: For remedy thereof be it enacted, etr., 
“that in all cases of wages not exceeding twenty pounds 
“ sterling, which shall be alleged to be due and payable toa 
“ seaman, for his service in any such ship or vessel belonging 
“ to, or registered in this province, as aforesaid; it shall be 
“lawful for any two Justices of the Peace, residing near to 
“ the place where such vessel shall have ended her voyage, 
“cleared at the Custom House, or discharged her cargo, or 
“near the place where the master or owner- upon whom, 


(1) V.S. R. C., ch. 74, 8. 55, 
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“ respectively, the claim is made, shall be or reside, upon 
‘“ complaint on oath to be made to such justices, by any such 
“ seaman, or on his behalf, to summon such master or owner 
“ to appear before them, to answer such complaint,” etc. These 
words, which are part of a local law applicable to certain 
vessels, cannot be extended to other vessels. In certain of the 
convictions, the “ Canadian ” is stated to be a vessel “ belonging 
“to and duly registered in this province,” the province of 
Canada ; but this cannot alter the facts nor affect the judgment 
to be rendered in this cause. The declaration sets out and 
relies on the conviction, and the conviction is bad on the ground 
mentioned, and besides it is not in the words of the statute, 
which says: “ Ir case sufficient distress cannot be found, it 
“ shall be lawful for such Justices of the Peace to cause the 
“ amount of such wages and expenses to be levied on the ship 
“in respect of the service on board which the wages are 
“ claimed, or the takle and apparel thereof,” etc. The convic- 
tions order the distress to be levied “on the steamer and the 
tackle and apparel thereof.” The view taken of the conviction 
renders it unnecessary to consider the other points in the case. 

There is another action by the same Plaintiff against De- 
fendant, in damages, for taking possession of the steamer and 
removing her from her moorings. This he had no right to do, 
for he took the law into his own hands, and judgment will go 
against him for £10 damages. 

JUDGMENT: “ Considering that the vessel or steamer, in the 
“ Plaintiff's declaration mentioned, was not at any time belong- 
“ing to, or registered in, the heretofore province of Lower 
“ Canada; considering that the said Justices of the Peace, at the 
“ time of the making of the several orders for the payment of 
“ seamen’s wages for alleged service on board the said steamer, 
“ had no jurisdiction, power or authority, to order or cause 
“ the amount of such wages, and of the expenses incurred by 
“ reason of the complaints before them therefor, to be levied 
“ by distress upon the said vessel or steamer, and the tackle 
“ and apparel of the said vessel or steamer, and that the said 
“ orders were absolutely null and void, as also the adjudication 
“ of the said vessel or steamer and the said tackle and apparel 
“ thereof to Plaintiff, as set out in his declaration ; considering 
“ that Plaintiff hath not, nor ever had, any legal right or title 
“ of property in or to the said vessel or steamer, or the said 
“ tackle and apparel, by reason of the said adjudication, dis- 
“tress and orders aforesaid, doth dismiss his action in this 
“ behalf, and doth annul and set aside the attachment made in 
“ this cause.” (8 D. T. B. C., p. 266, et 3 J, p. 304.) 

CARTER, ED., for Plaintiff. 

RosE and Monk, for Defendant. 
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SOCIETE DE CONSTRUCTION. 
SUPERIOR COURT, Quebec, 7th May, 1858. 


Before CHABOT, Justice. 


THE UNION BUILDING Society, Plaintiff, vs. RUSSELL, Defen- 
dant, and Moran, Opposant. 


Jugé: 1° Qu’une déclaration filée en conformité a la 12° Vic., ch. 57, 
sec. 1, signée des parties, mais à laquelle il n’a pas été apposé de sceau, 
est néanmoins suffisante, et répond à l’objet du statut, qui est de faire 
connaître les noms des personnes qui ont d’abord composé la société. (1) 

2° Que l'existence légale d’une corporation ne peut être revoquée en 
doute par une procédure incidente, telle qu’une exception, mais doit 
être attaquée au moyen d’une procédure en vertu de la 128 Vic., ch. 41. 


This was a contestation by Moran to an opposition filed by 
the Union Building Society. The principal ground of contes- 
tation was, that the Union Building Society was not a body 
corporate and politic duly constituted, inasmuch as the require- 
ments of the 12th Vic., ch. 57, sec. 1, had not been complied 
with. This section enacts: “ That when and so soon as any 
“twenty persons or upwards, in any part of Lower Canada, 
“ shall have agreed to constitute themselves a building society, 
“and shall have signed and executed, under their respective 
“ hands and seals, a declaration of their wish and intention 
“ so to constitute themselves such building society, and shall 
“ have deposited the same with the clerk or prothonotary of 
“the Court of Queen’s Bench of the district wherein such 
“ building society is to be formed, and to have its principal 
“ office or place of business (who, for receiving such deposit, 
“ shall be entitled to receive a fee of two shillings and six 
“ pence), such persons, and such other persons as may after- 
“wards become members of such socicty and their several 
“and respective heirs, executors, curators, administrators, 
“successors and assigns shall be ordained, constituted, and 
“ declared to be, and shall be a corporation, body corporate 
“and politic, by such name and style as a building society, as 
“by such declaration, so deposited as aforesaid, shall have 
“ been declared to be the name by which the persons so execut- 
“ing the same desire such society to be known, etc.” 

PARKIN, in favor of the contestation, maintained, that no 
declaration according to the terms of the above act had been 
filed; that the act in question required a declaration under 
the respective hands and seals of twenty persons, as a con- 
dition precedent to incorporation ; whereas, in the present case, 
the twenty persons originally composing the Union Building 


(1) V. art. 5402S. R. Q. 
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Society had merely signed the declaration, but had not affixed 
their respective seals thereto, and that this omission on their 
part was fatal to their incorporation under the terms of the 
statute above mentioned, as well as under the general principles 
of law respecting seals (1). That where any act was performed 
in execution of a particular authority, as in the present case, 
the authority of a statute, all requirements and formalities 
imposed by such statute should be strictly complied with (2); 
that the french law was equally explicit and stringent upon 
this point (3); that not only was it necessary that the seals 
should be affixed, but also proof of the sealing, where it 
actually exists, must be produced (4); that the declaration 
filed by the twenty persons originally composing the Union 
Building Society, not having been made in conformity with 
the requirements of the above statute, the society in question . 
was not a body corporate and politic duly constituted, and 
could not, therefore, plead or be impleaded in any court of 
Justice, and that the opposition filed by them in the present 
cause, must consequently be dismissed. 

ANGERS, conird : La question à décider est de savoir si la 
formalité omise, l’apposition du sceau, est purement une con- 
dition accidentelle, ou si elle est de l’essence du contrat. Il faut 
distinguer les formalités qui sont purement accessoires de celles 
sans lesquelles le contrat ne peut exister. Il faut aussi examiner 
si la loi a prononcé la peine de nullité, ou si la disposition est 
simplement directrice. La prétention de la société est que la 
formalité omise n’est pas de l’essence du contrat, n’est jamais 
requise à peine de nullité dans notre droit, et n'est qu'acciden- 
telle et secondaire. Les autorités suivantes établissent cette 
proposition. Dans Dalloz, Jurisprudence générale, vol. de 1841, 
page 260, l'on trouve un arrêt du 9 juin 1841, par lequel il a 
été jugé que des informalités dans la formation d’une asso- 
ciation ne peuvent être invoquées, ni par les associés ni par 
des tiers, si l'association s’est constituée et a procédé publique- 
ment à transiger des affaires. Dans Sugden, on powers, p. 301 
de l'édition anglaise, l’on trouve une autorité qui établit que, 
même en Angleterre, où le sceau est quelquefois nécessaire 
pour la validité de certains contrats, on présumera qu'il a été 
apposé, quand bien même il n'apparaît pas, et qu’il suffit de 
toucher le papier avec la plume ou autrement, quoiqu'il ne 
reste pas d’empreinte ; à moins de preuve du contraire, preuve 


ef Blac. Book, 2, cap. 20, p. 405; Strande’s Reports, p. 764 (English 
ition) ; Espinasse, on Evidence, p. 214. 


(2) 1 Phillips, on Evidence, pp. 448, 450 ; 1 Starkie, on Evidence, p. 321. 
(3) Répertoire, vbo Nullité, sec. 1, 249. 
(4) Harrison’s Digest, vbo Deed. 

TOME VI. 16 
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qui n'a pas été produite dans le cas actuel. Dans une cause 
jugée à Québec, il a été décidé que l'absenag du sceau à un 
règlement d’une corporation municipale, lorsque le statut 
requérait tel sceau, n'emporte pas la peine de nullité, il ya 
une décision analogue rapportée au vol. 7, page 139, des Déc. 
B. C., Cummings et Quintal, n° 4 du sommaire. Dans Dwarris, 
on Statutes, on trouve la même doctrine quant aux formalités 
qui sont purement directrices, et celles qui sont ou impéra- 
tives ou prohibitives, et qui doivent être suivies à peine de 
nullité. La règle générale est qu'il n’y a point de formalité 
dont l’omission emporte la peine de nullité, à moins que la 
nullité ne soit prononcée par le statut, ou à moins que la for- 
mulité ne soit de l'essence même du contrat, ou, quelquefois 
encore, lorsque la loi est prohibitive. Cette question est sur- 
tout traitée avec clarté et précision par Solon dans son Traité 
des nullités. Il tient que les nullités doivent être prononcées 
par la loi, et ne peuvent jamais être suppléées par le juge (1). 
On trouve les mêmes principes dans Toullier, vol. 7, n° 480 à 
485. Dans la cause de Lambert et Gauvreau (2), il a été jugé 
que l’omission d’une foule de formalités secondaires ou acci- 
dentelles dans un testament n’emportait pas la peine de nul- 
lité. La société soutient encore que son existence ne peut être 
mise en question au moyen d'une exception et par une 
procédure incidente, et que cela ne peut se faire que par 
l'action directe donnée par le statut de la 12° Vict., ch. 41, 
sec. 8. | 

CHABOT, Juge : La contestation en cette cause élève la 
question de la légalité de l'existence de la société connue sous 
le nom de Union Building Society, Opposante à fin de con- 
server en cette cause. Il est prétendu que l’Opposante ne s'est 
pas conformée aux provisions du statut qui règle la formation 
des sociétés de bâtisse, qui prescrivent l'enfilure au bureau du 
protonotaire d'une déclaration signée par les personnes qui 
voudraient se former en société de bâtisse et scellée de leurs 
sceaux ; en autant que les personnes qui composaient origi- 
nairement The Union Building Society ont signé la dé- 
claration seulement et n'y ont pas attaché leurs sceaux ; et 
que cette. omission est fatale à l'existence de lu dite société. 
Il y a un nombre d'autorités des deux côtés ; mais je crois 
que la majorité va à établir que ces vieilles formalités ne sont 
pas essentielles, et, plus même, qu'il y a un nombre d'actes qui 
sont défendus par statut, lesquelsquand ils sont faits sont néan- 
moins regardés comme valides. Il y a plusieurs autorités sur 
ce sujet, mais je me contenterai de référer à l’une de ces au- 


(1) Solon, Des Nullités, vol. 1, n® 325 et sey. 
(2) 5R. J.R. Q., p. 244. 
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torités qui, je crois, comprend tout ce que l’on peut dire à ce 
sujet, et qui commente sur les observations des autres auto- 
rités, pour ct contre les prétentions que la formalité en ques- 
tion est essentielle à la valilité de l'acte. Je réfère à Solon, 
Truité des nullités. 11 fait une distinction entre les actes 
essenticls et les actes accidentels, et dit que la question de 
savoir si l'acte est essentiel ou accidentel est déférée à la dis- 
crétion de la cour; et que dans les cas où le législateur n'a 
point prononcé expressément la nullité d’un acte pour cause 
de contravention à une loi, il y a doute ; au numéro 325, il 
dit : “ Telles sont les observations que nous avons cru utiles, 
“pour jrouver le peu de justesse de deux propositions 
“ adoptées par M. Merlin et M. Toullier. La science profonde 
“ de ces deux jurisconsultes a dû nous faire hésiter à les com- 
“ battre. Aussi, n'est-ce qu'après un examen approfondi, que 
“ nous avons persisté dans nos premières idées, et que nous 

“avons acquis la conviction de l'erreur dans laquelle ils 
“étaient tombés. Lu même étude nous a également convain- 
“.cu que tôutes les fois que le législateur n'a point prononcé 
“ expressément la nullité d'un acte, pour cause de contraven- 
“ tion à une loi, il ya doute ; que quelles que soient les expres- 
“ sions dont il s’est servi, les juges doivent toujours rechercher 
“ quelle a été sa volonté, ce qu'ils ne peuvent et ne doivent 
“faire qu'en observant Jes indices généraux et ordinaires 
“ que l'on est dans l'habitude de reconnaître en pareille ma- 
“ tière, (1) que se déterminer seulement par les expressions 
“dont il s’est servi, en les éloignant de leur signification 
“ propre, c'est de toutes les interprétations la plus arbitraire, 
“et par cela même, la plus contraire à l'esprit général de 
“ la législation et à l'ordre public.” Aux numéros 326 et 327, 
il dit : “ Après avoir ainsi combattu les diverses opinions qui 
“se sont formées sur la manière d'interpréter les lois en 
“ matiere de nullité, nous devons faire connaître les règles que 
“la raison, la loi et la jurisprudence nous indiquent comme 
‘les plus incontestables et les plus sûres.” “ Une première 
“ règle qu'on doit considérer comme fondamentale, c'est que 
‘ lorsque la loi prononce la nullité d’un acte, le juge ne peut se 
“ dispenser de la prononcer ; il ne lui appartient pas de la mo- 
“ difier ou de la restreindre par quelque considération que ce 
“ puisse être. “ Le juge, disuit l’immortel auteur de l'Esprit des 
* Luis, n'est que la bouche qui rrononce la parole de la loi, — 
“ un être inanimé qui ne peut en modérer ni la force ni la 
“ rigueur.” Et aux numéros 330, 331 et 332, il dit: “ Une 
“ deuxième règle qu'on peut aussi regarder comme fondamen- 
“ tale, c'est que les nullités étant une véritable peine, sont de 


(1) Burlamaqui, loc. cit., p. 546, et suiv. 
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“ droit étroit, et que le juge ne peut en reconnaître d'autres 
“que celles que le législateur a lui-même reconnues. L'art. 
“1030 du Code de procédure porte expressément : “aucun 
“ exploit ni acte de procédure ne pourra être déclaré nul, si la 
“ nullité n’en est pas formellement prononcée par la loi.” 
“ Cette disposition, particulière aux actes de procédure, a été 
“ étendue par la jurisprudence aux autres matières de droit ; 
“ circulaire du ministre de la justice au commissaire du gou- 
“ vernement, près la cour de cassation, du 10 prairial, an XL 
“ Arrêt de la cour de cassation en date du 5 janvier 1810, 
“rendu par les sections réunies, sous la présidence du grand 
“ juge et sur les conclusions du procureur général Merlin. La 
“nouvelle jurisprudence n'a fuit, à cet égard, que contirmer 
“ l'ancienne ; voici, en effet, ce que l’on lit dans Mornac, sur 
“la loi lère de procurat et defens. “ Valere nihilominüs 
“ acta quælibet in quibus peccatum in aliquo fuerit adversüe 
“ edicta regia, si vero udjectum non sit ratum alias non fore 
“quod geritur, ut aut'vulgo loguimur: s'il n'est dit sous 
“ peine de nullité.” “ Enfin une troisième qui fait le complément 
“ des deux précédentes, et sans lesquelles il serait souvent im- 
“ possible d'en faire l'application, c'est qu'il n’est pas nécessaire 
“ pour qu'un acte soit annulé que la nullité soit formellement 
“ prononcée ; il suffit que la volonté du législateur ne puisse 
“ pas être révoquée en doute. C’est la conséquence du principe 
“que la loi défend non seulement ce qui est compris dans ses 
“ termes, mais encore ce qui est compris dans son esprit. “ Lex 
“ amperat et vetat non solùm quod verbis sed et quod senten- 
“tid continetur.” A la section 5°, n° 333, il dit: “ Les 
“ conséquences qui résulteraient du maintien de l'acte ou de 
“son annulation ; dans le doute, il faut toujours prendre le 
“ parti le plus juste : “ Omnis enim interpretatio fundari 
“ debet in cequo et bono, et debet habere istos comites, scilicet, 
“ bonum eb œquum.”—Dumoulin, Cout. de Paria, sec. 37, glose 
“re n° 48.” Au n° 352: “Toutes les injonctions, les dé- 
“ fenses, formalités ou conditions, qui tiennent à la substance 
“ d’un acte ou d’une convention, sont faites ou prescrites, à 
“ peine de nullité, bien que le législateur n'ait point formelle- 
“ment prononcé cette peine. “ Certum enim eat corruere 
“actum ex defecth forme substantialis et statutorie, leg. 
“cum hi. 1°, § si pretor de transact. Au contraire, si l’in- 
“ Jonction, la défense, la formalité, ou la condition, ne sont de 
“leur nature qu’accidentelles, leur inobservation n'est une 
“ cause de nullité, qu’autant que le législateur s’est prononcé 
“a cet égard.” Au n° 354, il dit : “ Les formalités ou condi- 
“ tions accidentelles sont celles qui ne sont prescrites que pour 
“ rendre l'acte plus sûr et plus authentique. Ces formalités et 
“conditions sont exigées pour que cet acte parvienne plus 
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“ exactement au but que le législateur s'était proposé, et leur 
“ omission n'empêche cependant pas que la volonté de ce der- 
“ nier ne soit suivie : “ uccidentia non mutare propriam rev 
 formam plis quam manifestum est.—Julius Clarus, liber 
“4, § testamentum quest. 8, n° 17, addit.” Et au numéro 
355 : “ L'acte produit en justice a-t-il rempli son objet,malgré 
“ Yomission qu'il renferme ? Cet acte offre-t-il toutes les garan- 
“ties que le législateur avait voulu qu'il assurat, lorsqu'il avait 
“ déterminé sa forme ? ” Et au numéro 414, il dit : “On pen- 
“ sait autrefois que la maxime qu'il n’est point de nullité 
“ sans griefs ne pouvait être opposée à celui qui, bien qu'il 
“ n'en eût point ressenti un préjudice particulier, proposait une 
“ nullité prononcée dans l'intérêt public ; on disait qu’en-cette 
“ matière, le Demandeur en nullité avait toujours un intérêt 
“ suffisant, comme membre de la société, à faire annuler un acte 
“ Immoral, illicite, dont l'existence tendrait à compromettre la 
“ tranquillité de cette société elle-même.’ —Dunod, Des Pres- 
criplions, part. 1", ch. 8. “ Cette opinion était juste sous la 
“ lémislation romaine, parce qu'alors on ne connuissuit pas 
“ l'institution d'un corps de magistrature, chargée d'exercer 
“ les actions qui se rapportent à l'ordre public ; chaque ci- 
“toyen avait le droit d'intenter les actions de ce genre, — 
“ actions que par ce motif la loi appelait: populaires (1). Au- 
“ jourd’hui, de même que sous l’ancienne jurisprudence fran- 
“ çaise, 1l ne peut en être ainsi: les actions populaires 
“ n'existent plus (2). Nous avons des magistrats spécialement 
“ chargés de faire respecter les lois et de veiller à la conserva- 
“ tion de l'ordre public ; dépositaires des plaintes des citoyens, 
“ cen'est que par leur organe que ceux-ci peuvent dénoncer à 
“ Ja justice l'existence d’un acte contraire au bon ordre ; si ces 
“ derniers s'adressaient directement aux tribunaux, pour de- 
“ mander la nullité d’un pareil acte, ils devraient être re- 
“ poussés par cela seul que la contravention à la lei ne leur a 
“ apporté aucun préjudice, et qu'ils ne peuvent pas proposer 
“une nullité sans grief. L'intérêt de la société exige qu'on 
“ prévienne ces actions odieuses, qui sous le prétexte du bien 
“ public, ne seraient que l'effet de la méchanceté et de la haine, 
“ et qui se multiplieraient en raison de la grande facilité qu'il 
“ y aurait à les proposer. Et au numéro 415, il ajoute : “ Enfin, 
“on ne doit pas perdre de vue, que la règle qu’il n'est point 
“de nullité sans grief, n'est qu'une règle d'interprétation, et 
“ qu'il n’est possible de l'appliquer que dans les cas où la vo- 
“ lonté du législateur peut ètre douteuse. Si la loi est claire, 
“ précise, exempte d’équivoque, le juge ne peut se dispenser 


(1) Leg. 2, sec. 3, de popul. act. 
(2) Serres, aux Inst. p. 378. 
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“ de prononcer la nullité, il n’a point à rechercher le plus ou 
“moins d'intérêt que les parties ont à proposer, supra, 327. 
“ Seulement dans ce cas, la maxime ci-dessus doit faire ac- 
“ cueillir les équipollents et les inductions, supra, 361 et 366.” 

Maintenant, la question qui s’éléve est de savoir si l'objet 
que le législateur avait en vue, a été rencontré par la décla- 
ration qui a été filée sans l'apposition des sceaux. Je crois 
que oui, parce que le sceau n'est rien en lui-même, et les 
signatures des vingt personnes à la déclaration qui a été filée 
au bureau du protonotaire offre toutes les garanties requi- 
ses par le statut; et je crois que cette déclaration est sufi- 
sante, suivant les observations de Solon sus-citées. Il y a une 
autre raison pour laquelle la cour est d'opinion que le pré- 
sent coutestant ne peut maintenir sa contestation ; c’est qu'il 
y a un certain mode par lequel l'existence de toute société 
incorporée peut être attaquée, c’est une poursuite directe. En 
effet, s'il était permis à tout individu, en aucun temps, d'atta- 
quer l'existence d'une société incorporée, les banques et toutes 
autres sociétés ne pourraient porter d'actions, parce que leur 
existence serait, à tout instant, mise en question ; le moyen 
qu'on doit prendre pour attaquer l'existence d’une corpora- 
tion est établi par le statut de la 12° Vic., et est aussi indi- 
qué dans Angell and Ames, on Corporations, page 664, 
“ Edition of 1853. Je n'ai pu trouver qu'une cause plaidée 
devant le Juge-en-Chef Sewell, dans laquelle on a attaqué 
l'existence d’une fabrique, en alléguant que la paroisse n'avait 
Jamais été érigée civilement. (C'était avant le statut de 1849 

ui pourvoit à l'érection civile des paroisses ; néanmoins, il 

ut maintenu que l'existence de la fabrique ayant été 
reconnue pendant nombre d'années par le gouvernement et 
par le peuple, ne pouvait être attaquée indirectement. Con- 
testation dismissed. (8 D. T. B. C., p. 276.) 

PARKIN, J. B., for Moran. 

LELIÈVRE and ANGERS, for Building Society. 
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ACTION PAULIENNE. 
Cour DE CIRCUIT, Québec, 30 juin 1858. 
Présent : CHABOT, Juge. 


BERNIER, Demandeur, vs. VACHON et al., Défendeurs, et Bou- 
CHER, Tiers-Saisi. 


Jugé: Que, pour faire annuler un transport comme entaché de fraude, 
il faut alléguer et prouver l’insolvabilité du cédant. 


Un writ de saisie-arrêt, après jugement, fut émané pour 
suisir les effets des Défendeurs entre les mains du Tiers-Suisi. 
Le Tiers-Saisi fit une déclaration alléguant qu'un transport 
lui avait été signifié avant le service sur lui du writ de sai- 
sie-arrét en la cause, et i] produisit avec sa déclaration une 
copie du transport, et de la signification d'icelui ; par ce trans- 
port, passé devant notaires quelque temps avant le service du 
writ de saisie-arrêt sur le Tiers-Saisi, un des Défendeurs, avait 
cédé et transporté à sa mère la dette qui lui était due par le 
Tiers-Saisi. Le Demandeur attaqua ce transport, alléguant 
qu'il était frauduleux, et qu'il avait été fait pour frauder le 
Demandeur. 

CHABOT, Juge: En cette cause une question d'importance 
s'élève : celle de savoir ce qu'il est nécessaire de prouver pour 
mettre de côté ou annuler un transport comme frauduleux. 
De la part du Demandeur il a été maintenu que le transport 
de la part de l'enfant à sa mère avait été fait dans le but de 
frauder le Demandeur, mais le Demandeur n'a pas prouvé, et 
n’a pus même allégué déconfiture de la part des Défendeurs ; 
ce qui était nécessaire pour faire annuler le transport comme 
frauduleux. (1) Denisart discute la doctrine maintenue par 
beaucoup d’autres auteurs sur ce sujet, et il démontre claire- 
ment, qu'il est nécessaire de prouver la déconfiture du Défen- 
deur pour faire mettre de côté un transport fait par lui. Le 
Demandeur en cette cause n’ayant pas prouvé, ni même allé- 
gué, déconfiture de la part des Défendeurs, la saisie-arrêt ne 
peut pas être maintenue. (8 D. T. B. C., p. 286.) 

RAEAUME, pour le Demandeur. 

LÉGARÉ et MALOUIN, pour les Défendeurs. 


(1) Nouveau Denisart, v° Fraude. 
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SAISIE-EXECUTION.—INSAISISSABILITE,. 
Cour DE CIRCUIT, Québec, 30 juin 1858. 
Présent : CHABOT, Juge. 


LECLERC, Demandeur, vs. CARON, Défendeur, et LEMOINE 
Tiers-Saisi. 


Jugé: Qu'une somme d’argent payable par l'inspecteur du revenu 
pour services rendus comme dénonciateur, sous l’Acte de la 14° et 
15° Vict., chap. 100, est insaisissable. 


Le Tiers-Saisi fit une décluration qu'il devait, en sa qua- 
lité d’inspecteur du revenu pour le district de Québec, une 
certaine somme au Défendeur, pour services rendus comme 
dénonciateur sous les provisions de l’Acte 14° et 15° Vic. 
chap. 100, 

CHABOT, Juge : La cour est d'opinion que la saisie-arrêt en 
cette cause ne peut pas être maintenue, parce que l'urgent 
qui est dû au Défendeur par le Tiers-Saisi, lui est payable 
dans l'intérêt public, et pour des services rendus pour le bien 
public. en vertu du statut ci-haut mentionné. Saisie-Arrêt 
annulée. (8 D. T. B. C., p. 287.) 

RHÉAUME, pour le Demandeur. 

LAPOINTE, pour le Défendeur, 


BREVET D’INVENTION.— ACTION. 
SUPERIOR Court, Montreal, 27th February, 1858. 
Before Day, Justice. 
BERNIER vs. BELLIVEAU. 


Jugé: Que dans une action pour infraction du droit résultant de 
lettres patentes, il est suffisant d’alléguer dans la déclaration, l'octroi 
des lettres patentes au profit du Demandeur, ainsi que leur date et la 
teneur d’icelles, sans qu’il soit besoin d’alléguer que le Demandeur s’est 
conformé aux dispositions du statut nécessaires à l'obtention des dites 
lettres patentes. 


Day, Justice : This case comes up on a défense en droit to 
the action, which is brought for the infringement of patent 
rights, under letters patent under the great seal of the Pro- 
vince for an improved stove. The grounds of the defence, 
are: Ist, That Plaintiff had not shewn that he had complied 
with the statute respecting patents for inventions ; 2nd, Nor 
that the Attorney General had examined the petition for the 
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patent ; 3rd, Nor certified that the law had been complied 
with ; 4th, Nor that the formalities required by law had been 
complied with, and that the discovery had not been made and 
was not in existence in the United States : 5th, Nor that the 
Plaintiff had a right of action under valid and effectual letters 
patent. The défense en droit cannot be maintained. The 
laintiff alleges that “he was the true and first inventor of a 

“new and improved double stove, and that, therefore, the 
“ Queen, in her letters patent under the great seal of the 
“ Province, bearing date, issued and granted in favour of 
“ Plaintiff, the twenty-sixth day of May, eighteen hundred 
“and fifty-seven, &.” The letters patent are then set out at 
full length, including the specifications, and there is an alle- 
gation “ that Defendant, at a date mentioned, unlawfully, un- 
“ justly and injuriously, and without leave or licence of Plain- 
“ tiff, or his representative, did use and put in practice said 
“ invention and discovery, in contempt of the letters patent 
“and to Plaintiff's damage.” It is enough that Plaintiff recites 
“ the granting of the letters patent, and the infringement of 
the rights thereby conferred on him, and the damage. If there 
are any illegalities or informalities they cannot be decided on 
a défense en droit, when a clear right of action is shewn by 
the declaration. 

JUDGMENT : The Court doth dismiss the défense en droit. 
(8 D..T. B. C., p. 297. 

LEBLANC and Cassipy, for Plaintiff. 

CARTIER, BERTHELOT and POMINVILLE, for Defendant. 








SAISIE IMMOBILIERE. 
BANC DE LA REINE, EN APPEL, Montréal, 4 juin 1858. 


Présents: Sir L H. LAFONTAINE, Baronnet, Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


BERTHELET, Appelant, et Guy et al., Intimés. 


Jugé: Qu'en matière de saisie immobilière, il n’est pas nécessaire 
de specifier au procès-verbal de saisie et aux annonces, la contenance 
de l'immeuble saisi, et que, dans l’espèce, les Intimés ayant vendu le 
terrain en question sans en donner la contenance, n’en pouvaient invo- 
quer l’absence sur la saisie. (1) 


L’Appelant, cessionnaire des Intimés, ayant obtenu contre 
la compagnie du chemin de fer de Montréal à Bytown juge- 
ment pour le prix d'un immeuble vendu à cette dernière par 


(1) Voir art. 638 C. P. C. 
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les Intimés, procéda à faire saisir un immeuble qui est ainsi 
décrit au procès-verbal de saisie. “Un lot de terre situé dans 
le faubourg St-Louis de la ville de Montréal, de la conte- 
nance qu'il peut avoir tant en front qu’en profondeur, et ren- 
fermé dans les limites suivantes, savoir : depuis la rue Mignonne 
jusqu’au pied du Coteau-Barron, à la clôture de division entre 
le dit terrain et celui de Joseph-Charles-Hubert Lacroix, et 
entre la propriété du dit Joseph-Charles-Hubert Lacroix, du 
côté nord-est, et celui de l’hon. D. B. Viger, du côté sud- 
Ouest; sujet néanmoins à l’arrangement fait par les exécu- 
teurs testumentaires, Louis Guy et le dit Lacroix, devant 
Lamontagne, notaire, à Montréal, le vingt-unième jour d'oc- 
tobre inil huit cent cinquante-cinq, pour une ruelle commune, 
chacune des parties uu dit arrangement fournissant dix pieds 
français sur leurs propriétés respectives.” Les Intimés, pré- 
tendant avoir un intérêt dans la vente de cet immeuble, 
comme cédants de l’Appelant, produisirent une opposition 
à fin d'annuler, fondée sur le défaut de mention dans les 
annonces de la contenance du terrain saisi. Ils concluaient à 
ce que la saisie fût “ déclarée nulle à raison de l'insuffisance de 
la désignation, et à ce qu'il fut enjoint au shérif de ne pas 
. procéder à la vente du dit immeuble tel que désigné dans 
ses annonces.” L’Appelant répondit que la description insé- 
rée au procès-verbal était la même que celle contenue en 
l'acte de vente que les Intimés avait consenti à la compagnie 
du chemin de fer; que la mention de contenance n'était pas 
nécessaire, (1) et que, d’ailleurs, ils n’alléguaient pas eux- 
mêmes quelle était la contenance du terrain en question. 

La Cour Supérieure (l’hon. juge Badgley) prononça le 27 
février 1858, le jugement qui suit: “ The court considering 
that Opposants are intcrested in the piece or parcel of lan 
under seizure by the sheriff, and in causing the same to realize 
and bring the highest price that can be obtained therefor, and 
considering that for that purpose the contents of the piece of 
land should have been set forth in the advertisement thereof 
by said sheriff, and, further, considering that said adver- 
tisement is defective, and not in conformity with law, from 
want of specification of the contents of said lot of land, doth 


(1) Ordnce du 3 sept. 1551 (Henri II), art. ler. Huissier ou Sergent tenu, 
lors de la saisie, de déclarer et spécifier, par le menu,'en icelle saisie et ge 
mière criée, les héritages et choses criées par tenans ct aboutissana; 1 Du- 

lessis, p. 630. Par tenans s'entend en expliquant la situation de chaque 
onds et ses confins ; Pothier, Proc. civile, De la saisie réelle : ‘‘ Jamais 
l'étendue et la contenance ne peuvent être si bien désignées que par les 
tenans et aboutissans. Voyez surtout Ferrière, sur l’art. 346 ; 2 Bourjon, p- 
713; Orléans, 466; Héricourt, 6, 12; 1 Pigeau, Proc. civile, p. 701. Voyez 
aussi la forme de l’avertissement donnée par le statut provincial, 6 Guil. IV, 
ch. 15; 4 Ferrière, Grande Coutume, p. 1296. 
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maintain the seizure of said lot of land made by the sheriff, 
and doth order that said lot of land be advertised de novo, in 
the manner and for the time required by law, and that in 
the said advertisement there be inserted therein the contents 
of the said piece or parcel of land, in addition to the bounds 
and limits and description of the same in and by the adver- 
tisement already made. ” 

De ce-jugement appel fut interjeté, sur lequel appel inter- 
vint le jugement qui suit: “ La Cour, 1. Considérant que, dans 
la procédure sur la saisie faite en cette cause, l'immeuble saisi 
est désigné comme suit, savoir: (désignation de l'immeuble) 
2. Considérant qu’à raison de cette désignation, il n'y avait 
pas lieu d’attaquer la saisie de nullité, et d'en demander la 
mainlevée ; que, par conséquent, l'opposition à fin d'annuler 
présentée par les Intimés, par laquelle ils concluent purement 
et simplement à cette nullité et à cette mainlevée, est mal 
fondée et aurait dû être renvoyée ; qu’ainsi, dans le jugement 
dont est appel, il y a mal jugé, en ce que la cour de première 
instance n'a point débouté les Intimés de leur oppos'tion: 
Infirme le jugement rendu le 27 février 1858, par la Cour 
Supérieure siégeant à Montréal, et cette cour, procédant à 
rendre le jugenrent qu’aurait dû rendre la Cour Supérieure, 
déboute les Intimés de leur opposition. (8 D. T. B. C., p. 299. 
et 2 J., p. 164 et 166.) 

LaFLAMME, LAFLAMME et BERNARD, pour l’Appelant. 

CHERRIER, J)oRION et DorioN, pour les Intimés. 


VENTE DE CREANCE.—SIGNIPICATION DE TRANSPORT. 
BANC DE LA REINE, EN APPEL, Montréal, 4 juin 1858. 


Présents: Sir L. H. LAFONTAINE, Bart. J uge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


BERTHELET, Appelant, et Guy et al., Intimés. 


Jugé: 1° Qu'un cessionnaire d’une créance a droit d’intervenir sur la 
saisie iinniobilicre faite au nom des cédants, avant la signification du 
transport pour le profit dun cessionnaire ; et aussi d’être déclaré proprié- 
taire de la «réance et maitre de la procédure. (1) 

2° Que les cédants sont mal fondés à contester semblable demande, et 
a préterdre au remboursement préalable des frais encourus tant sur 
l'action que sur la saisie. 

3° Que, dans l'espèce, l’acte intervenu entre l’Appelant et les Intimés 
est an tran<port qui a rendu l’Appelant propriétaire de Ja créance. 


Les Intimés, exécuteurs testamentaires et administrateurs 
des biens dépendant de la succession de feu l’hon. Louis Guy, 


(1) V. art. 1571 C. C. 
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ayant obtenu, le 31 mars 1856, un jugement pour la somme 
de £1,360, qui leur était due en vertu d'un acte de vente qu'ils 
avaient consenti à la compagnie du chemin de fer de Mont- 
réal et Bytown, firent saisir, sur cette compagnie, la propriété 
qu'ils lui avaient vendue. Le 13 février 1857, l’Appelant pro- 
duisit au bureau du shérif une opposition à tin d'annuler, dans 
laquelle il allégua: 1° la vente faite par les Intimés à la 
compagnie du chemin de fer de Montréal et Bytown, pour 
£4,000 ; 2° un transport du 26 juin 1855, passé devant Doucet, 
notaire, et par lequel les Intimés lui avaient transporté la 
somme qui leur était due en vertu de cet acte de vente ; 3° que 
ce transport avait été signifié à la compagnie du chemin de 
fer ; 4° que les Demandeurs avaient obtenu jugement contre 
la compagnie, et qu’en vertu de ce jugement ils avaient fait 
saisir la propriété qu'ils avaient vendue à la compagnie; 
5° qu'en conséquence, l’Intimé était le seul propriétaire de la 
créance en vertu de laquelle la saisie avait eu lieu, et il con- 
cluait à ce que cette saisie fût déclarée nulle, si mieux n’aimaient 
les Intimés consentir à ce que la vente fût faite au nom et 
au profit de l’Appelant. Les Intimés contestèrent cette oppo- 
sition, en alléguant que le transport du 26 juin 1855, n'avait 
conféré à l’Appelant d’autres droits que celui de percevoir le 
montant de la créance transportée pour l'appliquer au paiement 
des dettes de la succession de feu l'hon. Louis Guy ; que 
l'Appelant n'étuit à cet égard que le mandataire des Intimés, 
ce qui ne les empéchait pas d'adopter eux-mêmes les procédés 
nécessaires pour recouvrer leur créance ; que le jugement 
rendu en la cause avait été obtenu depuis le transport, et sur 
une poursuite intentée au nom des Intimés, à la connaissance 
et du consentement de l’Appelant; que les Intimés avaient 
encouru des frais d'au moins £25 pour obtenir cc jugement et 
faire faire la saisie, et que ces frais seraient perdus si l’oppo- 
sition de l’Appelant était maintenue, et qu'à tout événement 
l'Appelant aurait dû offrir ces frais en demandant à faire 
suspendre la vente; que l’Appelant n'avait aucun intérêt à 
faire cette opposition, ni aucun droit de demander que la 
vente fût faite en son nom, et ils concluaient au renvoi de 
l'opposition. L’Appelant répondit à cette contestation que le 
transport du 26 juin lui avait été fait pour bonne et valable 
cause, et qu'à cette époque il était créuncier de la succession 
Guy au montant de £3,000 courant ; que par cet acte, il avait 
assumé toutes les dettes de la succession Guy, qu'il avait promis 
de payer, et qu'il avait de fait alors payé plus de £1,000 des 
dites dettes ; que, par cet acte de transport, il avait renoncé à 
l'hypothèque qu'il avait sur la terre de Berry, appartenant à 
la succession Guy ; que cet acte était un véritable transport 
et non un mandat, et que l’Appelant n'avait jamais consenti à 
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ce qu'une action fût portée par les Intimés pour recouvrer 
cette créance. 

La Cour Inférieure, le 27 mars 1857, rendit le jugement 
suivant: “ The COURT considering that Opposant hath failed 
to establish, any right in law to the conclusions of the oppo- 
sition, nor any interest whatever to oppose the sale and adju- 
dication of the lot of land seized, doth dismiss said opposition 
à fin d'annuler.” 

Sir L. H. LAFONTAINE, Baronnet, Juge-en-Chef : Par l’acte 
de transport dont il s’agit, Berthelet, créancier lui-même de la 
succession Guy, commence par “assumer les dettes des diffé- 
“ rentes parties mentionnées en l’état qui y est annexé, autres 
“ que les siennes propres, et promet acquitter les créances à 
“quelques sommes qu’elles puissent se monter, à l’entier ac- 
“ quit et décharge de la succession Guy, qu'il promet garantir 
“et indemniser contre tous troubles, frais et poursuites pro- 
“ venant et étant la conséquence des créances mentionnées au 
dit état.” Il y est ensuite dit que l'obligation de Berthelet de 
payer aux créanciers,“ commencera et ne datera que du jour 
“ du jugement de collocation dans la cause de DeBleury contre 
“ Hyp. Guy et autres, pourvu qu'il ait été colloqué utilement, 
“et son obligation ne s'étendra qu'à la somme qui lui sera 
“ adjugée, et autres deniers qu'il percevra sur les transports 
“ci-après mentionnés.” Berthelet s'engage de ne pas faire, 
dans la cause de DeBleury contre la succession, d'opposition 
pour la créance de Josephte Guy, les exécuteurs testamen- 
taires lui transportant la somme due à la succession par les 
Sœurs de la Charité, que Berthelet dit bien connaître. Ils lui 
transportent, sans garantie, la sonime due par la Défenderesse 
(la compagnie du chemin de fer), en vertu de l'acte du 29 déc. 
1853. Puis, comme propriétaire de la créance de Melle Guy, 
de celle de Samuel Gerrard, et de la somme de £700 men- 
tionnée au susdit état, Berthelet décharge de toute hypothèque 
à cet égard la terre de Berry appartenant à la succession. Il | 
est ajouté : “ Cette renonciation étant conditionnelle, et ne 
“devant avoir son effet qu'au cas où il ne se découvrirait 
“aucune autre hypothèque que celles mentionnées au dit état 
“sur la terre de la Bourgogne.” Enfin vient la clause suivante : 
“Tl est entendu entre les parties, qu'en autant que les dites 
“sommes ainsi transportées pourraient se trouver plus consi- 
“dérables que le montant des dettes que Berthelet assume, 
“surtout si le montant de la.collocation dans la dite cause de 
“de DeBleury contre Guy et autres est élevé, le dit Berthelet 
“ soblige de rembourser à la dite succession la différence entre 
“la somme qu'il aurait ainsi retirée en vertu des dits trans- 
“ports, et la somme réellement due par la succession aux 
“ créanciers mentionnés en l'état annexé aux présentes, une 
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“ fois que ce montant réel aura été constaté, Berthelet pro- 
“ mettant faire toutes les démarches nécessaires pour faire 
“ déterminer la créance de Josephte Guy, et des héritiers 
“ Etienne Guy, sous le plus court délai, et les dits exécuteurs 
“ testamentuires et administrateurs s'engagcant de lui donner 
“ toutes les facilités en leur pouvoir pour atteindre le dit objet, 
“et de lui tenir compte de toutes les dépenses et déboursés 
“ qu'il fera avec l'intention et dans le but d'être utile à la 
“ succession, et d'en promouvoir les intérêts à l'égurd des 
“ présentes.” L'action a été intentée au nom de la suecession, 
la cédante, et le jugément obtenu avant la signification du 
transport en question, laquelle signitication n’a eu lieu que le 
26 novembre 1856. Que Berthelet y eût donné son consente- 
ment ou non, l'action n’en procédait pas moins valablement au 
hom de la cédante, tant que le transport n'était pas sigmifié. 
Ce n’est que par cette signification que Berthelet est devenu 
saisi de lu créance. Mais du moment qu'il en a été saisi, 1l est 
devenu maître de la créanc:, maître du jugement, et maitre de 
la procédure à faire pour l’exécuter. C’est à tort que les Intimés 
prétendent que Berthelet n'était que leur mandataire ; rien 
dans l'acte du 26 juin 1855, ne justitie cette prétention. C'est 
une succession réelle en bonne et due forme, et qui, ayant été 
suivie dé signification, x fait passer sur la tête de Berthelet 
la créance dont il s'agit. Si Berthelet n’était que mandataire, 
les Intimés n'avaient pas besoin de son consentement pour 
porter l'action, obtenir jugement et le faire exécuter. Cepen- 
dant ils ont si bien compris que tel n'était pas le cas, qu'au 
contraire Berthelet, seul était le maître de cette créance, que 
pour se justifier, ils ont invoqué un tel consentement de la 
part de Berthelet, et qu’ils l'ont interrogé sur faits et articles 
pour en obtenir la preuve par ses aveux. Si ce consentement 
a été demandé, et qu'il ait été donné, ce n'est done pas Ber- 
thelet qui est mandataire des Intimés, mais bien les Intimés 
| qui dans ce cas, seraient devenus les mandataires de -Berthelet. 

ls n'ont pas d'autre qualité, d'autre autorité, pour continuer 
la procédure, que ce même mundat résultant du consentement 
qu'ils invoquent ; or, un tel mandat est révocable à volonté, 
soit expressément soit tacitement. “ Le mandat peut être 
“ révoqué en tout état de cause. Le mandant ne doit au manda- 
“ taire aucune explication, et ce dernier ne saurait élever de 
“ controverse pour prouver que la révocation est intempestive, 
“ injuste, capricieuse, ou dictée par l'erreur ou la colère. La 
“volonté du mandant est souveraine : stat pro ratione volun- 
“tas; le mandataire doit l'accepter et s’y résigner. (1) Suppo- 
“ sez,” ajoute le même auteur, au No 780," que, dans une affaire 


(1) Troplong, Mandat, No 765. 
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“ qui se traite par mandataire, le mandant intervienne lui- 
“ même, et se mette en rapport direct avec les tiers, prenant 
“ qualité, décidant les difficultés, arrétant les résolutions, etc., 
“i est évident que cette comparution du mandant fera évanouir 
“les pouvoirs du mandataire.” Il y a ici même plus qu'une 
révocation tacite, elle est expresse, puisque Berthelet conclut, 
en présence des Intimés et contre eux “ à ce qu'ordre soit donné 
au shérif de ce district de suspendre tous ses procédés sur les 
criées, vente, adjudication et publication de la dite terre,” qu'il 
va même jusqu'à demander que la saisie soit déclarée nulle. 
Supposant que Berthelet ait donné le consentement dont il 
s'agit, et, par conséquent, l'autorité de poursuivre qui en 
découle, est-ce qu'un tel mundat est irrévocable ? Où est la loi 
qui lui imprime cette irrévocabilité ? Autant vaudrait dire 
qu'un procureur ad litem qui aurait été chargé directement 
par Berthelet de commencer ce procès, aurait eu le droit 
de le continuer non seulement jusqu’à jugement, mais encore 
jusqu'à expropriation forcé du débiteur, malgré les défenses 
et les ordres au contraire de son client. Cependant télle est de 
fait la prétention plus qu’étrange des Intimés, qui, quoique bien 
et dûment dessaisis de la créance, disent à celui qui en est 
saisi, et, par conséquent, le seul maître : “ Vous avez consenti 
“à la poursuite, nous en ferons maintenant ce que nous vou- 
“ drons, vous n'avez pas le droit d'intervenir, nous procéderons 
“ malgré vous à un décret forcé, bien que vous soyez d'avis, 
“et peut-être avec raison, que la propriété saisie sera sacrifiée 
“ à un décret fait dans les circonstances actuelles, nous savons 
“mieux que vous ce qu'il vous convient de faire, en un mot, 
“de not propre autorité, et cela seulement parce que nous 
“ sommes vos cédants, nous vous mettrons sous notre tutelle.” 
Si vraiment les Intimés sont maitres du procès, et qu’à ce 
titre ils nient le droit, malgré la volonté de Berthelet, de pro- 
céder à l'exécution du jugement, au même titre, et pour la 
même raison, ils auraient aussi le droit de se refuser à cette 
exécution, bien que Berthelet voulût y faire procéder. Pour 
moi, je dois avouer que je trouve la prétention des Intimés 
plus qu'étrange. On ne saurait nier que Berthelet soit celui 
qui a le plus grand intérêt à ce procès, puisque ce procès a 
pour objet sa propre créance. Le procès n'étant pas introduit 
en son nom, il a donc le droit d'y intervenir pour se faire 
reconnaître et vuiller à ses intérêts. “ On appelle intervention,” 
dit Merlin,“ collectivement, et l'action par laquelle on intervient 
“ dans une contestation dans un procès, et les suites de cette 
“ action.” “ L'intérêt étunt la mesure des actions, on a le droit 
d'intervenir dans une contestation, toutes les fois qu'on a 
intérêt à être en cause.” (1) 


(1) Bioche, v° Jniervention, n° 5. ‘ 
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“ Ainsi peuvent intervenir : 1° celui dont la chose, les droits 
ou la qualité sont l’objet des prétentions respectives des parties, 
ou l’occasion du procès.” (1) “ Le cessionnaire d'une créance 
dans une instance relative à cette créance, pendante entre le 
cédant et le débiteur, quoiqu'il n'ait pas encore fait signifier 
son intervention au debiteur, alors que dans sa requête, il a 
signifié ses titres à ce dernier. (2) Un créancier inscrit, qui, 
par la date de son inscription, se trouve exposé à perdre le 
montant de sa créance, si l’adjudication est maintenue, est 
recevable à intervenir sur l'appel et à conclure de son chef à 
la nullité des poursuites : on dirait en vain qu'il a été repré- 
senté par le poursuivant. (3) Une partie qui a intérêt d'être 
en cause, y intervient de différentes manières ; tantôt c'est par 
une reprise d'instance, tantôt par une requête en intervention 
proprement dite, ou par une opposition. Ce procédé prend des 
noms différents, suivant l’état de la cause, lors de son intro- 
duction. Il s'appelle particulièrement opposition, lorsqu'il est 
relatif à une saisie. Tel est le cas dans la présente instance. 
Admettant même que Berthelet ait consenti à la suisie, ce 
consentement n'en était pas moins toujours révocable à sa 
volonté. Il pouvait intervenir en tout temps pour en arrêter 
les suites, s'il trouvait qu'il était de son intérêt de le 
faire. Et en cela c'est son seul intérêt, sa seule volonté, qui 
doivent être écoutés, Berthelet n'étant pas partie dans la cause, 

le shérif ne pouvait recevoir de lui l’ordre de suspendre les 
_ procédés sur la saisie ; il ne pouvait recevoir cet ordre que du 
procureur ad litem qui à fait émaner le mandat d'exécution, 
ou du tribunal d'où ce mandat a été ainsi émané. Pour obtenir 
ce dernier ordre, Berthelet devait intervenir ; c’est ce qu'il a 
fait par son opposition, au moyen de laquelle, présentant les 
titres qui l'ont saisi lui seul de la créance, il devait être 
reconnu comme tel, déclaré maître de la procédure, et obtenir 
du moins, dans tous les cas, la première partie de ses con- 
clusions, celle qui tend à la suspension des procédés sur la 
saisie. Si, comme l’a décidé la cour de première instance, Ber- 
thelet n’avait pus le droit d'intervenir, comme il l'a fait, pour 
l'objet en question, il semble qu'il y aurait la même raison de 
repousser toute intervention de sa part, dans le cas ot la saisie 
étant faite de son consentement aurait néanmoins plus tard 
été arrêtée par ordre des Intimés, à son préjudice et malgré 
sa volonté et son intérêt de continuer les procédés jusquà 
leur fin; car si les Intimés, et non Berthelet, sont les maîtres 


(1) Ibid., No 6, 
(2) Ibid., No 10. 
(3) Dalloz, Intervention, p. 584, Sabatier vs. Debosque, 30 décembre 1816. 
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du procès, ils avaient le droit de suspendre, de même que de 
continuer, cette Saisie à leur gré, sans entraves de la part du 
vrai et seul créancier, qui, par là, se trouve être à leur merci. 
Pour la même raison, admettant toujours le cas d’une saisie 
faite de son consentement, si cette saisie eût été contestée par 
le Défendeur, Berthelet n'aurait pas été reçu à entrer en 
cause pour soutenir ses droits et ses intérêts en défendant la 
validité de la saisie, même dans le cas possible où les Deman- 
deurs, ses cédants, se seraient abstenus de faire valoir la régu- 
larité et la légalité de la saisie. Si c'est là une position que la 
loi fait à un créancier qui se trouve dans les circonstances où 
est Berthelet, j'avoue candidement que j'ignore où trouver 
cette loi. Je connais bien un texte qui dit que le transport 
signifié saisit le cessionnaire, mais je n'en connais pas qui porte 
que, nonobstant le transport signifié, le cédant restera néan- 
moins maitre de la créance quil a cédée, ainsi que des pro- 
cédures à adopter pour en faire le recouvrement. Les Intimés 
ont encore prétendu qu'en supposant que Berthelet eût le droit 
d'être admis à intervenir, comme il a voulu le faire, l'exercice 
de ce droit devait être subordonné à la condition de faire, au 
préalable, offres réelles de payer les frais encourus par les 
ntimés pour lui Berthelet. Je ne connais pas de loi qui le 
soumet à cette condition. Que l'on remarque que cette dernière 
proposition des [ntimés est une admission de leur part que, 
dans ce qu'ils ont fait dans cette cause, il n’ont agi que comme 
mandataire de Berthelet. En effet ils n'ont pu avoir d'autre. 
qualité que cette qualité de mandataire, or, comme tout man- 

ataire, ils ont droit de se pourvoir contre leur mandant, et 
pour le remboursement de ce qu'ils ont déboursé pour lui 
dans l’accomplissement du mandat, et d'obtenir condamnation, 
si le mandant ne fait pas voir qu’il est à l'abri d’un pareil 
recours de leur part, ce sur quoi il peut y avoir débat entre 
eux, ayant probablement des raisons réciproques à ce faire. 
Admettant, quoique je ne sois pas bien satisfait de la preuve 
à cet égard, que la procédure jusqu’à saisie même, inclusive- 
ment, a eu lieu du consentement de Berthelet, je serais d'avis 
de lui accorder seulement la première partie de ses conclusions, 
et non la seconde par laquelle il demande que la saisie soit 
déclarée nulle. 

JUGEMENT. La cour, 1. Considérant que, lors du jugement 
qui a condamné la Défenderesse à payer aux Demandeurs, 
ès-noms et qualités, Intimés, la somme portée au dit juge- 
ment, Berthelet était le seul propriétaire et créancier de la 
dite somine, comme faisant partie d’une plus forte créance 
qui lui avait été cédée par les Intimés, par acte de trans- 
port du 26 juin 1855, lequel transport, en outre, a été 

iment signifié à la débitrice le 28 novembre 1856, c’est- 

TOME VI. 17 
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à-dire postérieurement à la saisie immobilière pratiquée en 
cette cause, et tandis que la saisie était encore pendante 
et en pleine opération; 2. Considérant que, si l'action & 
été introduite au nom des Intimés, et la procédure subsé- 
quente, en y comprenänt la saisie, conduite par eux, cela 
n'a été que du consentement du dit Appelant Berthelet, 
lequel consentement ils ont eux-mêmes invoqué pour leur 
propre justification; que l'autorité résultant d’un tel con- 
sentement ne pouvait constituer, en faveur des Intimés, 
qu'un simple mandat révocable à la volonté du dit Ber- 
thelet; que ce mandat n'a pas eu et n'a pas pu avoir 
l'effet d'empêcher Berthelet de s’introduire dans l'instance - 
pour veiller directement lui-même à ses propres intérêts, 
et même se faire subroger aux lieu et place des Intimés, 
des droits desquels il est le cessionnaire ; que ce droit d'in- 
tervenir dans l'instance appartient à tout cessionnaire 
dûment saisi et placé comme l’est l'Appelant ; qu'en pareil 
cas le cessionnaire a droit de se rendre maitre du procès, 
de diriger la procédure comme il l'entend, soit en arrétant, 
soit en continuant les procédés du shérif sur une saisie 
précédemment faite, selon qu'il le juge conforme à ses 
intérêts; 3. Considérant que, dans les circonstances, l’oppo- 
sition formée par Berthelet comporte une demande en inter- 
vention dans l'instance, de la nature de celle que tout tel 
cessionnaire a droit de formuler pour être admis à diriger lui- 
même la procédure de cette instance ; 4. Considérant que les 
conclusions prises par Berthelet en sa demande doivent lui 
être accordées, à l'exception de celle qui tend à faire déclarer 
nulle la saisie, puisqu'il n’a pus établi que la procédure sur 
cette saisie, jusqu'à sa dite intervention, soit entachée de nul- 
lité ; que, par conséquent, dans le jugement dont est appel, il 
y a mal jugé, en ce qu'il rejette en entier la demande et les 
conclusions du dit Berthelet ; Infirme le jugement rendu le 27 
juin 1857, par la Cour Supérieure à Montréal : Et cette cour, 
procédant à rendre le jugement que lu Cour Supérieure aurait 
dû rendre, admettant partie des conclusions prises par Ber- 
thelet dans son opposition, déclare et adjuge que, comme ces- 
sionnaire et seul créancier, comme susdit, il était bien fondé à 
intervenir dans l'instance, le reçoit ainsi partie dans icelle ; et, 
conformément à l’une de ses conclusions, cette cour adjuge et 
ordonne qu'ordre soit donné au shérif du district de Montréal, 
de suspendre tous ses procédés sur les criées, vente et adjudi- 
cation de l’immeuble saisi en cette cause, jusqu’à nouvel ordre 
de la part de la dite Cour Supérieure, muis déboute Berthelet 
de sa susdite conclusion tendant à faire déclarer la dite saisie 
nulle et de nul effet, des frais de laquelle saisie, ainsi que de 
l'action, Berthelet est déclaré être responsable envers qui de 
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droit, de même que si l'instance eût été originairement con- 

duite en son propre nom. (8 D. T. B. C., p. 305 et 2 J., p. 209.) 
LAFLAMME, LAFLAMME et BARNARD, pour |’ Appelant. 
CHERRIER, Donion et DOkION, pour les Intimés. 


Le 


"ELECTION MUNICIPALE.—CORRUPTION.—PROCEDURE. 
IN THE CIRCUIT COURT, Quebec, 14th May, 1858. 
Before MEREDITH, Justice. 


Woop, Petitionner, vs. HEARN, Respondent. 


Jugé : 1° Que les lois du Bas-Canada ne statuant pas quant à la “ cor- 
ruption ”’-en fait d'élections municipales, telle corruption n’a pas l'effet 
d’annu!er les votes obtenus par cu moyen, ni de disqualifier la personne 
quia obtenu tels votes. 

2 Que l'Intimé ne peut pas, au moyen d’nne réponse spéciale, être 
contraint de répondre à des faits qui ne sont pas allégués dans la re- 
quéte filée en vertu de la 12 Vic., ch. 41, sec. 3. 

3° Que le Requérant ayant conclu Aun jugement quant au droit d’un 
nominé Thomas McGreevy à l’office de vonseiller municipal, le Défen- 
deur était en droit de révoquer en doute le druit du dit McGreevy de 
retenir le dit office et de démontrer que ses pretentions étaient mal 
fondces. Le tout au moyen d’une défense au fond en droit. 


The petition presented against the seat of the Respondent, 
as city councillor for Montcalm Ward, in the city of Quebec, 
alleged, that his return hal been obtained through fraud, that 
a number of certificates of duly qualified electors, who, it 
was alleged in the petition, intended to vote for Thomas 
McGreevy, the opposing candidate, and whose names were 
given in the petition, hag been surreptitiously and fraudu- 
ently obtained by persons who afterwards fraudulently 
personated the qualitied electors mentioned in the certiti- 
cates, and voted by means thereof for Respondent, and had, 
by this means, procured the undue return of Respondent, 
instead of McGreevy, who had the majority of legal votes in 
the ward. The petition concluded by praying for the ejection 
of Respondent from the office, and for a judgment upon the 
right of McGreevy thereto. 

The Respondent pleaded that the majority of legal votes 
in the ward had been recorded for him, and that, if any 
votes whatever had been given for McGreevy, they were ob- 
tained by the “ bribery” anid corruption of McGreevy and 
his agents, who paid large sums of money, and inade pruinises 
of employment, and held out other large rewards and in- 
ducements to the electors, and had by such means induced 
the electors to vote for him, and which votes were cunse- 
quently illegal ; and, further, that no legal votes whatever 
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had ever been given in favor of McGreevy, and that Respon- 
dent had been and was duly elected by the majority of legal 
votes. The Petitioner replied specially, repeating the allega- 
tions in his petition, and further alleging that Respondent 
had procured the votes of electors by corruption, by reason 
whereof he was not eligible and was disqualified to hold the 
office of city councillor. The Petitioner also demurred to the 
plea, principally upon two grounds: 1stly, That bribery and 
corruption did not disqualify the person bribing from holding 
the office of city councillor, nor render void or voidable the 
vote of the elector corrupted or bribed, by any law in force 
in this province ; 2dly, That Respondent could not, in answer 
to the petition, raise an issue whereby the right of McGreevy 
to hold the office could be tried. 

The Respondent demurred to the special answer of Peti- 
tioner, upon the ground, amongst others, that it contained 
an allegation charging Respondent, as a ground of disquali- 
fication for the office in question, with having obtained the 
votes of the electors by means of corruption, and that this 
charge had not been specified or preferred in the petition ; 
and that, consequently, this portion of the specia answer 
must be expunged, as it was incompetent to the Petitioner, 
in a special answer, to call upon or compel a Respondent to 
answer new charges, other than those contained in the de- 
claration or petition to which he had been called upon to plead, 
and to which he had in fact pleaded; that the course of 
pleading was prescribed and limited by law, and if new matter 
were limited to be urged in a special answer, Respondent 
would be prevented. by law from replying thereto, and that 
such a course was therefore contrary to the spirit and letter 
of the law ; and moreover that the Petitioner had alleged in 
his demurrer that corruption and bribery were no ground 
of disqualification to the office in question. | 

MEREDITH, Justice : In this case a question of general im- 

rtance is raised ; it is as to whether bribery annuls the 
votes of municipal electors who are bribed, and disqualifies 
the person bribing them. It is admitted, on both sides, that 
our statute law is wholly silent on the subject ; and not- 
withstanding the great care and attention with which this 
case has been conducted, no English case has been cited esta- 
blishing that the election of a member of a corporation can 
be annulled on the ground of bribery. I have myself looked 
through all the books within my reach, and have not been 
able to find any such case, or any authority even tending to 
establish that, under the common law, the election of a coun- 
cillor or alderman can be set aside on the ground of bribery. 
The most important english case as to the point under consi- 
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deration, is the case of The Queen vs. The Mayor and Alder- 
men of Norwich. In that case a mandumus was obtained to. 
admit one Dunch, alderman of Norwich. The mayor and al- 
dermen returned that Dunch was elected member by the 
ward, but was refuted by the mayor and aldermen because he 
had not qualified himself according to the corporation act ; 
that he had procured his election by bribery, and then at the 
end of the return they added, quod non fuit electus. Upon 
the argument of the case, chief justice Holt said, “ that as to 
“ his procuring his election by bribery, it would be a question 
“whether that would make his election void, unless it were. 
“ to an office within the statute of Edward VI, (1) for though 
“ elections ought to be free, yet, an elector might use his liber- 
“ ty to vote for him that had given him money.” This dictum 
of chief justice Holt is referrea to in all the leading treatises 
on this subject, without being controverted, or any conflicting 
case cited. It must therefore, I think, be admitted, that there 
are, at least, no authorities which would justify me in saying 
that under the English common law I could legally declare 
the election of a city councillor null for bribery. Such being 
the case, and our own statute law being silent on the subject, 
I think I ought not to do so, for I cannot pronounce a disqua- 
lification which the law has not pronounced. By the 54th sec- 
tion of the english statute which provided for the regulation 
of municipal corporutions in England and Wales, any person 
taking or giving a bribe on any of the cases mentioned in that 
section is subjected to a penalty of £50, “ to be recovered by 
“ action of debt or information in any of Her Majesty’s Courts - 
“ of Record at Westminster, and any person offending in any 
“ of the cases aforesaid, being lawfully convicted, shall for 
“ ever be disabled to vote in any election in such borough, or. 
“in any municipal or parliamentary election whatever in any 
“ part of the United Kingdom and also shall for ever be 
“ disabled to hold, exercise, or enjoy any office or franchise to 
“ which he then shall, or at any time afterwards may be 
“ elected as a burgess of such borough, as if such person was 
“naturally dead.” Under this provision of law, which 
although very severe, is not more so than I think it ought to 
be, it is evident that the councillor or other official, guilty of 
bribery, must be lawfully convicted of that offence before it 
could be made the ground of ousting him under a writ of quo 
wurranto. (2) This provision of law is also of importance as 


(1) This act does not extend to the colonies, Hawkins, 1 vol., p. 416 ; Jacob’s 
Law Dictionary, vol. 1., p. 369 ; 2 Salkead, p. 417 ; 2 Lord Raymond, 1245 ; 
49 Geo. IIL., c. 126. 


(2) Grant, 233 ; 9 Ev., p. 43. 
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showing that the imperial parliament have deemed it neces- 
sary to make express legislative provision for the disqualifica- 
tion of persons guilty of bribery at municipal elections. We 
also know that the same parliament, and our own parliament 
have followed the same course with respect to bribery at par- 
hhamentary elections, and it appears to me that there is the 
same necessity for legislation with respect to bribery at our 
colonial municipal elections, and that the judges acting upon 
general principles, and of their own mere authority cannot 
treat municipal elections, in relation to which there is no sta- 
tutory disqualification for bribery, in the same way as parlia- 
mentary elections, in relation to which there is statu- 
tutory disqualification, are treated. It must not however, be 
supposed, that such bribery, even under the law as it stands, 
can be committed with impunity. On the contrary, it is well 
settled, “ that it is illegal to bribe persons either by giving 
“ money or promises to vote at elections of members of corpo- 
“ rations created for the sake of public governement, and that 
“ for that offence an information will lie.” (1) And indeed, 
this consideration greatly added to the difficulty which I have 
felt in disposing of this case, for it seems unreasonable to 
hold, that a man may secure an important public office by 
committing a number of illegal acts. It may, however, be 
observed that even where there is bribery, the act of voting 
is distinct and separate from the receiving of the bribe, and 
that although any given number of voters may have been 
bribed, and may have voted for the person bribing them, yet, 
it does not follow, that all the persons who so voted did 80 
because they were bribed. On the contrary, it would be pos- 
sible that all of them, and, under ordinary circumstances, it 
would seem probable that some of them would have voted 
exactly in the same way, even if they had not been bribed. 
Now, without express legislative authority, a court of justice 
would not be justified in annulling the whole of a number of 
acts, repel in themselves, where there could be no certainty 
that all of these acts, so legal in themselves, or even that 
most of them, were the consequence of other illegal acts. For 
these reasons, after giving to the subject much attention, I 
have come to the conclusion that in the silence of our law on 
the subject, and in the absence of any thing to justify such 
a course, I cannot hold that bribery in municipal elections has 
the effect of annulling the votes of the persons bribed, and of 
disqualifying the person by whom they were bribed. If, as I 
believe, our provincial legislation is in this respect deficient, 


D qi Lord Raymond Rep., 1379 ; 1 Deacon, 182 ; 4 Pet., at 688, 2 Band À. 
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however much we may regret the state of the law, it is more 


fitting that what is wanting should be supplied by the action 
- of the legislature, than by judge made law. 

As to the second question raised in this case, which is as to 
whether the Defendant can, by means of a special answer, be 
called upon to reply to any charges not specified in the re- 
quéte libellée, I may at once say that I am of opinion that he 
cannot. ' 

It is true that according to the practice which formerly 
obtained in England this could have been done ; but this has 
been changed By the rule of practice referred to by Cole (p. 
218) it is declared “ whereas much vexation and expense have 
“ been occasioned to Defendants in informations in the na- 
“ture of quo warranto, by the practice of raising issues upon 
“ various matter distinct from the ground upon which infor- 
“mation was granted by the court ; now for providing a 
“remedy in this behalf, it is ordered that from henceforth, 
“ the objections intended to be made to the title of the De- 
“ fendant shall be specified in the rule to shew cause, and 
“that no objections not so specified shall be raised by 
“the prosecutors on the pleadings, without the special leave 
“ of the court, or of some Judge thereof.” (1) I think our le- 
gislature in order to avoid the vexation and expense referred 
to in the english rule, have, by our statute on the subject, esta- 
blished a practice similar to that which in England obtains 
under the rule of court above cited. Our statute limits the 
number of pleadings to be filed, and declares that within 
three days from the filing of the Plaintiff’s answer, or repli- 
cation, “ the Plaintiff shall proceed to adduce evidence in sup- 
“ port of the a'legations contained in his said declaration or 
“ petition, requéle libellée.” I think it would be contrary, not 
only to the lettet, but to the spirit of our law to allow a 
Plaintiff by means of allegations not sworn to,in a special 
answer, to attack the title of Defendant upon other grounds 
than those sworn to, as required by law in the petition to 
which the Defendant is required to answer. It is an inflexible 
rule in ordinary cases, “ that a special answer can set up 
“ nothing in aid of the declaration but only in avoidance of 
“ the Defendant’s plea.” (2) And I think there is to say the 
least quite as much reason for observing this rule, in cases 
under the statute respecting writs of prerogative, as there is 
in the ordinary cases. This ground alone would suffice to cause 


(1) 6 B. and C., 267 ; 9 D. and R., 247. 


(2) Montreal, 1851, Ray vs. Gagnon ; see also McGory vs. Griffin, 5 R. J. 
R. Q., p. 396, Held: ‘* That allegations which form the chief support of 
‘* Plaintiff's action must be set out in the declaration, and cannot be pleaded 
‘“ by way of special answer to Defendant’s exception. ” 
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‘the rejection of the second and third of the answers of the 
Petitioner. Another point of importance raised in this cause is 
as to whether in answer to the requete libellée, the Defendant 
can raise an issue whereby the right of Thomas McGreevy to 
hold the office in dispute may be tried. The fourth ground of 
demurrer urged by the Petitioner is : “ Because the right of 
“ Thomas McGreevy cannot be tested or adjudicated upon in 
“ this cause.” Now if it be true that a judgment rendered in 
this cause would not be conclusive as regards McGreevy, still 
as the Petitioner has by his petition prayed, as he had a right 
to do, “ that a judgment be rendered (in this cause upon the 
“ right of Thomas McGreevy thereto (that is to the said 
“ office) ” the opposite party must, as a necessary consequence, 
have a right to shew that the claims of Thomas McGreevy 
are unfounded. The prayer of the Petitioner for a judgment 
upon McGreevy’s right, and the pretensions in the demurrer 
that we cannot adjudicate upon that right,are inconsistent with 
each other, and the Court would virtually consent to be led 
blindfolded were it to allow the Petitioner to maintain the 
the right of McGreevy to the office in controversy, and, at the 
same time, refuse to allow the Defendant to resist the preten- 
sions of the petition in that respect. I therefore overrule the 
2nd, 3rd and 4th grounds of demurrer urged by the Pe- 
titioner. (8 D. T. B. ‘i p. 332.) 
STUART and VANNOVOUS, for Petitioner. 
Pope, THos., for Respondent. 


ENREGISTREMENT.—SOMMAIRE. 
Cour SUPÉRIEURE, Québec, 19 décembre 1857. 
Présent : CHABOT, Juge. 
FRASER et ux. vs POULIN. 


Jugé : 1° Qu’un enregistrement par sommaire d’une réclamation hy- 
pothécaire fondée sur un acte de donation, qui n’énonce le montant 
réclamé, est nul, par rapport à un acquéreur subséquent de bonne foi qui 
a dûment enregistré son titre d’acquisition. | 

2° Que tel sommaire doit contenir les matières nécessaires pour faire 
apparaître tous les droits que l’on veut conserver au moyen d’icelni. (1) 


L'action était en déclaration d’hypothéque, pour la somme 
de £50, en vertu d’un acte de donation consenti par les De- 
mandeurs, en faveur de Thomas Fraser, leur fils, en date du 26 
avril 1854, et était dirigée contre le Défendeur, comme posses- 


(1) V. art. 2136 C. C. 
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seur des immeubles ainsi hypothéqués. Le Défendeur plaida, 
que, par acte de vente en date du 19 juin 1856, consenti à lui 
le Défendeur, par Corriveau et sa femme, il avait acquis les 
immeubles en question, et que son titre avait été enregistré au 
long le 21 juin 1856, au bureau d'enregistrement pour le comté 
dans les limites duquel étaient situés les immeubles ; que l’acte 
de donation susmentionné n'avait été enregistré que par som- 
maire, le 2 août 1855, et que le sommaire ainsi enregistré ne 
contenait aucune mention de la somme de £50, pour laquelle 
l'action était instituée ; et qu'en conséquence les Demandeurs 
n'avaient aucune hypothèque, et que leur action devait être 
renvoyée. 

CHABOT, Juge : La cour est d'opinion que le plaidoyer du Dé- 
fendeur qui dit que l'enregistrement par sommaire devrait 
contenir toutes les allégations essentielles et nécessaires pour 
conserver les droits réservés, est bon. La somme ou montant 
de l’hypothèque est certainement essentiel, et devrait être 
mentionné dans le sommaire, Ordonnance d'enregistrement, 
clause 10. Les anciennes autorités aussi disent la même 
chose ; MERLIN, au mot Bordereau, où il est expressément dit, 
que le montant de l'hypothèque réservée devrait être men- 
tionné dans l'enregistrement. La seule question qui se pré- 
sente ici est simplement : l’hypothèque réclamée en cette cause 
a-t-elle été enregistrée ? Il n'y a pas eu d'enregistrement tel 
que requis par le statut, et, conséquemment, il n’y a pas eu 
d'enregistrement suivant la loi. L'action est en conséquence 
renvoyée. (8 D. T. B. C., p. 349.) 

PLAMONDON et DECHENE, pour les Demandeurs. 

TASCHEREAU et DUVAL, pour le Défendeur. 


MATELOTS.—GAGES. 
Poice CourRT, Quebec, 7th July, 1858. 
Before J. MAGUIRE, Esq., Inspector and Supt. of Police. 
The WINSCALES Innes.—Action of Elliot. 


Jugé: Qu’une convention entre le capitaine d’un vaisseau et son 
équipage, fait postérieurement à l'exécution du contrat entre eux, par 
laquelle convention ce premier s’engage à les renvoyer et à leur payer 
leurs gages dans un port autre que celui indiqué comme le purt de 
décharge, est nulle. 


This was an action for the recovery of wages. The Pro- 
moter shipped, as seaman, on a voyage from Sunderland to 
Portsmouth, in New Hampshire, U. S., thence to Quebec, and 
back to a part of discharge in the United Kingdom, while the 
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vessels lay at Portsmouth, Defendant (the master) signed a 
document bearing date the 11th June, 1858, whereby he 
agreed to discharge the Promoter in the arrival of the ship at 
Quebec, and pay him his wages. The British consular agent 
was a witness to the execution of this document, and it bore 
his signature as an approving party thereto. The suit was 
based on this document, and it was alleged that it had been 
entered into by the Master in consideration that the Promoter 
should desist from the further prosecution of a complaint 
then pending against him at the instance of the Promoter. 
The defense was that the Promoter and two other hands, 
while the ship lay at Portsmouth, on the 9th June, left the 
vessel without leave, and refused to do duty on board, 
without legal excuse or cause: that the ship was then about 
to proceed to sea, the pilot being on board, that the Master 
was unable to obtain other seamen in lieu of the absentees, 
and the ship was, in consequence, detained for some days. 
That the Master seeing his inability to proceed to sea without 
these men, and as no others could be procured, signed the 
document in question. That he did so solely in consequence 
of the position in which he was placed by the misconduct of 
the Promoter and his companions, and with the object of 
inducing them to return to their duty. That no considera- 
tion had been given for the Master’s promise to discharge the 
complainant. That, by law, apart from the premises, the 
undertaking of the Master as set forth in the document, and 
the document itself, were null and void, and that, in conse- 
quence, the original agreement with the Promoter to remain 
on board till the vessel returned to a port in the United 
Kingdom etill subsisted. 
illan, for Promoter: The complainant is entitled to his 
wages. He claims on the undertaking of the Master to dis- 
charge him here, without this undertaking he would not 
have come to Quebec, and Defendant was powerless to com- 
pel him to do so. The vessel is moreover unseaworthy. 
Pope, Thos., for Master: Unseaworthiness of the vessel 
has been already decided to be no ground for the recovery of 
wages: (1) besides, the proper course is to compel a survey. 
The agreement entered into at Portsmouth is not binding on 
the Master. No agreement can be operative against ‘him 
apart from that entered into by the articles or original con- 
tract, even if the Master had promised to pay extra wages to 
the Promoter, in consideration of extraordinary exertion on 
his part, such undertaking would have been void, (2) and 


(1) 8 L. C. Rep., p. 99, The Pilot. 
(2) Masson vs. Harris, Peake N. P. C., 72. 








DE LA PROVINCE DE QUÉBEC. 267 


why should misconduct give him an advantage which merit . 
could not enforce? If the Master had promised to divide — 
the wages of the Promoter among the rest of the crew, when 
he was unable to supply his place, such a promise would 
have been void for want of consideration ; (1) were the claim 
of the Promoter allowèd, a premium would be held out for 
encouraging seamen to violate their agreement and coerce the 
Master into more favorable terms. Besides, the right to 
recover wages here is dependent on the existence of certain 
conditions specified in the “ Merchant Shipping Act of 1854 ; ” 
the agreement in question is not of this number. . 

PER CurtAM: The court has no hesitation whatever in 
dismissing this suit, The plea is a perfect answer to it. No 
agreement subsequent to the execution of the articles or 
mariner’s contract can be binding on the Master. (8 D. T. B. C., 
p. 350.) | 

WILLAN, for Promoter. 

Pore, THos., for Master. 
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INFORMATION CRIMINELLE.—LIBELLE. 
QUEEN'S BENCH, Crown SIDE, Quebec, 27th July, 1858. 
Before CARON, Judge. 


Ex parte Guay, Applicant. 


Jugé : 1° Que sur une application pour une information criminelle 
poor libelle, la cour remplit les fonctions de grands jurés, et doit avoir 
par devant elle des témoignages qui autoriseraient des grands jurés à 
rapporter un true Lill. 

° Qu'un grand jury ne serait pas justifiable à rapporter un true 
bill, sans avoir par devant lui le libelle. 

3° Qu’une application pour une information criminelle pour lihelle 
sera rejetée, si le Jibelle n’est produit avec l’affidavit produit au soutien 
de telle application. 


The Applicant heing a barrister in and for Lower Canada, 
and residing in this district, moved for leave to file a crimi- 
nal information against J. H. Willan, for libel, charging Wil- 
lan with having, in the month of March, 1858, at Quebec, 
composed, written, printed and published, and for having 
caused to be printed and. published, a false, scandalous and ma- 
licious libel, of and concerning Applicant, in a form of a‘prin- 
ted paper, commonly called a “ Brond-leaf,” unless cause 
shewn, upon any day the court should direct. The motion 
was supported by two affidavits ; one by Applicant, in which 


(1) Still vs. Myrick, 2 Camp., 317, 
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the libellous passages were set forth, and severally denied 

and sworn to be false, scandalous and malicious ; the other 

was made by one W. A. Kirk, in which it was sworn that de- 

ponent was well acquainted with Willan’s hand writing, and 

that the address and superscription on some copies of the 

printed libel complained of, which deponent had seen, were 

written by Willan ; and that from certain allusions in the li- 

bel, affecting deponent, in connection with Applicant, it could 

only have come from Willan and another person (not named) 
closely connected with him ; and that, from circumstances to 

the knowledge of deponent, he was convinced that whether 
with or without the aid of another person, Willan had com- 

osed and caused to be composed, printed and published, the 

ibel complained of. The Applicant contended that he was en- 

titled to a rule for a criminal information, upon the grounds 

disclosed in the two affidavits filed with his motion, that, in 

England, applications of this nature were of frequent occur- 

rence, and readily granted by the courts when the affidavits 

disclosed a libel of a sufficiently scandalous and malicious 

nature to justify the courts in interfering ; that, in the pre- 

sent case, the libel complained of, as appeared by his aff- 

davit filed, was of the most scandalous and injurious nature, 

and that he was, therefore, entitled to relief by way of 

criminal information ; that, in this country, it was true,, 
there was no officer entitled, “ Master of the Crown,” such as 

existed and through whom proceedings of this nature passed 

in England, but that the criminal law of England having 
been introduced into, and being in force in this country, the 
offices necessary for its due execution followed with it ; and 

therefore, although there was no office of: that particular 
name in existence here, there were anologous offices, posses- 

sing, in contemplation of law, the same functions, and that it 
was, therefore, in the power of the court to declare which 

particular office in connection with the administration of 
criminal law in this country, possessed and could legally 
exercise the powers and duties of the “ Master of the Crown ” 
as exercised in England. 

CaRON, Justice: The court is of opinion that the applica- 
tion cannot be entertained, inasmuch as Applicant has omitted 
to file with the affidavits upon which the application is foun- 
ded, the libel complained of. It will be found in all the autho- 
rities -upon the subject, and in the form of affidavit given in 
Chitty’s Crim. Law, vol. 4, it will be seen, that the libel com- 
plained of must be filed with, and is always annexed to the 
affidavit upon which the application for a criminal informa- 
tion is based, so that the court may be in a position to judge 
of the merits of the whole production complained of. It may 
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be, that when extracts are taken disjointedley and separately 
from a written document, that these extracts may convey 
quite a different idea, than a perusal of the whole document, 
connectedly would warrant, and, therefore, the court cannot 
in the present case, in the absence of the alleged libel, grant 
the application now made. In applications of this nature the 
court is placed in the position of a grand Jury, as by this 
means, a reference to a grand jury is avoided, and therefore it 
is necessary that court should be placed in possession of all 
the informations which it would be necessary to lay before a 
grand jury to warrant them in finding a true bill. Now no 
grand jury would be justified in finding a true bill for libel, 
unless the libel complained of were laid before them ; for 
these reasons, therefore, the present application must be re- 
jected. Application rejected. (8 D. T. B. C., p. 353.) 


BANC DE LA REINE, EN APPEL, Québec, 12 juin 1858. 


Présents : Sir L. H. LAFONTAINE, Bart. Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


BLaIs, Appelant, et SIMONEAU et ux., Intimés. 


Jugé: Qu’il n’y a pas lieu à l’action négatoire, quoique l’héritage en 
faveur’ duquel une servitude de coupe de bois a été créée ait «té 
agrandi, 8’1l n’appert que la servitude soit, en conséquence, devenue plus 
onéreuse. | 


L'appel était interjeté d’un jugement prononcé par la Cour 
Supérieure, à Québec, le 20 novembre 1857, renvoyant une 
action négatoire portée par l’Appelant contre les Intimés. Les 
faits qui donnèrent origine à l'action sont ceux-ci : Feu Joseph 
Marc Blais épousa Marie Marguerite Bélanger dans le cours 
du mois de janvier 1818. Par le contrat de mariage, passé 
par-devant Létourneau et confrère, notaires, il fut convenu 
qu'il y aurait communauté de biens entre eux, même dans 
leurs propres, qu'ils ameublirent, pour les faire entrer dans la 
communauté. Louis Blais et son épouse intervinrent au dit 
acte et firent donation à Joseph Marc Blais, leur fils, de deux 
terres, situées dans la paroisse de Saint-Pierre, Rivière du 
Sud, ayant, l'une deux arpents et une perche de front sur 
trente-sept arpents de ‘profondeur, avec toutes les bâtisses 
dessus construites, l'autre n'ayant que six perches de front 
sur la profondeur de trente-sept arpents. Louis Blais et sa 
dite épouse donnèrent de plus, par cet acte, à leur fils, le droit 
droit de prendre du bois de chauffage, charpente et autres 
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quelconques, pour son u et le besoin des terres susdon- 
nées, sur les terres à bois d'eux, donateurs, situées en la pa- 
roisse de Saint-Pierre. Les deux terres ainsi données au dit 
Joseph Blais étaient séparées dans toute leur profondeur, par 
une lisière de terre appartenant alors à un nommé Campbell. 
Le 16 janvier 1821, Louis Blais et sa dite Spouse donnèrent à 
l'Appelant, aussi leur fils, une terre dans la dite paroisse, et de 

lus les deux terres à bois, sur lesquelles ils avaient créé en 
aveur du dit Joseph Marc Blais, la servitude de coupe de 
bois, “avec la réserve du droit pour Joseph Marc Blais, ses 
“ hoirs et ayants cause sur ces terres, suivant, conformément, 
“et aux charges portées ct convenues en le contrat de mariage 
“du dit Joseph Marc Blais.” Le 22 février 1822, Joseph Mare 
Blais acquit la lisière de trois perches de terre, qui séparait 
les deux terres que ses pére et mere lui avaient données par 
son contrat de mariage. Joseph Marc Blais mouruten 1827, et sa 
veuve épousa l'Intimé le 14 janvier 1833. La déclaration de 
l'Appelant, après avoir allégué les faits susmentionnés, allé- 
guait ensuite que les Intimés Augustin Simoneau et Margue- 
rite Bélanger, son épouse, comme représentant Joseph Marc 
Blais, ne se contentaient pas de prendre du bois sur les 
deux terres tenues à cette servitude pour l’usage et le besoin 
des deux terres susmentionnées, mais en avaient pris et pre- 
naient encore pour les besoins d’une autre terre, à l'entretien 
et aux besoins de laquelle les deux immeubles en question n'é- 
tuient pas tenus en vertu des actes ci-dessus cités ni d'aucun 
autre acte, savoir, “ une terre de trois perches de front sur 
trente-sept arpents et demi de profondeur, etc., et que, depuis 
plusieurs années, malgré les défenses de l’Appelant, les Intimés 
avaient continué de prendre du bois sur les deux terres en 
question pour clôturer et bâtir cette autre terre des Intimés, et 
que, de fait, les Intimés réclamaient sur les terres de l'Appe- 
lant le droit d’une coupe de bois Les conclusions de la d _ 
ration demandaient que les deux terres de |’Appelant seraient 
déclurées franches et exemptes de cette servitude. 

Les Intimés plaidèrent que, bien qu'ils eussent droit de 
prendre du Lois surlesdeuxterresdel’Appelantpourleur usage, 
et pour le besoin des terres données au dit Joseph Marc Blais, 
ils n'avaient jamais prétendu, ni ne prétendaient avoir droit 
de prendre du bois sur les terres de l'Appelant, pour les trois 
perches de terre, et qu’ils n’en avaient jamais pris ; que l’ac- 
quisition des dites trois perches de terre, faite par Joseph 
Marc Blais, loin d'augmenter la servitude de coupe de bois, 
l'avait au contruire diminuée, puisqu’en devenant propriétaire 
de cette lisière de terre, il avait cessé d'être obligé de faire ss 
part de clôtures de ligne d’icelle, de chaque côté, dans toute la 
profondeur de trente-sept arpents, et que, de fait, les clôtures 
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de ligne n'existaient plus; qu'eux, les Intimés, avaient bâti 
une maison, il est vrai, mais que le bois avec lequel elle avait 
été construite, avait été préparé dès avant la mort du dit Joseph 
Marc Blais, puisque ce bois avait été vendu et acheté par sa 
veuve, lors de son inventaire ; et qu’au lieu de prendre sur 
les deux terres de l’Appelant tout le bois dont ils avaient eu 
besoin pour leur usage, ils en avuient acheté de l'agent des 
terres de la couronne, et d'autres personnes, presque tous les 
ans, plus qu'il n'en aurait fallu pour le besoin de ces trois per- 
ches; que la maison et la grange, que l'Appelant alléguait 
avoir été dernièrement construites sur.les dites trois perches, 
étaient les mêmes bâtiments existant depuis plus de vingt ans, 
et qui avaient été seulement déplacés. La preuve produite 
dans la cause était contradictoire. De la part du Demandeur 
il était prouvé: Que les Intimés avaient coupé sur les deux 
terres de l’Appelant, pour l'usage de leur terre de trois perches, _ 
du bois de chauffage, des pieux et du bois de construction ; 
qu'il y avait environ trois ans, les Intimés, qui avaient une 
maison et une grange sur leurs autres terres, avaient défait 
cette maison et cette grange et les avaient rebâties sur les 
trois perches en question. Il n'avait fallu que peu de bois 
neuf pour rebâtir cette maison, et il avait été pris sur les 
deux terres de l'Appelant, et quant à la grange, il avait fallu 
presque tout du bois neuf pour la refaire, et ce bois avait été 
pris sur les deux terres de l’Appelant ; qu'il y avait un autre 
individu qui occupait une partie des immeubles ayant droit à 
la coupe de bois réservé à Joseph Marc Blais, savoir son fils, 
Gaspard Blais; qu'il y avait deux maisons et deux granges, 
dont une maison et une grange sur les autres terres des Intimés, 
et une maison et une grange sur la terre de trois perches en 
question ; que des pieux pris par les Intimés sur les deux 
terres de l'Appelant avaient été employés par les Intimés sur 
les trois perches. De la part des Défendeurs il était établi que 
l'acquisition des trois perches de terre par Joseph Marc Blais, 
au lieu de rendre la coupe de bois plus onéreuse à l’Appelant, 
l'avait diminuée; que les Intimés achetaient du bois depuis 
longtemps pour la clôture de leurs terres, et pour les répara- 
tions de leurs maisons et granges, et même plus qu’il n’en 
aurait fallu pour le besoin des dites trois perches; que, de 
plus, l’Appelant avait à peu près ruiné les deux terres à bois ; 
qu'il avait vendu huit à neuf cents billots d’épinette à un 
seul individu ; que, pour dix schellings, il avait vendu assez de 
bois à un habitant de l'endroit pour le chauffage de sa maison 

ndant deux uns, et ce dans le but de priver les Intimés de 
eur dite coupe de bois. 

TASCHEREAU, pour l’Appelant, maintenait que le jugement 
de la Cour Inférieure était erroné, parce que les Intimés pré- 
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tendaient justifier leurs actes, en disant. que la grange et la 
maison qui se trouvent depuis quatre à cinq ans sur les trois 
perches n'y avaient été bâties que comme remplaçant la 
maison et la grange qui existaient auparavant sur leurs autres 
terres ; mais TA ppelant soumettait qu'une servitude ne pou- 
vait être étendue au delà des bornes prescrites par le titre, et 
que la prétention des Intimés était sans nul fondement. 

Bossé, pour les Intimés, alléguait que le jugement de la 
Cour Inférieure devrait être confirmé, parce que, suivant les 
termes des deux actes de donation susmentionnés, les Intimés 
avaient droit de couper du bois sur les deux terres en question 
non pas seulement pour le hesoin des terres susdonnées à 
Joseph MarcBlais, mais qu'ils avaient encore le droit d'en 
couper pour leur propre usage, et que c'était sur cette inter- 
prétation des actes que laCour Inférieure avait fondé son juge- 
ment, et qu'en conséquence 1l devrait être confirmé. 

Sir L À. LAFONTAINE, Juge-en-Chef: La cour est d'opinion 
que le jugement de la Cour Inférieure est correct et doit être 
confirmé. Il y a preuve que la servitude n’a pas été rendue 
plus onéreuse depuis l'acquisition de la terre de trois perches 
dont il est question en cette cause. Jugement confirmé. (8 D. 
T. B. C., p. 356.) | 

TASCHEREAU et DUVAL, pour l’Appelant. 

BossE et Caron, pour les Intimés. 


DONATION.—REMISE. 
SUPERIOR COURT, Quebec, 7th May, 1858. 
Before MEREDITH, Justice. 
ROBERTSON vs. JONES. 


Jugé : Que dans un contrat contenant une espèce de remise, il n’est 
pas nécessaire que la considération soit exprimée ; et que par rapport 

tel contrat les formalités de droit quant aux donations ne sont pas 
obligatoires à peine de nullité. 


The action was in assumpsit for £400. Plea, that Plaintiff 
agreed with Defendant not to exact payment during Defen- 
dant’s lifetime, and which plea the following memorandum, in 
writing signed by Plaintiff, was filed : “Bradore, 13th Sep- 
“ tember, 1855. I, the undersigned, Samuel Robertson, do give 
“ Randall Jones his time to liquidate his debt to me, for four 
“ hundred pounds, but after his death, the said Samuel Robert- 
“son will not be any way liable, and will do as he pleases.” 
Signed, “ SAMUEL ROBERTSON. ” 

o this plea Plaintiff demurred on the ground that no consi- 
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deration was alleged for such promise and agreement ; that 
the plea merely shewed a nudum pactum as a defence 
to the action, a mere pollicitation, and no binding contract 
on the part of Plaintiff to grant the delay above mentioned. 
The Plaintiff also filed a special answer to the plea alleging 
the same ground of objection; and, upon this latter issue, 
Judgment was pronounced. | | 
EREDITH, Justice : On the part of Plaintiff it is contended, 
that, inasmuch as no consideration has been alleged by De- 
fendant for the agreement of Plaintiff not to press payment 
during the lifetime of Defendant, that, therefore, such - 
ment is not binding on Plaintiff: this pretension. would, it 
seems, according to the law of England, hold good with res- 
pect to a simple contract such as that pleaded by Defendant. 
Addison says, in effect, “ a promise by'a creditor to accept 
“ less than the full amount of an ascertained debt, or to give 
“time for the payment thereof,’ isa nudum pactum, if no 
consideration be expressed. (1) But, according to the law of 
England, it would be otherwise if the agreements to give 
delay, were under seal: for the rule with respect to such 
agreements is “that where the contract is by deed, the cause 
“ or consideration: is not enquirable, nor is it to be weighed, 
“ but the party ought only to answer the deed, and if he con- 
“ feases it to be his deed, he shall be bound.” (2) Our law does 
not make any such distinction between contracts under seal 
and those not under seal ; and, without expressing any opinion 
as to the English doctrine of estoppel, with respect to deeds 
under seal, or as to the rule of the same law as to deeds not 
under seal, I may observe that it would seem to me. most un- 
reasonable to allow a Plaintiff in x case such as the present 
to come into court, and ask the judges to aid him in vio- 
lating a promise, which so far as we can see, was deliberately 
made. 
The Plaintiff must admit that he promised not to exact 
the debt in question during the lifetime of Defendant, and 
yet, now, without assigning any justification for the course he 
wishes to pursue, he asks the court to give its sanction to the 
violation of the assurance thus given by him to Defendant, and 
here it muy be observed that there is, as to the point under 
consideration, an important difference between a promise to 
pay and a promise not to exact payment. There may be a 
ailure to observe a promise of the first kind without any bad 
faith ; for instance where by an inevitable calamity a debtor 


(1) Addison, on contracts, p. 19. 
(2) Addison, on contracts, p. I. 
TOME VL 18 
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is deprived of the means of paying his creditors ; but, as a 
general rule, there cannot without bad faith, be a violation 
of a.promise of the second kind, that is to say, of a pro- 
mise not to exact a debt. It is also to be observed that, 
although an obligation cannot exist without a “ cause hon- 
nête et légitime ” (I use the french word “cause ” because the 
english word “ consideration ” does not convey exactly the 
same idea), yet it does not follow that the “ cause ” or consi- 
deration of an obligation must be expressed à peine de nul- 
lité. Toullier says : “ Les opinions des auteurs français avaient 
“ été partagées sur cette question, que les tribunaux ne déci- 
“ daient pas toujours de la même manière, Cependant la juris- 
“ prudence paraissait se fixer à l'opinion de ceux qui pensent 
“ que.le défaut de l'expression de la cause ne rend pas lobli- . 
“ gation nulle et qu'on doit toujours sous-entendre une cause 
“Juste et suffisante lorsque le contraire n’est pas prouvé.” 
There is also, it appears to me, much sound sense on the fol- 
lowing remarks of M: Mayrard made in a work written as far 
back as 1574. “ La jurisprudence des arrêts n'a pas voulu 
“adopter les-subtilités du droit romain. Dès qu'une obliga- 
“ tion est consentie par un majeur, on la déclare valable, quoi- 
“ que la cause de l'obligation ne paraisse pas ; parce qu'en effet, 
“on ne peut pas présumer qu'un majeur s'oblige sans raison 
“ni prétexte au paiement d'une certaine somme ; et si Ja cause 
. “de l'obligation ne se trouve pas exprimée, c'est sans doute 

“ parce que les parties avaient des raisons particulières pour 
“ la tatre.” (1) M. l'avocat général Lussier observed before the 
Parlement de Paris, the 29th July, 1706: “ Par notre usage 
“ tout homme qui a signé une promesse volontairement sine 
“ metu et sine dolo est lié naturellement et civilement, et est 
“ astreiut par sa signature à remplir son obligation indépen- 
damment du défaut d'expression de la cause.” (2) Several 
arréta are collected by Merlin in support of this view, and 
also several, it must be admitted, which tend to support a 
contrary opinion, but upon the whole, the opinion of Toullier 
seeins to be justified ; that the weight of authority is in favor 
of the doctrine that the failure to express the consideration, 
cause, of an obligation does not annul it. I may add that, were 
we to adopt a contrary doctrine, we would have to extent it to 
authentic instruments, such as notarial deeds, and thus we 
would have to carry the rule in question to a much greater 
length than it-is carried even by the law of England ; for, by 
that law, no consideration beyond the mere will of the execu- 
ting party, is necessary to give validity to a deed under seul. 


(1) Merlin, Questions de droit, vo Cause des obliyations, p. 245, § 1. 
(2) Merlin, Questions de droit, p. 245, & 1. 
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I do not deem it necessary, however, to dwell anÿ. longer on 
this point, nor do I intend to enter into any discussion as to 
the nature of the consideration, cause, which, according to our 
law is necessary to support contracts in general, because, as 
to the particular contract before us, it being a contrat de 
hrenfarsance, the rule is plain that the desire to exercise an 
act of liberality is, itself, a sufficient consideration. Toullier 
says : “ Dans les contrats de bienfaisance la cause de l'obligation 
“ est la volonté de faire du bien à la personne à qui je donne 
“ ou envers qui je m'oblige : stat pro ratione voluntus,” (1) and 
_Marcadé (2) says: “ Si cette obligation unique est prise gra- 
“ tuitement, sa cause est dans le désir d’une partie de rendre 
“ service à l’autre.” It muy, however, be said that if the agree- 
ment in question be viewed in this light, it is, in effect, a 
donation, and not being clothed with the formalities required 
by law for the validity of donations it is null The answer to 
thig objection is, that the instrument in question contains, in 
effect, a remise; for although it does not discharge the debt 
itself, it disdharges the right to exact it during a certain time, 
and the formalities required with respect to donations are not 
required with respect to remises. Toullier says : “ La remise a 
“toujours été tellement favorisée que, quoiqu’elle soit une 
“ véritable donation lorsqu'elle est gratuite, on n'a jamais, pour 
“ sa validité, exigé aucune espèce de formalités ; elle peut être 
“ faite par une simple lettre missive comme l’a jugé un arrêt du 
“ 8 février 1629, rapporté par Bardet” and in a note, the author 
adds : “Cet arrêt jugea sur les conclusions de M. l'avocat général 
“ Bignon qu'une libération ou donation par lettre missive du 
“ créancier au débiteur d'une somme de 8000 francs, était 
“ valable quoiqu'elle n’eût été ni expressément acceptée, mi 
“ inginuée, et quelle ne fût point sujette à révocation pour 
“ survenance d'enfants.” (1) 4 

rity was quoted and acted upon by the Court of Queen's Bench, 
at Montreal, in the year 1846, in the ease of Delisle vs. Delisle. 
For these reasons I am of opinion that Defendant's peremp- 
tory exception must be maintained, and the action of Plaintiff 
quant à présent dismissed. (8 D. T. B. C., p. 364.) 

Kerr and LEMOINE, for Plaintiffs. 
HO tt and IRVINE, for Defendant. 


LD 
(1) 6 Toullier, p. 171, note to n° 166. 
(2) 4 Marcadé, p. 344, no 400. 


recollect that the above autho- 
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DONATION.—EVIDENCE.—COMPARISON OF WRITINGS. 
Privy CouNcIL, 21st June, 1858. 


Present: The Right Hon. Dr Lushington, the Right Hon. The 
Lord Justice Knight Bruce, the Right Hon. T. Pemberton 
Leigh, the Right Hon. Sir Edward Ryan, and the Right 
Hon. Sir John Taylor Coleridge. 


Mary McCartuy, Appellant, and MIRIAM JUDAH, Respondent. 


An action was brought against the executrix of M. H.in the year 
1854, upon the following document: “On demand, I will aay at any 
time to Miss M. J., if she will marry my adopted son, A T. H., £1,500, 
currency. Three Rivers, 14th August, 1840. M.H.” The declaration 
alleged that this promise was the ground which induced the Plaintiff 
(formerly M. J.) to marry M. H’s son, À. T. H. The defence to the 
action was that this instrument was a forgery. Upon the evidence it 
appeared that no claim had been made by the Plaintiff for principal 
or interest during the lifetime of M. H., nor was it shown how the ins- 
trument came into the Plaintiff's possession, nor did the Plaintiff in 
any way account for not enforcing the demand during the lifetime of 
M.H. It further appeared, that M. H. had,in two letters written 
about the date of the alleged note, promised to provide for the Plain- 
tiff and any family she might have, and had, by a deed of donation 
inter vivos provided for his son, A. T. H. and the Plaintiff and their 


family. 

Heli (reversing the judgment of the Court of Queen’s Bench in 
Lower Canada): That, without deciding that the instrument was a for. 
gery, sufficient appeared from the facts to lead to the conclusion that 

. H. had provided for the Plaintiff by the deed of donation in satis- 
faction of the promise made to her, which inference, coupled with the 
fact of the Plaintiff not claiming, or bringing the action in M. H.’s life- 
time, or accounting for the custody of the instrument, afforded strong 
proof of satisfaction by the deed of dohation for any promise made by 


. The court in Canada examined witnesses, and compared the hand- 
writing of the instrument sued upon, withthe handwriting of two 
other documents put in evidence and admitted to be genuine. In such 
circumstances the Judicial Committee upon petition for that purpose, 
ordered the court in Canada to transmit the originals for the purpose 
of inspection and comparison at the hearing of the appeal from the 
judgment of the court in Lower Canada. 


This was an action brought by tlre Respondent in the Supe- 
rior Court at Three Rivers, in Lower Gonads, to recover a 
sum of £1,500, from the Appellant, as the executrix of one 
Moses Hart, upon the following note: “On demand, I will 
pay at any time to Miss Miriam Judah, if she will marry my 
adopted son, Alexander Thomas Hart, one thousand five 
hundred pounds currency. Three Rivers, 14th of August, 
1840. M. Hart.” This instrument was alleged by the Respon- 
dent to have been signed by Moses Hart, but was impeached 
by the Appellant as being a fabricated document. 
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The facts of the case were as follows : 

Moses Hart, the Appellant’s testator, who, as well as the 
Respondent, was of the jewish persuasion, was a merchant 
residing in the town of Three Rivers, in Lower Canada. He 
had several children, legitimate and illegitimate ; and, amongst 
the latter, was Alexander Thomas Hart. The Respondent, 
Miriam Judah, was a niece of Moses Hart. In 1840, she was 
living with her mother, unmarried, at New-York, at which 
piace Alexander Thomas Hart had also been staying. There 

been a proposal for a marriage between the Respondent 
and Alexander Thomas Hart; and his father, Moses Hart, 
approved of the marriage, and was desirous that it should take 
place ; and he expressed his approval by a letter written by 
him to the Respondent on the 15th of August, 1840, as follows: 
“ Dear Marianne, Aleck will deliver you this letter; and if 
if you marry hin, it will not only please me, but you may rely 
that I shall take care of you, that you do not want, and shall 
assist you both ; and if you have children, they shall share in 
my estate as my other grandchildren. Wishing your mother 
and family health and happiness, I am your affectionate uncle, 
M. Hart.” And, two days afterwards, namely, on the 17th of 
August, 1840, he wrote to her the following letter: “ Dear 
Miriam, I received your two letters ; Aleck took the first one, 
and said he would answer it. If you marry him, it would give 
me much pleasure, and I will always take care of you Wishin 
your mother and family health and happiness, Ï am your af- 
fectionate uncle, M. Hart.” 

The marriage between Alexander Thomas Hart and the 
Respondent took place at New-York, United States, in De- 
cember, 1840; and after the marriage they went to live at 
Three Rivers, where his father employed him as his agent and 
manager in his business; and up to the time of a dispute 
between them, he appeared to have entertained great affec- 
tion for him. 

Moses Hart, on the 29th of January, 1847, made a formal 
donation inter vivos, of the seigneurie of Courval to Alex- 
ander Thomas Hart for his life, with remainder to his children, 
in absolute property ; or, in default of children, as to one-half, 
to the Respondent for her life, with remainder to his other 
children ; and, on the Ist of April, 1847, he also made a will, 
whereby he confirmed and enlarged the gift so made by him ; 
and after making provisions for his other children, he left 
the residue of his property amongst them, giving a ninth 
share to Alexander Thomas Hart and the Appellant; appoint- 
ing her executrix, and Aaron Thomas Hart, another of his 
sons, executor of his will. On the 27th of July in the same 
year he executed a codicil revoking the appointment of Aaron 
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Hart as his executor, and leaving the Appellant sole executrix ; 
he also revoked the bequest to Alexander Thomas Hart of 
the share of the residue bequeathed to him by the will, but 
in no other way interfered with the specific bequest to him 
and his children. 

Moses Hart died on the 15th of October, 1852, the Res- 
pondent’s husband, Alexander Thomas Hart, having died in 
the month of April. | 

The Respondent on the 10th of February, 1854, brought 
the present action in the court of the Three-Rivers, both in 
her own right and as legatee for life, and, also, as guardian 
of Moses Alexander Hart, David Alexander Hart and Lewis 
Alexander Hart, infants, the issue of the mariage with her 
late husband, against the Appellant, in her quality of 
sole testamentary executrix of Moses Hart, deceased; the 
declaration alleged, amongst other things, that Moses Hart 
desiring that Alexander Thomas Hart, who was residing 
with him as his adopted son, should be married, signed 
and transmitted to the Respondent a written promise which 
was annexed to the declaration, and was in these terms: 
“ On demand I will pay at any time to Miss Miriam Judah, if 
she will marry my adopted son, Alexander Thomas Hart, 
£1,500 currency. Three Rivers, 14th August, 1840. M. Hart;” 
that Alexander Thomas Hart and the Respondent were then 
too poor to intermarry without some assistance ; that Moses 
Hart was rich, and had for some time desired to unite the 
Respondent in marriage with his adopted son, for both of 
whom he had manifested much affection ; that in consequence 
of the above mentioned promise, the Respondent consented to 
the marriage, which was celebrated in the City of New-York, 
on the 2nd of December, 1840 ; immediately after which the 
Respondent and her husband returned to the town of Three- 
Rivers to reside there permanently ; and that without the 
above engagement the Respondent would not have married 
her late husband. 

The Appellant, by her answer, denied in general terms, the 
allegations in the declaration, stating that Moses Hart did 
not sign or consent: to the note sued upon, and that the 
Appellant, in the capacity of executrix, was not liable to the 
Respondent as alleged in the declaration. To this the Res- 
pondent replied asserting the truth of her declaration, and 
that the note was the handwriting of Moses Hart. 

Evidence was entered into on both sides. The evidence 
was of a conflicting character. Twelve witnesses were exa- 
mined on behalf of the Respondent; by their testimony it 
appeared, that Alexander Thomas -Hart was employed by 
his father as an agent in his business, and was much confided 
in and beloved by him ; that, at the date of the note in ques- 
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tion, Moses Hart was reputed to be worth £40,000, and had 
written the two notes before mentioned, dated the 15th and 
17th August, 1840 (1), urging the Respondent to enter into 
the marriage with her late husband. The witnesses also 
spoke, with more or less strength, to their opinion, that the 
body and signature of the disputed instrument was in Moses 
Hart's handwriting ; but no direct evidence was given of the 
fact of writing or signature, or of the circumstances under 
which the document was written and signed, or how it came 
irito the Respondent's possession ; nor was any evidence given 
of the reason why payment had not been made during 
Moses Hart's lifetime. ‘The Respondent also exhibited inter- 
rogatories to the Appellant; from the answers to which it 
appeared, that some time before the death of Moses Hart 
there had been a quarrel between him and his son Alexander, 
the result of which was that the latter was put out of his 
father's house ; but neither then nor at any time before the 
latter part of the year 1853 had she heard the slightest allu- 
sion to the existence of such an instrument. The Appellant 
examined tive witnesses, who spoke to their belief that ‘the 
body and signature of the disputed instrument were not in 
Moses Hart's handwriting, and ‘gave the reasons upon which 
their opinions were based | | 
After the Appellant's case was closed, the: Responden 

moved that her enquéte might be reopened ; and an affidavit 
was made by her upon the 30th of October, 1854, to the 
effect that she had discovered, since the 25th of that month 
that she was able to prove, first, by the evidence of the 
Thomas S. Judah, Henry Judah, Aaron David, and many 
other persons, that towards the end of August, or in the 
month of September, 1840, or about that time, Moses Hart 
had told them that he had sent to the Respondent a writing 
containing a promise to pay her £1,500, if she would: marry 
his son ; and, secondly, that she could produce witnesses who 
could contradict the Appellant’s evidence. The Appellant 
objected to further evidence being entered into; but, on the 
7th of November, the court (Mr. Justice Mondelet dissenting) 
allowed the Respondent's enqu+te to be opened, for the pur- 
pose of admitting the first head of evidence, but rejected the 
rest of the motion. Under this permission, the Respondent 
examined Thomas S. Judah and Henry Judah, two of the 
witnesses named by her. Thomas 8S. Judah, being examined 
on the voir dire, deposed that he was not related to the Res! 
pondent, but that the late Moses Hart married the sister of 
the witness’ father. The Appellant objected to the recep-, 


(t) Ante, pp. 277. 


280 RAPPORTS JUDICIAIRES REVISÉS 


tion of his evidence, on the ground that the witness was 
within the prohibited degree of relationship to Moses Hart 
of whose succession the Appellant was the representative ; 
and insisted, that by the law of Lower Canada, the testimony 
of & person related to the parties in the cause within the 
' degree of first cousin, could not be admitted. The Judge 
. (Wanfelson) overruled the objection, as it did not to any 
relationship between the witness and the Appeilant, but 
only.to her interest in the succession of the deceased, Moses 
Hart. The witness then deposed that he had been the legal ad- 
viger of Moses Hart for many years, and that he had frequently 
had conversations with Moses Hart of a confidential nature 
respecting his private affairs ; and that the deceased had told 
hing. that he, deceased, had written to the Respondent that if 
_she. would marry Alexander Thomas Hart he would give her 
£1,500 ; and that he would do more, and would provide for 
any children she might have ; the witness also deposed to the 
note being in the deceased’s handwriting. Henry Judah 
was also examined on the voir dire before Mr. Justice Smith; 
pe stated that he was not related to the Respondent, but that 
e was related in the same manner as the last witness to the 
deceased, Moses Hart ; the same vbjectinn was then taken on 
the part of the Appellant, and reserved by the Judge. The 
witness deposed to conversations with Moses Hart, in which 
he expressed his intention to confer advantages on the Res- 
pondent if she married his son Alexander Thomas Hart; that 
the deceased was greatly pleased with the marriage; and 
that the witness well knew the writing and signature of the 
deceased, and had no doubt the note was written and signed 
y him. | 

On the 6th of June, 1855, the Superior Court, Mr. Justice 
Dey dissenting, pronounced judgment, rejecting the evidence 
of Thomas S8.. Judah and Henry Judah, on the ground, that 
the witnesses were related to the Respondent within the 
degree prohibited by law, and the court held upon the 
merits of the contestation raised between the parties, that 
considering it was not proved and established to the satis- 
faction of the court, by evidence produced in the cause, that 
the paper writing whereon the Plaintiff’s action was founded 
was of proper handwriting of the late Moses Hart, but that 
on the contrary thereof, 1t appeared to the court that the 
paper writing was forged and counterfeit, and the court dis- 
missed the action with costs. 

The Respondent appealed to the Court of Queen’s Bench 
for Lower Canada, on the ground that the declaration had 
been fully proved ; that the evidence of Thomas S. Judah and 
Henry Judah had been improperly rejected, there being no 
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alliance or relationship between them and the Respondent ; 
that the Appellant had not contradicted or destroyed the 
Respondent's proof ; and, that the judgment was irregular and 
contrary to law and justice. 

The Court of Queen’s Bench, on the Ist of October, 
1856, consisting of the Chief Justice, Sir L. H. LaFon- 
tuine, and the puisné judges, Aylwin, Duval, and Caron 
(Mr. Justice Aylwin dissenting), reversed the judgment of the 
Superior Court ; the majority of the judges being of opinion, 
that the evidence of Thomas S. Judah und Henry Judah 
had been rejected on the principle that they were allied to 
the Respondent within the rohibited degree, though, in point 
of fact, they were not allied to her ; and that the view taken 
by the Superior Court of the evidence was not justified on a 
due appreciation of it; but that, on the contrary, it resulted 
from the evidence, that the document iñ question was genuine 
and had been truly written and signed by Moses Hart; and 
the court accordingly condemned the Appellant to pay to the 
Respondent the sum of £1,500, with interest from the 10th of 
February, 1845, the day of the commencement of the action 
and costs. 

Here follow the reasons of the judges of the Court of Appeal: 
and the judgment of the same court. 

Sir L. H. LAFONTAINE, Bart., Juge-en-Chef : L'Intimée est 
seule exécutrice du testament de Moses Hart, et administra- 
trice de ses biens, aux termes de ce même testament. C'est 
comme telle qu’elle est poursuivie par l’Appelante qui réclame 
de la succession de M. Hart, une somme de £1,500. L'Appelante, 
qui est veuve d’Alexander Thomas Hart, a dirigé son action, 
tant en son propre et privé nom comme ayant été commune 
en biens avec son mari, et comme étant sa légataire en usufruit 
et en possession de ce legs, que comme tutrice aux trois enfants 
mineurs qui sont nés de son mariage avec À. T. Hurt, et qui 
sont légataires en propriété de leur père. L’Appelante était la 
nièce de Moses Hart, étant la fille de l’une de ses sœurs. Elle 
était domiciliée dans l'Etat de New-York, lorsque, dans la ville 
de ce nom, elle épousa A. T. Hart, le 2 décembre 1840. Ce der- 
nier, fils naturel de Moses Hart, avait alors son domicile dans 
la ville des Trois-Riviéres (Bas-Canada), ot il revient avec sa 
femme immédiatement après leur mariage, et où tous deux ont 
continué de demeurer depuis jusqu'à la mort du mari. Avant 
d’énoncer la cause de l’action, je crois qu'il est à propos de 
rapporter ce que le père peut avoir fait, en forme de libéralités, 
envers son fils et sa nièce depuis leur mariage. Par acte du 
29 janvier 1847, (Craig, notaire), Moses Hart fait à son fils 
À. T. Hart, donation entre vifs de la jouissance, sa vie durante, 
du fief Courval, dont il donne en même temps la propriété à 
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Moses Alexander et David Alexander, deux enfants nés du 
mariage dont il s’agit, ainsi qu'aux autres enfants qui pourraient 
naître du même mariage : ajoutant, dans le même acte, que les 
enfants pourront disposer de cette propriété du jour du décès 
de leur père,“ en toute propriété comme bon leur semblera ” 
et “ dans le cas où le dit A. T. Hart,” est-il dit,“ décéderait 
“ sans enfant de son mariage avec Marian Judah, alors et au 
“ dit cas, le donateur veut et entend que moitié d'icelle 
“ seigneurie retournera en jouissance à Marian Judah, son 
“ épouse, si elle Je survit, et, après sa mort, retournera en pro- 
“ priété ainsi que l’autre moitié, en jouissance à,” c'est-à-dire, 
à six atitres enfants naturels du dit donateur, nommé au susdit 
acte. Puis, par un testament en date du ler avril 1847 (Guillet, 
notaire), Moses Hart confirme la donation entre vifs du 29 
- janvier précédent, et déclare que, d'abondant, il lègue au dit 
Alexander Thomas Hart la jouissance du fief ou seigneurie 
de Courval : “ laquelle jouissance et les revenus d'’icelle, A. T. 
“ Hart ne pourra vendre, engager, hypothéquer ni aliéner en 
“ aucune manière quelconque, et ne pourra être saisie par les 
“ créanciers du dit A. T. Hart ou autre ; et quant à la propr- 
“ été de la seigneurie, le testateur la donne et lègue à Moses 
“ Alexander Hart et à David Alexander Hart, enfants du dit 
“ A. T. Hart, issus de son mariage avec Marian Judah, et à tous 
“ les autres enfants qui pourront à l'avenir naître dudit mariage, 
“ pour être partagée entre eux.” Puis il donne au dit A. T. Hart 
“ tous les arrérages de cens et rentes, lods et ventes, et autres 
“ droits seigneuriaux qui seront échus et dus au décès du 
‘ testateur dans le fief ou seigneurie de Courval, et le tout aux 
“ clauses et conditions portées au dit acte de donation, et avec 
‘‘ les réserves y mentionnées.” Outre plusieurs legs particuliers 
faits à d'autres personnes, ce testament contient un legs uni- 
versel qui est divisé en neuf parts, dont l’une “ au dit Alex- 
“ander Thomas Hart et à Mary McCarthy (l’Intimée) pour 
“ être partagée également entre eux.” Mais par un codicile du 
27 juillet de la même année (Guillet, notaire), le testateur 
exclut Alexander Thomas Hart du susdit legs universel, et, par 
conséquent, le prive de la moitié qu'il devait avoir dans un 
neuvième de ce legs ; laquelle moitié est expressément, par ce 
codicile, donnée à un autre fils du testateur. Le père et le fils 
sont décédés en l’année 1852, savoir A. T. Hart le 26 avril, et 
Moses Hart le 15 octobre. L'on voit qu'au temps de la dona- 
tion entre vifs du 28 janvier 1847, il y avait deux enfants 
vivants du mariage de l’Appelante avec A. 'T. Hart, qu'il y en 
avait trois à la mort du testateur, et que celui-ci avait survécu 
à son fils. L’Appelante n'ayant donc aucune part dans la sei- 
meurie de Courval, il s'ensuit que, si elle a pu participer aux 
ibéralités de son oncle, le testateur, cela n'a pu être, pour 
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ainsi dire, qu’accidentellement ou d’une manière bien éloignée, 
en sa qualité de commune en biens avec son mari, et encore 
seulement dans les fruits et revenus que la communauté a pu 
recueillir de la seigneurie de Courval. Telle est la position 
ue la donation entre vifs, le testament et le codicile de Moses 
Hart, avaient faite à l’Appelante, pour racheter comme le 
prétend l’Intimée, les promesses d'avantages ou de libéralités 
pécuniaires que le premier avait pu faire à sa nièce, pour - 
l'engager à épouser son fils naturel. Il faut avouer que si de 
telles promesses ont été sérieusement faites à l'Appelante, elle 
n'a pas dû trouver, dans cette manière de les accomplir, la 
réalisation des avantages qu'elle avait raison d'en attendre, du 
moins pour elle personnellement. Ainsi frustrée dans de 
légitimes espérances d'un avenir meilleur, lorsque elle et son 
mari, porteurs d'un titre de créance qui, pour être d'un carac- 
tere particulier, n'en était pas moins obligatoire, ont pu s’abs- 
tenir de le faire valoir du vivant de celui de la libéralité duquel 
ils pouvaient peut-être attendre plus, à raison même de cette 
abstention de lüi en demander le paiement; ainsi frustrée, . 
dis-je, on ne doit pas s'étonner que l'Appelante cherche aujour- 
' d’hui à faire valoir à son profit ce même titre de créance, s'il 
est sincère, et s'il est encore obligatoire pour les parties. En 
effet, dans les circonstances qui viennent d’être exposées, 
c'est de la valeur de ce titre seul que l’Appelante peut espérer 
la réalisation des avantages pécuniaires que son oncle lui avait 
promis pour elle-même, lorsqu'il lui proposa, avec de pressantes 
sollicitations, comme on va le voir hientôt, d'épouser son fils 
Alexander Thomas Hart. C’est donc ce titre qui fait la base 
de l’action de l’Appelante contre l’Intimée, et dont la date est 
à peine de quatre mois antérieure à son mariage. L'Intimée 
s’est contentée de plaider la défense au fond en fait, c'est-à- 
dire une dénégation générale des faits articulés dans la demande, 
ajoutant en même temps expressément que M. Moses Hart 
n'avait jamais consenti ou signé le billet en question. C’est.sur 
ce point que semble avoir roulé toute la contestation ; et d'après 
cette manière de défendre à l'action, l’'Intimée est censée 
admettre que cette action est bien fondée, si le billet ou la 
promesse dont il s’agit est sincère. | 
Le jugement dont est appel donne gain de cause à l'Intimée. 
D’abord il rejette les dépositions de Thomas S. Judah et 
Henry Judah, les déclarant alliés de l'Appelante au degré 
prohibé par la loi; puis il la déboute de son action sur le 
motif énoncé par la cour que la preuve, loin d'établir la sin- 
eérité du document sur lequel repose cette action, a, au con- 
truire, constaté que c'était un document faux et contrefait. 
Ce jugement a été rendu par la Cour Supérieure siégeant aux 
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Trois-Rivières, à la majorité de deux contre un, M. le juge 
Day ayant différé d'opinion d'avec ses confrères. 

Tout git donc dans l'appréciation de la preuve testimoniale, 
aidée, si elle peut l'être, par une comparaison de l'écriture des 
trois documents sustranscrits. Je purtage l'avis de M. le 
juge Day, et je concours par conséquent dans l'appréciation 
quil a faite de cette preuve. D'abord le tribunal de première 
instance s'est trompé en déclarant les deux témoins Judah 
alliés de l’Appelante. Ils ont eux-mêmes affirmé qu'entre elle 
et eux il n'existait aucune parenté ou alliance. C'est donc 
à tort que leur témoignage a été rejeté sur ce motif; cette 
partie du jugement doit donc être infirmée. Mais dussent 
ces deux dépositions ne pas être remises dans la bulance, la 
conclusion à laquelle je dois en venir n’en serait pas moins la 
même, le reste du témoignage recueilli dans la cause étant, à 
mon avis, de nature à justifier pleinement cette conclusion. 
Quatorze témoins ont été examinés de la part de l’Appelante : 
tous déclarent avoir bien connu l'écriture et la signature de 
Moses Hart, et attestent d’une manière positive la sincérité 
du document dont il s’agit. “Je connais très bien l'écriture 
“et la signature de Moses Hart” dit M. G. Duval, avocat, 
“parce que je l'ai vu écrire et signer très souvent. Tout ce 
“qui est écrit en langue anglaise au dedans de l’exhibit de 
“la Demanderesse N° 1 (le document en question) est de 
“ l'écriture de feu Moses Hart, et la signature M. Hart, au 
“ bas de cette écriture au dedans du dit exhibit, est la signa- 
“ ture et de l'écriture du dit feu Moses Hart.” Et en répon- 
dant aux transquestions, il dit encore: “Je n’hésite pas à 
“ dire, d’après la connaissance personnelle et parfaite que j'ai 
“de l'écriture et de la signature de feu Moses Hart, qu'au 
“ meilleur de mon jugement, tout ce qui est écrit au dedans 
“ de l’exhibit de la Demanderesse N° 1, comme je l'ai déjà dit, 
“est de l'écriture de feu Moses Hart, ainsi que la signature 
“ M. Hart, qui est également de son écriture, et le tout me 
“ paraît avoir été écrit dans le même temps et à la même 
“ heure par lui.” M. James Dickson qui atteste la sincérité 
du document de la même manière que le témoin précédent, 
ajoute, en répondant aux transquestions : “Je ne vois rien 
“dans le corps du dit exhibit N° 1, dans la différence de 
“ l'écriture, pour faire croire que le dit écrit n’a pas été 
“ rédigé par A même main et en même temps.” M. Craig, 
qui déclare avoir été le notaire de Moses Hart depuis l'année 
1827, s'exprime ainsi: “le corps de l’exhibit, c’est-à-dire 
“ l'écriture de l’exhibit N° 1, est tout de l'écriture du dit feu 
“ Moses Hart et paraît avoir été écrit tout dans le même 
“temps. Je n'ai pas vu Moses Hart écrire le contenu du dit 
“ exhibit, ni je l’ai vu signer, mais je suis positif que c'est de 
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“ son écriture et sa signature.” M. Jos. E. Turcotte, avocat, 
dit: “ Je suis positif que l'écriture du dit exhibit est son 
“ écriture, et la signature au bas d’icelui sa signature,” “Je 
‘“ n'ai aucun doute, ” dit M. Woodward, “que tout le contenu 
“du dit exhibit et la signature au bas d’icelui, sont de l'écri- 
“ture du dit Moses Hart et la signature M. Hart, sa signa- 
“ture.” Tous les autres témoins, sans compter les deux MM. 
Judah, attestent la sincérité de l'écrit en question d’une 
manière aussi précise que l’a fait le premier témoin, M. Duval. 
Enfin les affirmations des deux Judah qui ont eu, pendant 
prusieurs années des relations intimes et professionnelles avec 

oses Hart, ne permettent plus d'entretenir le moindre doute. 
Leurs dépositions sont de nature à me persuader que si elles 
n'eussent pas été rejetées par la cour de première instance 
pour le motif exposé plus haut, le jugement de cette cour eût 
été tout autre qu'il n'a été. L'Intimée, de son côté, a fait 
entendre cinq témoins, dans la vue d'établir la fausseté du 
document en question. Ces témoins sont John: McDougall, 
marchand, Jean E. Dumoulin, ancien notaire, H. F. Hughes, 
écuier, F. Dasylva, avocat, et N. A. Duberger, écuyer, qui tous 
déclarent avoir connu l'écriture et la signature de Moses 
Hart. Ils révoquent en doute la sincérité du document, mais 
en se fondant principalement sur la comparaison, entre elles, 
des lettres du document même, jointe à l'écriture des deux 
autres documents sustranscrits Les deux premiers et le 
quatrième de ces témoins sont, après cet examen d'écriture, 
portés à déclarer assez positivement que l'écriture et la signa- 
ture du billet en question ne sont pas celles de Moses Hart. 
Mais il n'en est pas de même des deux autres; leur témoi- 
gnage fait voir qu'ils entretiennent des doutes. Hughes 
s'exprime ainsi: “1 now examine Plaintiff’s exhibit N° 1,and 
“say itis impossible for any man to sweur that the signa- 
“ ture at the foot thereof, that is M. Hart, is not the signa- 
“ture of the said Moses Hart; but, to the best of my 
“ knowledge and belief, I do not believe that the body of the 
“gaid exhibit is written, by the said Moses Hart, and am 
“ doubtful if the signature at the bottom, M. Hart, is his 
“also.” Et M. Duberger dit: “ Je déclare que si je voyais cet 
“ exhibit seul, je serais porté à croire et jurer qu'il est écrit 
“et signé par le dit Moses Hart.” Après avoir attentive- 
ment examiné tous les témoi es, j'en suis venu à la con- 
elusion qu'en les pesant, non seulement d'après leur nombre, 
mais encore d'après leur propre valeur, la preuve de l’Intimée 
ne doit pas l’emporter sur celle de son adversaire. Cette der- 
nière preuve est positive; elle est, d’après sa nature, plus 
forte que celle qui ne repose que sur une comparaison d’écri- 
tures ; elle ne laisse, par conséquent, dans mon esprit, aucun 
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doute sur la sincérité du document qui sert de base à l’action. 
Au reste, ce document ne portât-il que la signature du dit 
Moses Hart, tandis que le corps serait d’une écriture étrangère, 
il n’en serait pas moins valable et obligatoire. Il est attesté 
par les Judah et un autre témoin que Moses Hart désirait 
beaucoup que sa nièce, l’Appelante, épqusAt son fils adoptif 
qui alors n'avait rien par lui-même. Il était donc bien 
naturel, dans ces circonstances, que cette nièce mit à son 
consentement la condition de la garantie d’une espèce de dot 
de la part d’un oncle riche, comme l'était Moses Hart, qui 
lui fesait de pressantes sollicitations d’épouser son fils. Moses 
Hart lui-même s'en est plusieurs fois expliqué dans ce sens 
avec les Judah, auxquels il a fait part de son intention d'as- 
surer des avantages pécuniaires à sa nièce, si elle se rendait 
à ses sollicitations. dote intention, il la leur a communiquée 
non seulement avant, mais encore après en avoir écrit à 
V'Appelante. Il] a été même jusqu'à mentionner à l’un d'eux 
la somme précise qu'il avait ainsi promise à sa nièce; c'est 
celle portée dans l'écrit en question, £1500. La lettre du 15 
août 1840 nous apprend que le fils était sur le point de 
partir pour New-York, car son père dit à l’Appelante : “ Creat 
Aleck qui vous remettra cette lettre.” I] est aisé de conce- 
voir quel était le but de ce voyage; et d'après ce que Is 

reuve nous fait connaître des intentions et des désirs de M. 

oses Hart à l'égard de l'union qu'il projetait entre son fils 
et sa nièce, nous devons être convaincus qu'il souhaitait ar- 
demment que ce voyage eût un plein succès; or, pour assU- 
rer ce succès, la promesse que comporte le document dont il 
s'agit, devait paraître à Moses Hart, l’un des meilleurs moyens 
à employer dans les circonstances. Le fils était, sans aucun 
doute, chargé de présenter lui-même cet intéressant document 
qui pouvait peut-être décider de son sort. Ainsi tout, dans 
cette cause, concourt à nous faire admettre la sincérité de 
cette promesse, de cet engagement de donner à l'Appelante, 
le mariage avenant, la somme de £1500, comme étant l'acte 
libre et réfléchi de Moses Hart. De plus, la lettre du 17 
août nous fait connaître qu'il existait entre l'oncle et la nièce 
une correspondance sur cet important sujet. Ecrite le sur- 
lendemain de la première ci-dessus transcrite, cette seconde 
lettre s'explique par le fait que, dans ce court intervalle, 
l'oncle avait reçu deux lettres de sa nièce, réception quill 
s'empresse d’accuser, en réitérant sa promesse de lui assurer 
des avantages, si elle épouse son fils. Evidemment ces deux 
lettres de I'Appelante devaient y avoir rapport. L'Intimée 
ne peut se rendre compte que les parties aient laissé écouler 
tant d'années sans exiger le paiement de la somme qui aurait 
été ainsi promise. Si cet écrit efit réellement existé, dit-elle, 
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du vivant du père, le fils aurait dû le faire valoir avant sa 
mort. Ce n'est pas à nous à nous lancer dans le champ des 
suppositions pour tâcher de découvrir quels ont pu être les 
motifs du fils Cette abstention de sa part pourrait assez 
naturellement s'expliquer, d'un côté, par l'espoir qu'il pouvait 
nourrir d'avoir une plus large part dans la succession opu- 
lente de son père, et, de l’autre, par la crainte qu'une demande 
trop hâtive de paiement n'eût l'effet de le mécontenter au 
point de le porter à frustrer cet espoir, quelque légitime qu'il 
pût être. preuve que cet espoir n'était pas sans fonde- 
ment, même après la donation entre vifs du 29 janvier 1847, 
c'est qu'on voit le mari de l’Appelante appelé par testament 
à partager la succession de son père avec plusieurs des autres 
enfants de ce dernier. Il est vrai que cette disposition tes- 
tamentaire, ainsi faite & son profit, fut peu de temps aprés 
révoquée par un codicile. Il a pu en ignorer le fait jusqu'à sa 
mort, et continuer d'entretenir l'espérance d'obtenir de son 
père de plus grands avantages, soit pour lui, soit pour sa 
famille. Je ne pense pas quon puisse raisonnablement voir 
dans cette abstention de demande de paiement du vivant du 
pére, aucun motif de soupçonner de faux l'écrit du 14 août 
_1840, pas plus qu'on ne saurait, comme le prétend l’Intimée, 
trouver un semblable motif dans le simple fait que l’Appe- 
lante n'a porté son action qu'environ quinze mois après la 
mort de Moses Hart. 

AYLWIN, Justice (dissentiens). The question to be consi- 
dered, is whether the signature of “ M. Hart” at the foot of 
the paper writing declared upon, be genuine or a forgery. 
The court at Three Rivers was of opinion, that the paper 
was forged, and, under all the circumstances of the case, I 
would not disturb that judgment. The appearance of the 
writing is suspicious, as sworn to by Defendant’s witnesses, 
and though fewer in number than those of Plaintiff, they 
assign reasons for their opinions, and enter more or less into 
a critical examination of the paper. I do not wish to bind 
myself by a positive opinion of my own upon this head, 
altho’ the impression on my mind is that the paper was 
originally written in pencil, by Moses Hart, os a simple 
projet, and that it has been done over in ink, at a subse- 
quent time. In my views of the case, however, there are 
circumstances which shew, that the paper even if genuine, is 
insufficient to confer a right of action on the widow of 
Alexander T. Hart. This person is called “my adopted son,” 
in-the writting declared upon, but the record shews that he 
was one of several natural sons of Moses Hart. The date of 
the writing is the 14th August, 1840. On the next day, viz, 
the 15th, in a letter addressed to Miriam Judah, the Appel- 
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lant Moses Hart says: “if you marry him it will not only 
“ please me, but you may rely that I shall take care of you, 
“ that you do not want and shall assist you both, and àf you 
“have children, they shall share in my estate as my other 
“grand children.” On the 17th August, 1840, he again 
writes : “if you marry him it would give me much pleasure 
“and I will always take care of you.” The declaration 
stutes that delivery was made to the Appellant of the enga- 
gement ou promesse par écrit sous seing privé, that Moses 
Hart “ transmit alors à la dite Demanderesse le dit engage- 
ment.” Of the fact there is no proof unless it be furnished 
by the production of the paper by the widow of Alexander 
Thomas Hart, after the death of her husband, and of her 
father in law and uncle Moses Hart, on the 10th February, 
1854, that is, nearly 14 years, after the date of the sous seing 
privé. The declaration alleges, “ que le dit Alexander Tho- 
“mas Hart était alors pauvre de même que la dite Deman- 
“ deresse qui cependant était et pouvait encore étre soutenue 
“ par sa mère ‘and “qu'en conséquence du dit engagement 
‘ou promesse écrite à elle faite, la dite Demanderesse a con- 
“ senti à épouser le dit Alexander Thomas Hart.” It is sin- 
gular that under such circumstances, the Appellant, having 
this paper in her possession, should not have enforced pay- 
ment of such a sum as fifteen hundred pounds, ut the instant 
of the marriage. Of the fulfilment of the promises contained 
in the two letters of the 15th and 17th of August, tlcre is 
good proof on the record. On the 29th January, 1847, 
Moses Hart executed a deed of gift inter vivos in favor of 
Alexander Thomas Hart, son fils naturel, “et voulant donner 
“ des marques et des preuves évidentes de l'amitié qu'il porte 
“ et conserve et des services à lui rendus, ” the usufructuary 
enjoyment is given to him during his life of the fief or sei- 
guiory of Courval, “contenant deux lieues ou environ de 
“ front sur trois licues de profondeur ct plus s'il y a.” This 
donation is made “au dit Alexander Thomas Hart, de la 
‘ jouissance susdonnée comme pension ulimentaire, et quant 
“a la propriété aux enfants ci-devant mentionnés et à ceux 
“ à naître de son dit mariage avec la dite Miriam Judah,” et 
“de laquelle propriété les dits enfants ci-devant dénommés 
“et ceux à naître de son dit mariage avec la dite Miriam 
“ Judah, pourront disposer du jour du décés du dit Alexander 
“ Thomas Hart, leur pére, en toute propriété, comme bon leur 
“ semblera. ” The object of the paper of the 14th August, 
supposing it to be genuine would be to specify the extent of 
his proposed liberality which is left indefinite by the two 
letters. But according to the terms both of the writing am 
of the letters, if taken together, the intention of Moses Hart 
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was to make a donation en faveur de muriage to the future 
bride. By the law of Lower Canada, marriage settlements 
may be made, granting to the wife ull the powers of a feme 
sole, to receive monies, to alienate moveable property and to 
hold and manage real estate. Inthe absence of such settle- 
ment, the régime de communauté arises at common law, and 
the husband, as the chef or head of the communauté, is in- 
vested with the sole’management. The intention of Moses 
Hart, as can be collected from the terms of the writing of 
the 14th August, was to make a gift or donation or to settle 
upon her the sum of £1500. Marriage, not preceded by a 
settlement in notarial form, frustrated donor's intention. The 
marriage of Miriam Judah took place at New-York, and no 
antenuptial settlement or marriage contract took place. The 
terms of the deed of gift of the 29th January, 1847, are such 
as to repair the want of asettlement. ‘The son has the enjoy- 
ment of the fief for life by way of pension alimentaire, not 
liable to claims of creditors. The fee simple is in the chil- 
dren, and provision is made for the widow, upon the death 
_ of Alexander Thomas Hart. The plea of the Defendant in 
the court below treats the writing upon which the action 
was brought, a3 a promissory note, this is an error. It is 
really a gift, or promise to make and execute a “donation ” 
in future. The declaration states “ qu’en conséquence du dit 
“engagement ou promesse écrite à elle faite comme susdit, la 
“dite Demanderesse a consenti à épouser le dit Alexander 
“Thomas Hart,” “de sorte que la condition apposée par le 
“dit Moses Hart au don de quinze cent livres courant, qu'il 
“ voulait faire d la dite Demanderesse par la promesse écrite 
“susmentionnée s'est trouvée accomplie.” It goes further 
und alleges: “Que sans cet engagement ou promesse écrite, 
“comine susdit, du dit Moses Hart, de lui payer la dite somme 
“de quinze cents livres courant, la dite Demanderesse ne se 
“ seruit pas mariée avec le dit Alexander Thomas Hart.” 
This last averment is utterly irreconcilable with the fact, 
that the execution of the promise was never demanded during 
the lifetime of Moses Hart, and that the first demand upon 
his estate was made nearly ten years after the date of the 
paper. Under the law of Lower Canada, “ l'acceptation est 
“un des éléments dont se compose la donation. Elle tient à 
“ son essence, le donateur n’est point lié, jusqu'à ce qu'il ait 
“la certitude que son bienfait est uccepté. Non potest lihe- 
“ralitus nolenti acquiri, dit la loi 19 § 2 ff de donat. On 
“lit encore dans d’autres lois, invito beneficium now. datur. 
“Tl n’y a done de donation que du jour de l'acceptation : d'où 
“il résulte qu'il n’y en aurait jamais, si l'acceptation n'était 
“pas fuite du vivant du donateur et par le donataire lui- 
TOME VI 19 
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“ même.” Grenier, Traité des donations, n° 56, vol. 1, pp. 
“ 362-3, 4° édition, Paris. Si l'acceptation n'est pas faite par 
“le donataire dans l'acte de donation, elle pourra l'être par 
“un acte postérieur et authentique, dont 1l restera minute. 
“ Mais alors l'acte d'acceptation devra étre notifié au dona- 
“leur, parce que ce nest que de cet instant qu'il sait qu'il ext 
“ lié et qu'il ne peut plus révoquer la donation.” Grenier, 
n° 57, p. 376. In applying these principles to the case of Plain- 
tiff, I find that it fails in the essential particulars of “ accep- 
tation” and delivery. At what time, how and by whom was 
the paper writing, upon which the action is brought delivered 
to her? How and when did she notify to Moses Hart her 
acceptance, so as irrevocably to bind him to specific perfor- 
mance and prevent “revocation” or countermand ? The de- 
claration inferentially treats the fact of the marriage, in 
accordance with the terms of the writing, together with the 
averment that she would not have married but for the pro- 
mise contained in it, as equivalent to “acceptation” and 
“ notification.” It is not so in my opinion. The “donation 
“entre vifs” of the 29th January, 1847, was a formal instru- 
ment which called.upon Plaintiff and her late husband to 
enforce the demand for £1500, for which the present action 
has been brought, no such demand was then made, and she 
and her children now hold the seigniory of Courval under 
that donation. “Du vivant méme du donateur, pour que la 
“ donation soit acceptée efficacement, il faut que les choses 
“soit encore entières et que la donation n'ait pas été révo- 
“ quée d'une manière expresse ou tacite. L’aliénation ou une 
“ autre donation constituerait une révocation tacite, etc. En 
“aucun cas la notification de l'acte de révocation expresse 
“ ou tacite n'est nécessaire, etc, Note d., n° 56, p. 363-4. 1, 
“ Grenier, Des donations.” I should presume revocation or 
countermand from the mere fact of the execution of the 
formal deed of gift. In the statement of the case in the 
court below, there is looseness on both sides; the declara- 
tion and the défense are untechnical. But as, uader our sys- 
tem of law, les actions sont de bonne foi, and no precise form 
of words is required in pleading (12 Victoria, cap. 38, sect. 
87), 1 take up the evidence on both sides as applicable to. 
the demand, and the conclusion I arrive at, is that the de-. 
mand is neither sustainable nor sustained. For these reasons, 
I would affirm the judgment of the court below and dismiss. 
the action of the Appellant. 

Le jugement, rendu le 1° octobre 1858, est comme suit: (1) 


_(1) Présents : Vhon. sir L. H. Li Fontaine, Bart., J.-en-C., Aylwin, Duval et 
Caron, Juges. 
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La Cour, considérant que, dans le jugement dont est appel, il 
y a mal jugé, 1° en ce qu'il rejette les dépositions de T. S. 
Judah et H. Judah, Ecrs, sur le principe qu'ils étaient 
alliés à |’Appelante au degré prohibé par la loi, tandis que: 
de fait, ils ne lui sont nullement alliés ; 2° en ce que le 
jugement déboute l'Appelante de son action, alléguant, 
pour motif, qu'il n'avait pas été prouvé à la satisfaction 
de la Cour Supérieure que l'écrit, qui servait de base. à 
l'action, est de l'écriture de feu Moses Hart, mais qu'au 
contraire il paraissait à la cour que le dit écrit était faux 
et contrefait ; considérant que ce motif n'est pas justifié 
par l'appréciation de la preuve; qu’au contraire il. résulte 
de cette preuve que le dit écrit est sipcère, et qu'il a 
vraiment été écrit et signé par Moses Hart: Infirme le 
dit jugement contre l'Intimée ; et cette cour procédant 
à rendre le jugement que la Cour Supérieure aurait dû 
rendre condamne la Défenderesse ès dites qualités à payer 
à la Demanderesse la somme de £1500 avec intérêt et 
dépens (l’hon. M. le juge Aylwin dissentiente). 

The Appellant appealed from this judgment to Her Majesty 
in Council. | 

After the petition of appeal was lodged, the Appellant moved, 
on petition, for an order on the Court of Queen’s Bench in 
Lower Canada for transmission of documents. The petition 
set forth that the witnesses of the Appellant, in the court 
below, deposed ‘that the instrument of the 14th of August, 
~1840, was not, in their opinion, in the handwriting of Moses 
Hart; and that divers of the letters in the same had been 
retouched, and that the same was not a genuine handwriting, 
but in a forced imitation of the handwriting of Moses Hart to 
the two letters written by him on the 15th and 17th of August, 
1840; that the instrument of the 14th of August, 1840, and 
also those two letters, filed in the Superior Court, had since 
been transmitted to the Court of Queen’s Bench, in Lower 
Canada; and that the Appellant had been advised that the 
pending appeal could not be satisfactorily heard unless the 
note sued on and letters were laid before their Lordships for 
examination and comparison, and the petition prayed that the 
instrument of the 14th of August, 1840, and also the two 
letters of the 15th and 17th of the same month, might be 
. transmitted to England. This petition was supported by an 
affidavit of the Appellant's agent in England to the effect 
that the appeal could not be satisfactorily tried, or full justice 
done to the case of the Apyellant, unless the documents were 
submitted to inspection of their lorsdships. 

Mr. W. Field, in support of the petition. 
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Their Lordships granted the application. (1) It was, there. 
fore, ordered that the note sued on, and the two letters, all 
purporting to be signed by Moses Hart, should be trunsmitted 

y the Court of Queen's Bench for Lower Canada, in original, 
to the registrar of the privy council, to be laid before their 
Lordships on the hearing of the appeal, and that duly authen- 
ticated copies of the documents be filed in the registry of the 
Court of Queen’s Bench whilst the original documents were 
transmitted to England. 

The original documents having been transmitted, the appeal 
now came on for hearing. 

Mr. R. Palmer, Q. C., and Mr. W. Field, for the Appellant. 

First, as to the admissibility of the evidence of the witnesses, 
Thomas S. Judah and Henry Judah, who were examined by 
the Respondent. Their evidence, we submitted, was inad- 
missible by the law in force in Lower Canada, as they were 
nephews to Moses Hart, and cousins-german to his children, 
who, being legatees under Hart's will, are parties interested 
in the suit. The ordinance of 1667, tit. 22, art. 3, which governs 
this point, declares that “les parens et alliés des parties jus- 
qu'aux enfuns de cousins issus de germains inclusivement, 
ne peuvent être témoins en muatière civile, pour déposer en 
leur faveur ou contre eux, mais seront leurs dépositions 
rejetées.” They also referred to Guyot’s Rép., voce “ Témoi- 
gnage,” tome 17, p. 66; Merlin’s Rép. de jur., tit. Témoin 
judiciaire, tome 17,§ 1., art. 3., secs. 7 & 8; and Pothier, 
“ Traité des obligations,” n° 795, referred to in ib. Secondly. 
Upon the face of this instrument, it bears every appearance 
of being fabricated. Witnesses depose that it is not in Moses 
Hart's handwriting. It is apparently written upon a scrap of 
paper, torn off from a letter, or some other document ; many 
of the letters in it appear to be painted, and others in a forced 
imitation of the writing of Moses Hart in the two letters of 
the 15th and 17th of August, 1840, which have been all along 
in the possession of the Appellant, or of her deceased husband. 
[The Lord Justice Knight Bruce: Would it not be proper to 
examine here a person competent to give evidence upon this 
point ?] (2) We do not propose to fo so. The letters are 
admitted to be in the handwriting of Moses Hart. Again, it is 
an important fact, that notwithstanding those letters were 
written within a very short time after the date of this alleged 


(1) See Mason vs. The Att. Gen. of Jamaica, 4 Moore’s P. C. Cases, 228, 
as to the power of the judicial committee to order certified copies of documents, 
not part of the transcript, to be transmitted to the privy council. 


(2) See Oooper vs. Bockett, 4 Moore’s P. C. Cases, 433, where the judicial 
committee examined an expert, accustomed to examine and compare writings 
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promise, no allusion to this document is made in either of 
those letters, or in the will or codicil of Moses Hart. No trace 
of such a document was to be found until it was produced in 
this action. All these are suspicious facts. Neither has it been 
shown how it came into the Respondent's possession. It seems 
strange that if the instrument was genuine, the Respondent 
did not, on the marriage taking effect, enforce payment of 
such a large sum at once. Lastly. The promises made in the 
letters of the 15th and 17th of August to provide for the 
Appellant, and the children of the marriage, were fultilled by 
the provision made by the deed of gift anter vivos. So that 
even assuming that the instrument sued upon was genuine, 
there is a presumed revocation of the promise from the 
execution of such deed of donation, and such instrument 
cannot, by the law of Lower Canada, confer a right of action 
on the Appellant. The object of that instrument must be con- 
sidered as specifying the extent of Moses Hart’s liberality, 
which is indefinable from the two letters. But, if such instru- 
ment be taken in connection with these letters, the intention 
of Moses Hart must be -considered to have been to make a 
donation en fuveur du mariage of the Appellant. By the law 
of Lower Canada, marriage settlements may be made, giving 
the wife all the powers of a feme covert. In the absence of such 
settlement, the régime en communauté arises, and the husband 
is invested with the sole management. Now, the intention of 
Moses Hart, to be collected from this alleged note, was to make 
the. Appellant a gift or donation, or to settle on her, £1,500. 
It may be, that the marriage, not being preceded by a settle- 
ment, frustrated his intention. It must,‘therefore "be deemed 
that the deed of donation entre vifs repaired the want of a 
settlement. By the law of Lower Canada there must be express 
acceptance by the donee, without which the donation is not 
perfect. Grenier, Traité des donations, n° 56, tome I, 
pp. 362-3-4, 1b., n° 58, p. 376 (4th edit. Paris) Here the 
Appellant fails in the essential particulars of acceptation and 
delivery. Again, when and by whom was this instrument 
delivered to her ? How and when did she notify to Moses Hart 
her acceptance, so as to bind him to specific performance and 
prevent revocation? No such demand was made, and the 
Appellant and her children now enjoy the property under the 
donation inter vivos, of Moses Hart. 

Mr. Manisty, Q. C., and Mr. Ayrton, for the Respondent. 

The evidence of Thomas S. Judah and Henry Judah was 
admissible. They were not within that prohibited degree of 
relationship to the Appellant or Respondent, which the law of 
Lower Canada rejects. The majority of the court below, con- 
sisting of the Chief Justice LaFontaine, and two other judges, 
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were of opinion, that they were not disqualified from giving 
evidence in the cause. Upon the evidence it was satisfactorily 
proved that the instrument upon which the action was founded 
was in the handwriting of Moses Hart. As to the appearance 
of the note, which has been so strongly observed upon by 
Appellant’s Counsel, the paper on which it is written is appa- 
rently torn off from a larger sheet of paper, probably from 
the paper on which Moses Hart wrote to his niece in August, 
1840, and at the time gave it to his son to make use of in 
advancing his suit with her. A satisfactory answer may be 
given to the question now urged by the Appellant, why no 
demand was made for payment of the amount promised in 
the instrument. The Respondent, her husband and family, 
were living with and maintained by Moses Hart. If any 
attempt had-been made to enforce the Respondent's rights 
under this note in Moses Hart’s lifetime, it would have caused 
a rupture in the family, and materially interfered with any 
disposition he might by will make in favour of herself and 
family as he had promised to do. The benefit received by the 
Respondent and her family, under the deed of donation inter 
vivos, was never intended as a satisfaction for the sum pro- 
mised by this instrument. No mention is made in the deed of 
donation to that effect. | 

The case stood over for consideration. Judgment was now 
delivered by the Right Hon. T. Pemberton Leigh. 

The Appellant is the executrix of Moses Hart. The Res- 
pondent is the widow and executrix of Alexander Thomas Hart, 
an illegitimate son of Moses Hart, of whom the Respondent 
was a niece. The appeal is against a judgment of the Court of 
Queen's Bench for Lower Canada on the appeal side, in an 
action brought by the Respondent against the Appellant, by 
which payment of a sum of £1,500 currency, with interest 
and costs, is ordered to be made by the Appellant, in her 
representative character, to the Respondent. The facts appear 
to be these: In August, 1840, Alexander Thomas Hart had 
made proposals of marriage to the Respondent, and his father, 
Moses Hart, was very anxious that his proposals should be 
accepted. Alexander appears to have been a favourite with his 

‘father, to have been brought up in his house and to have been 

a clerk in his mercantile office at Three-Rivers. In the middle 
of August, 1840, Alexander went to New-York (where Res- 
pondent, then Miriam Judah, resided), for the purpose, appa- 
rently, of urging his suit; and on this occasion Moses Hart 
wrote and sent by Alexander to his niece, the Respondent, a 
letter in the following terms: His Lordship ‘here read the 
letters of the 15th and 17th of August, both of which are set 
forth in the previous statement of the case, ante, pp. 277. 
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Both these letters show the desire of Moses Hart that the 
marriage should take place, and hold out an assurance to the 
lady, that both she and any children she might have should 
be the objects of the affection and care.of the writer; but 
except as to placing the children on an equal footing with his 
other grandchildren by his will, the writer says nothing 
specific as to the extent or mode in which he would exercise 
his bounty. The marriage took place in the month of Decem- 
ber, 1840; whether any reference was then made to these 
letters, or any other engagements on the part of Moses Hart, 
does not appear. Upon the marriage, the new married couple 
left New-York, where the ceremony took place, and the wife 
accompanied her husband to Canada, and they took up their . 
residence at Three Rivers (and, as it appears, in Moses Hart’s 
house), where Alexander continued for some years to live on 
the most affectionate terms with his father, and to act as his 
confidential clerk in the management of his business. Whether, 
before the execution of the deed to which we are about to 
refer, any, or if any, what provision was made by Moses Hart 
for his son and his wife, in conformity with the letters which he 
had written, does not appear ; but on the 29th of January, 1847, 
there being then two children born of the murriage, Moses 
Hart made a formal donation inter vivos of the seigneurie of 
Courval, a property, as it seems, comprising about six square 
] es, to Alexander for life, with remainder to his children, 
in fee ( to use the terms of english law), and, in default of 
children, as to one-half, to the pondent, for her life, with 
remainder to Moses Hart’s other children. This deed contained 
no provision for the benefit of the Respondent as distinct 
from the benefits to her husband and children, except the 
limitation to which we have referred. On the lst of April, 
1847, Moses Hart made his will, and thereby ratified the 
gift made on the 29th of January preceding, and as to 
one ninth of the residue of his estate gave it to Alexander and 
the Appellant in moieties. At some period (the date is not 
distinctly stated) a violent quarrel took place between Moses 
Hart and Alexander, in consequence of which, as is alleged by 
the Appellant in her examination, “ the testator put Aexan- 
der out of his house, and kept him out until he died.” On the 
27th of July, 1847, Moses Hart made a codicil to his will, 
and thereby revoked the bequest of the share of residue made 
to Alexander. In the month of April, 1852, Alexander died, 
having appointed the Respondent his executrix, and she was 
duly appointed by the proper court guardian of her children. 
On the 15th of October, 1852, Moses Hart died. In the 
autumn of 1853 it was alleged by Respondent, for the first 
time, as far as appears, that she was in possession of a promise, 
written and signed by Moses Hart, by which he engaged to 
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pay her £1,500 currency, if she would marry his son Alexan- 
der and on the 10th of February, 1854, she brought an action 
claiming that sum from the Appellant is the representative of 
Moses Hart. The plaint describes the Respondent as Miriam 
Judah, the wife of Alexander Thomas Hart, and she sues as 
well in her proper and private name “comme commune en 
biens avec son dit feu mari,” as in her character of usufructuary 
legatee under his will, and as guardian of her infant children, 
three sons who are named. This may be not wholly unimpor- 
tant, as it seems to show that the husband and children were 
supposed to have some interest in the property the subject of 
the suit. The plaint alleged that on the 14th of May, 1840 (a 
mistake in the date which was afterwards corrected), Moses 
Hurt wrote and signed a paper “sous signe privé,” containing 
this promise. It may be material to read this passage of the 
paint, “ Que le quatorzième jour de mai mil huit cent quarante, 
e dit Moses Hart désirant marier son fils adoptif, le dit Alex- 
ander Thomas Hart, alors demeurant avec lui, fit un engage 
ment ou promesse par écrit sous seing privé, en langue anglaise, 
u il signa de sa propre main et écriture sous le nom de “M. 
art,” par lequel il promit et s’obligea de payer en aucun temps, 

à la Demanderesse en cette cause, sous le nom et qualification 
de “ Miss Miriam Judah,” la somme de quinze cents livres cou- 
rant, si elle, la dite Demanderesse, épousait le dit Alexander 
Thomas Hart, et transmit alors à la dite Demanderesse le dit 
engagement ou promesse fait et signé comme susdit, comme le 
tout paraît au dit engagement ou promesse sous seing privé 
que la dite Demanderesse produit et dont copie est ci-annexée.” 
No account is given of the mode in which this paper came 
into the possession of the Respondent, beyond what may be 
found in the words of the plaint that Moses Hart “ transmit 
alors à la dite Demanderesse le dit engagement.” The plaint 
then alleged that upon the faith of this engagement the 
Respondent consented to marry, and did marry Alexander, 
and that, without such engagement, she would not have 
married him. No notice is taken in the plaint of the letters 
already mentioned. To this plaint a plea was put in by the 
Appellant, denying that any such promise had ever been made 
by Moses Hart, and insisting that the paper was a forgery, 
and denying generally the facts stated in the plaint and the 
liability of the Appellant. In support of her case, Respondent 
produced the paper on which she relied, and examined twelve 
respectable persons acquainted with the handwriting of Moses 
Hart, who all declared their opinion to be that the body of the 
instrument and the signature were written by him. The paper 
itself was in these words : “On demand, I will pay at any time 
to Miss Miriam Judah, if she will marry my adopted son 
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Alexander Thomas Hart, £1,500 currency. “M. HART.” 
“ Three Rivers, 14th August, 1840.” This was the whole of 
the evidence on which, in the first instance, the Respondent 
relied. The Appellant examined five witnesses, all well acquain- 
ted with the handwriting of Moses Hart, who stated, with 
more or less confidence, their belief that the paper was not 
in his handwriting. After the evidence had been closed, an 
application was made by the Respondent for liberty to exa- 
mine additional witnesses, and liberty was given to her on 
the 7th November, 1854, to prove by witnesses that, 
towards the end of August, or in the month of September, 
1840, or about that time, Moses Hart had told them that he 
had sent to the Respondent a writing containing a promise to 
pay her £1,500 if she would marry his son. 

Under this permission the Respondent examined two wit- 
nesses of the name of Judah, to whose evidence we shall have 
to refer. On the 6th June, 1855, the cause came before the 
first court, which rejected the evidence of the two Judahs, on 
the ground of relationship, and held upon the merits that it 
was not proved and established to the satisfaction of the Court, 
by evidence produced in the cause, that the paperwriting 
whereon Plaintiff's action was founded was of the proper 
handwriting of the late Moses Hart, but that, on the contrary, 
it appeared to the court that the said paperwriting is forged 
and counterfeit, and the court dismissed the action with tosts. 
From this judgment, both as to the rejection of the evidence 
and on the merits, one Judge dissented. On the Ist October, 
1856, this judgment was reversed by the Queen’s Bench on 
appeal, the majority of the judges being of opinion that the 
evidence of the Judahs was admissible, and that the instru- 
ment in question was proved to have been written and ‘signed 
by Moses Hart, and the court pronounced a judgment in 
favor of the Appellant for the sum demanded, with interest 
from the 10th February, 1845, the date of the institution of 
the suit, and with costs. From this judgment one Judge, Mr. 
Justice Aylwin, dissented. The court below seem to have 
considered that the sole point on which the question depen- 
ded was this, whether the alleged note was in the handwriti 
of Moses Hart or was a forgery. But their Lordships do not 
concur in that view, and it is materia], therefore, to inquire 
what facts it was incumbent on the Respondent to prove in 
order to establish her claim under the circumstances in which 
it was brought forward. It must be admitted that those cir- 
cumstances were such as to throw very great suspicion upon it. 

The document in question was alleged by the Respondent 
to have formed the ground upon which she had consented to 
marry Moses Hart’s son, and without which she would not 
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have married him. Immediately on the marriage, therefore, 
she became entitled to demand and to receive this sum, the 
interést of which would have formed some provision for her- 
self and her husband. Yet no payment of principal or interest 
is alleged ever to have been made or asked for, nor does the 
note appear ever to have been alluded to in the lifetime of 
Moses Hart. It is suggested that no demand was made for 
many years, because Moses Hart, in truth, was maintaining 
his son and Respondent ; and that if they had insisted on the 
note, it might have diminished or prevented his bounty 
towards them, and might have occasioned a rupture between 
them and Moses Hart. But, at some time before the death of 
Alexander, and, as it seems probable, in 1847, such rupture did 
actually take place; Moses Hart turned his son out of his 
house, and never received him back into it. Why was no claim 
brought forward at this time ? Again, in April, 1852, Alexan- 
der died, and Respondent became his representative. What 
reason could prevent the claim from being then asserted! 
There was, indeed, this circumstance to prevent it, that Moses 
Hart was then alive ; that he knew perfectly well whether he 
had ever made sucha note, and, if he had, whether it had been 
handed over to the Respondent, and had formed the considera- 
tion for the marriage ; and, if so, whether it had been satisfied 
by the substitution for it of the donation of the seigneurie of 
Courval. In October, 1852, Moses Hart died, and it is not till 
the latter end of 1853, thirteen years after the promise is sup- 
posed to have been made, that any thing is heard of it. Again, 
this note is said to have been made on the 14th of August. 
On the 15th Moses Hart writes a letter to his niece strongly 
urging the marriage, and holding out inducements to it, yet 
not saying one word of that which the Plaintiff alleges to 
have been the engagement which induced her to contract the 
marriage. On the 17th he writes again in substantially the 
same terms, and for the same purpose, and is equally silent 
about this note. Again, how did this note come into the pos- 
session of the Respondent ? When, and by whom, and for what 
purpose, was it delivered to her ? In whose custody was it up 
to the death of Alexander ? This is a matter within her own 
knowledge ; she has delayed her claim till the only two other 
persons likely to know anything about the matter, Moses 
Hart and Alexander, are dead, and she gives no explanation 
at all about this most important point. It is said that the evi- 
dence of parties themselves, their relatives and domestics, is 
inadmissible by the French law and that, therefore, she coul 

not prove any statement she might make. It is by no means 
clear that she could give no proof of the facts: but, at all 
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events, she knows, and could have stated, and was bound to 
state, how it was that she got possession of this instrument, if 
it was genuine. If her story was true, it could not be incon- 
sistent with the facts proved in the cause, and the court would 
have been able to judge whether the circumstances were such 
as to render direct testimony impossible; or, at all events, to 
dispense with its necessity. But, instead of any positive state- 
ment of the actual circumstances, we have had different theo- 
ries suggested by her counsel at the bar, none of which appear 
to us to account for, or remove, the difficulties of the Respon- 
dent’s case. When the instrument itself is examined, it is of a 
most singular appearance. It has apparently formed part of 
some larger paper, from which it has been torn away ; and it 
was suggested by the leading counsel for the Respondent, in 
his very able argument, that it probably had formed part of 
a letter which Moses Hart had originally written to his niece, 
and that he tore off this portion of it and gave it to his son to 
take with him to New-York, and make use of, if he found it 
necessary in the prosecution of his suit. But this is a purely 
gratuitous assumption; and, if it were true, there is no evi- 
dence that the paper ever was made use of ; and, still less, that 
Moses Hart ever was informed that it was made use of. Again, 
Moses Hart had promised to make some provision for the hus- 
band, wife and children. Was this gift intended to be for the 
sole and separate use of the wife? If so, it should have been 
secured to her by some deed. If it was intended to be the sub- 
ject of settlement on her and her husband and children, then 
the question arises, whether the seigneurie of Courval was 
intended to be give in addition to the £1,500, or in lieu of it. 
If the £1,500 was not the subject of settlement before the 
marriage, the husband would have been entitled to receive it, 
whether the rights of the parties were governed by the English 
or by the French law : “ jure mariti,” if the English law pre- 
vailed ; as administrator of the “ biens en communauté,” if 
the French law prevailed. The husband, therefore, might have 
accepted the seigneurie of Courval in lieu of the £1,500 pro- 
inised (if it was promised) by the note. Were the husband and 
children to have both the seigneurie and the £1,500? All these 
matters would have been cleared up, if the demand had been 
made in proper time, but there seem strong objections to per- 
mitting a Plaintiff to suppress a claim for thirteen years, and 
to take benetits which the person against whom it is made 
may have conferred, in the belief that no such claim existed ; 
and, after his death, when all possibility of explanation by 
him is removed, to bring forward, for the first time, the 
demand. All these considerations appear to throw upon the 
Respondent the onus of giving proof which, in ordinary cases 
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it might not be incumbent on her to produce. In ordinary 
cases, the possession of the document, assuming it to be genuine, 
might be sufficient proof that it was given to her by the per- 
son who made the promise, and that it came by lawful means 
into her hands. But here the improbability of Moses Hart 
ever having given to her this document, or of its ever having 
come by lawful means into her hands for the purpose of being 
enforced, is so great that their Lordships think that much more 
is required from her, and that she has not discharged ‘herself 
of the onus thrown upon her. If this paper was amongst Moses 
Hart's papers, Alexander, before his quarrel with the testator, 
had ample opportunity of possessing himself of it. If it was 
given to Alexander by Moses Hart for any purpose (explai- 
ned possible by that portion of the document which has been 
removed), it may have been in his possession at his death, and 
have thus come into the hands of his executrix, Respondent. 
In the absence of all evidence or explanation of any of these 
matters, there apears to their Lordships to be a strong presump- 
tion either that this instrument never constituted a valid claim 
against the testator, or that, if it did, the claim under it was 
satisfied in his lifetime. These observations proceed on the 
assumption that the handwriting of Moses Hart to the docu- 
ment is satisfactorily establishe |. But their Lordships cannot 
say that this is by any means the case; no evidence is so 
unsatisfactory as testimony for or against the genuineness of 
handwriting. Probably, if it were necessary to decide positive- 
ly one way or the other on the fact of the handwriting, with- 
out reference to the surrounding cireuinatarces, the evidence 
in favour of it might be considered to preponderate. But the 
Respondent is the Plaintiff, and has to prove her case affirma- 
tively, and their Lordships are very clearly of opinion that 
mere evidence of handwriting in this case is quite insufficient 
to establish the validity of the Respondent's claim against all 
the circumstances of probability to which they have adverted. 
They cannot but entertain the belief that the claim of the 
Respondent is fraudulent, whether the instrument by which 
she attempts to support it be or be not in the handwriting of 
the testator. They do not think it material to consider whe- 
ther the evidence of the Judahs ought to have been received. 
If such testimony be received, it will not at all alter their 
opinion. The evidence of both of these gentlemen consists of 
a deposition as to conversations which took place about four- 
teen years before; and supposing their depositions to be 
accurate, they would not remove the grounds on which their 
Lordships have come to the conclusion that the Respondent 
has failed in the proof of her case. They must advise Her 
Majesty to reverse the judgment complained of, and to vary 
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the original judgment by leaving out the words, “ but that 
on the contrary thereof it appears to this court that the said 
paper writing is forged and counterfeit,” a declaration. not 
necessary to support the judgment and with that variation to 
affirm such judgment. (8 D. T. B. B., p. 369, et 12 Moore's 
Privy Council Reports, p. 47.) 


JUGEMENT. 
QUEEN’s BENCH, APPEAL SIDE, 13th September, 1858. 


Before Sir L H. LAFONTAINE, Bart., Chief Justice, AYLWIN, 
DUVAL and CaRON, Justices. 


RENAUD, Appellant, and Guay, Respondent. 


Qu’un jugement dans une action en réintégrande qui ne donne pas 
une dérignation de la propriété affectée par le jugement, sera renversé 
sur appel, sur le principe que tel jugement est vague. (1) 


The action was en réintégrande against Appellant, Defen- 
dant in the court below. The action was returned on the 
20th November, 1857, and an appearance filed for Defendant 
on the same day. Onthe day following, Defendant issued 
an action en garantie against one Dean, and made the same re- 
turnable on the 5th December. On the 2nd December a deinund 
of plea was made upon Defendant-in-chief. On the 5th the 
action en garantie was returned, and a motion filed, calling 
upon Defendant en garantie to answer the demand of plea 
made by principal Plaintiff. On the 9th, an appearance was filed 
for Defendant en garantie, and a plea demanded to the ac- 
tion en garantie on the 28th. On the 26th January, Respon- 
dent, Plaintiff-in-chief in the court below, foreclosed Defense 
dant-in-chief, and, on the 13th March following, inscribed 
the cause aux enquetes ex parte, having served the notice on 
the Defendant-in-chief the day before. Witnesses were exa- 
mined on the 14th March. The Defendant-in-chief then 
notified Plaintiff that, on the first day of the ensuing term, 
he would move the court to strike the cause from the roll 
des enquetes, an the ground that, on the day on which the 
notice of inscription on the enquétes* was served upon him, 
to wit, the 12th March, no inscription had in fact been tiled ; 
and that the inscription was not filed till the 13th, the day 
following, and for leave to be allowed to plea to the action. 
On the first day of the April term, this motion was rejected. 


(1) V. art. 472 C. P. C. 
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Ou the same day, Defendant-in-chief again moved the Court 
to be allowed to plead to the action, on such terms as the 
court might think fit, and, at the same time, tendered his 
plea for the consideration of the court. This motion was 
also dismissed. On the third day of term he renewed his 
motion to be allowed to plead upon taking short notice of 
trial, and upon payment of costs. This motion was likewise 
rejected ; and the following final judgment pronounced in the 
cause : “ La cour, ayant vu et examiné, tant le bref de som- 
ination, la déclaration, les preuves et le plan de record, et en- 
tendu le Demandeur ex parte, faute de défenses à l’action, le 
Défendeur ayant été dûment forclos de plaider, et sur le 
tout mûrement délibéré: Considérant que le lot de terre 
situé dans la seigneurie de Beauport, la propriété de lui, 
le Défendeur, a été par lui acquis du nommé John Hen- 
derson qui en a acquis un titre nouvel de l’honorable An- 
toiné Louis Juchereau Duchesnay, alors seigneur par acte 
passé devant maître Taché et confrère, notaires, en date 
du dix-sept janvier 1821, et que le dit lot ou campeau de 
terre, désigné dans la déclaration du Demandeur, était 
alors borné par la rivière Beauport en l'état dans lequel 
icelle était alors, la superficie du dit lot étant alors d'en- 
viron quatre arpents : Considérant que ni John Henderson 
ni le Défendeur, étant ainsi bornés par le bord sud et sud- 
ouest de la rivière Beauport, n'avaient aucun titre ou pré- 
tention légale pour réclamer ou prétendre aucun droit de 
propriété au delà dn dit bord, ni de détourner ou changer 
par travaux autrement Île cours du chenal de la riviere 
Beauport: Considérant que le Demandeur, comme repré- 
sentant le sieur Duchesnay, a possédé et possède tout le 
domaine de lu seigneurie depuis plus d'an et jour, publi- 
quement et paisiblement, savoir: depuis vingt-deux ans, 
avec justes titres et de bonne foi; que néanmoins le Dé- 
fendeur, durant les trois mois avant l'institution de la pré- 
sente action, par mauvaise foi, et dans le dessein d'ajouter 
à sa propriété et de nuire au Demandeur, a empiété et 
continue encore à empiéter sur la propriété dont le Deman- 
deur est ainsi en possession, savoir, À commencer à un 
angle près de la ligne qui sépare la terre du Demandeur 
de celle du nommé Galbraith, en continuant tout le long 
de son front, et que là, entre autres places et plus bas, 
Jui, le Défendeur, dans la vue d'accaparer du terrain, a 
changé le cours et la direction de la rivière, et au moyen 
de charrettes et de tombereaux, pleins de terre prise sur 
la propriété du Demandeur, a bouché et rempli de terre 
le vrai chenal de la rivière, et a fait creuser et ouvrir un 
autre chenal sur le terrain du Demandeur, à son détri- 
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ment et au danger de faire inonder le reste de la terre 
du Demandeur, savoir : le domaine appartenant autrefois 
au sieur Duchesnay : Considérant que le Défendeur n'avait 
pas le droit de passer du côté nord-est de la rivière, ni 
de faire des angles aigus aux pointes d’un quai, ayant 
l'effet de faire ronger et emporter le terrain du Deman- 
deur, ni de rétrécir la rivière à la largeur d'environ sept 
pieds, non plus que de miner et emporter des cailloux qui 
protégeaient et défendaient la rive du côté du Demandeur 
et de les transporter à l'autre côté de la rivière, et en 
faisant des remparts pour lui-même et des embarras pour 
le Demandeur : La cour, en conséquence, adjuge et ordonne, 
que le Demandeur soit réintégré et mis en possession de 
de tout le terrain dont il a été spolié, et condamne le 
Défendeur, sous trente jours de la signification du pré- 
sent jugement, à démolir et raser tous les quais qu'il a 
érigés au préjudice du Demandeur, d’emporter tous les 
embarras de cailloux, pierres et autres, afin de donner 
à la rivière son libre cours, et mettre les lieux, en le 
même état dans lequel ils étaient auparavant les actes illé- 
gaux dont le Demandeur se plaint, et à défaut par le Dé- 
tendeur d’obéir au présent jugement, il est permis au De- 
mandeur de ce faire aux frais et dépens du Défendeur. Et 
la cour, faisant droit sur les conclusions contenues dans la 
déclaration du Demandeur, aux fins que des bornes soient 
plantées entre les héritages des parties, renvoie, quant à 
présent, les conclusions en bornage, réservant au Deman- 
deur son action en bornage suivant les titres et la pos- 
session légale des parties, après que le Défendeur aura été 
mis en demeure. Et, finalement, la cour condamne le Dé- 
fendeur, à raison des dommages et torts soufferts par le 
Demandeur, de payer au Demandeur la somme de deux 
cents cinquante louis. ” 

It was from this judgment, as well as from the judgments 
rendered on the motions, that the appeal was instituted. 

For the Appellant it was contended that the inscription 
aux enqueétes in this cause was irregular, inasmuch as no 
notice therevf had been legally served; that the notice was 
served on the 12th March, and that no inscription had been 
filel on that day, nor on any day previously thereto, but had 
on the contrary, only been filed on the day after, and that, 
therefore, no notice as required by law had been served ; that 
the judgment on the merits was vague, indefinite and insufh- 
cient, and did not describe the land or premises which it con- 
demned Appellant to restore Respondent, and of which the 
latter pretended to have been spoliated; and that, therefore, 
such command or judgment was not susceptible of execution ; 
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that the judgment further could not be executed inasmuch as it 
condemned Appellant to demolish all the wharves by him erect- 
ed to the prejudice of Respondent, without specifying what 
wharves had been so erected ; that the proceedings of Respon- 
dent in the court below were irregular and ought to have 
been set aside, and Appellant permitted to plead to the action ; 
and that the final judgment was one not warranted by the 
evidence adduced in the cause, and was not susceptible of being 
carried into effect. 

The Respondent argued that, upon reference to the proceed- 
ings it would be found that the question of form which 
Appellant had raised was one from which he could obtain no 
relief by his appeal, as it would be seen that every liberality 
had been shewn him, and even much more delay in the pro- 
ceedings awarded, him than he was entitled to by law. That 
moreover the Appellant allowed two terms to elapse before he 
even made application to strike the foreclosure and to be 
allowed to plead ; that it was only after the Respondent had 
examined witnesses, and had inscribed the cause for hearing, 
that the Appellant moved to be allowed to plead ; that with 
respect to the final judgment on the merits, he contended that, 
in England, a land in which technical objections of all kinds 
were much favored, it was a maxim that some irregularities 
which might have been successfully pleaded by demurrer, 
were cured by verdict ; and that this maxim should apply with 
greater force to such cases as the present. That the plan of the 

remises which he had filed in the cause had been so mutilated 

y Appellant's attorney, who had been entrusted with the 
record, that it would be impossible for the court to obtain a 
correct idea of the property, or to say whether the judginent 
of the court below were a correct one or not, and that, there- 
fore, this grievance was one which the court would doubtless 
redress by the judgment it would render in the cause. 

D var, Justice : After reciting the fects of the case remarked, 
that, even if the proceedings in the court below, had been 
regular, the court here would have been of opinion that the 
motion made on behalf of Appellant, Defendant in the court 
below, ought, us a m-tter of equity, to have been granted, as 
no party ought to be shut out from the right of placing hin- 
self fairly before the court; but the ground upon which the 
court have principally based its judgment reversing that of the 
court below, was founded upon the irregularity of Respondent's 
proceedings in that court. The inscription was only filed on 
the 13th of March,and he proceeded to the adduction of ev idence 
on Monday the 15th, allowing only the Saturday to intervene : 
now the 12 Vict., chap. 33, sec. 25, says that any party fore- 
closed shall be entitled to, at least, one clear day’s notice of 
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the inscription ; it is very evident, therefore, that the notice 
required by law was not given to the Defendant of the inscrip- 
tion auc enquétes, inasmuch as Sunday is a dies non, and 
cannot be reckoned in computations of time, as well according 
to the principles of the Roman law, as to those of our own law. 
It is evident that this delay means a juridical day ; for this 
reason therefore the judgment of the court below must be 
reversed. There is however another consideration in this case. 
The judgment appealed from is drawn out in such general 
terms that it does not admit of execution. It orders Defen- 
dant to give up to Plaintiff all the ground of which he has 
been spoliated, without describing the ground or defining its 
extent ; so that Defendant could not be compelled to give up 
either two inches or as many acres, or any precise extent of 
ground whatever. It is impossible for the court here, therefore, 
to confirm a judgment like this. 

Sir L. H. LAFONTAINE, Bt., Chief Justice: I concur in the 
judgment, and would have reversed the judgment of the court 
below on the ground of its vagueness if there had been no 
other reason for doing so ; but it is defective on the ground of 
the irregularity of the proceedings respecting the inscription 
uux enquetes. (8 D. T. À C., p. 470.) 

BELLEAU and JOLICŒUR, for Appellant. 

JONES, Ep., Counsel. 

GuGy, for Respondent. 


SUBSTITUTION. 
BANC DE LA REINE, EN APPEL, Montréal,3 septembre 1858. 


Présents : Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, 
AYLWIN, DUVAL, et CaRON, Juges. 


PLatr, Appelant, et CHARPENTIER, Intimé. 


Dans lespéce d’un legs fait par un testateur d’un immeuble à sa 
femme, en jouissance, sa vie durant, et à son d+ cès à un fils du testateur, 
George, en jouissance sa vie durant ; et à la mort de celui-ci, ou au cas 
de son prédécés, et du prédécès de la femme du testateur, au fils aîné né 
ou à naître du dit George, et aux héritiers issus où à naître légitimement 
de ce fils aîné; et à défaut de telle descendancr, au second, troisième, qua- 
trième et a tout autre fils et tous autres fils du dit George, l’un après 
Pautre suivant Ja priorité d'âge, et aux enfants respectifs de tels fils; 
Patné et ses enfant» étant toujours préférés à un frère plus jeune, et à 
défant d’enfants mâle: semblable dispcsition en faveur des filles : 

Jugé : Que le fils aîné de George avant xurvécu ace dernier et à la 
famme du testateur, a recueilli le legs en toute propriété sans charge 
de fidéicommis, soit envers ses enfants, soit envers ses frères et sœurs, 

ui n'étaient appelés a recueillir que conditionnellement, au cas où lui, 

Is aîné, n'aurait pas recueilli. 


TOME VI. 20 
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Sir L. H. LAFONTAINE, Bart. Juge-en-Chef : Le 24 novembre 
1856, vente par le Demandeur au Défendeur d'un terrain 
situé rue Sherbrooke, cité de Montréal; prix, £500, payable 
à demande. L’action a pour objet d’en recouvrer le montant. 
Dans l'acte de vente, il est dit que le terrain appartient au 
vendeur,“ pour lui avoir été légué par John Platt, son grand- 
“ père, en vertu du testament solennel de ce dernier, en date 
“ du 30 décembre 1807, et prouvé en cour, le 31 janvier 1811 ;” 
puis il est ajouté : “ les parties déclarent expressément, par 
“ ces présentes, que l'intention du vendeur est de vendre au 
“ dit acquéreur Ja propriété eïle-même du terrain, franche et 
“ quitte de toutes hypothèques et substitutions quelconques, 
“ et que, dans le cas qu'aucune telle substitution se déclarerait 
“ du terrain, le dit acquéreur sera libéré du paiement du prix 
“ de vente, et cet acte demeurera nul et de nul effet, comme 
“s'il n’eût jamais été signé.” Par ses défenses à l’action, Char- 

entier a prétendu qu'aux termes du testament en question, 
‘Appelant était grevé de substitution. Cette prétention a 
été accueillie par le juge de première instance; il a débouté 
l’'Appelant de son action et déclaré nul l’acte de vente. Voici 
les principales clauses du testament: 8. “I do give, devise 
“and bequeath all my said estate and farm at the said Côte 
“ à Barron, at the head of the St. Lawrence Suburb of the 
“ City of Montreal aforesaid, (on part of which there is a 
“ constitut payable to the nuns of the Hôtel-Dieu, of twelve 
“ pounds, ten shillings, to be paid by the holder of the estate.) 
“ with all the houses, out-houses and buildings whatsoever 
“thereon erected, together with the improvements thereon, 
“and all the appurtenances thereunto belonging, unto my 
“ said wife Ann Wragg, from and immediately after my 
“ decease, for and during her natural life, without impeach- 
“ ment of waste ; and from and immediately after her deceuse, 
“ or if she shall die before me, then I give and devise the same 
“to my said son George Platt, without impeachment of waste 
“ for and during his natural life; and immediately from and 
“ after the decease of the said George Platt, or if he and my 
“ gaig wife shall both die before me, to the eldest son of the 
“body of the said George Platt lawfully begotten or to be 
“ begotten, and the heirs of the body of such eldest son law- 
“ fully issuing; and, in default of such issue, to the second, 
“ third, fourth and all and every other son and sons of the 
“ body of the said George Platt severally, and successively 
“ and in remainder, one after another, in order and course as 
“ they respectively shall be in priority of birth, and the several 
“ and respective heirs of the body and bodies of all and every 
“ such son and sons lawfully issuing; every elder of such sons, 
“and the heirs of his body issuing being always preferred 
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“and to take before a younger of them, and the heirs of his 
“ body issuing, and in default of such male issue, to the first, 
* second, third, fourth and all and every other daughter and 
“ daughters of George Platt, lawfully begotten or to be begotten, 
“ severally, successively, and in remainder, one after another, 
“in order and course as they respectively shall be in prio- 
“rity of birth, and to the several and respective heirs of the 
“ body and bodies of all and every such daughter and daugh- 
“ ters lawfully issuing, every elder of such daughters, and the 
“heirs of her body issuing, being always preferred and to 
“take before a younger of them and the heirs- of her body 
“ issuing ; and, in default of such issue male and female, I do 
“ then hereby give and devise the said premises, to Elizabeth 
“ Mittleberger, wife of the said George, for and during the 
“term of her natural life only, with remainder to my own 
“ right heirs for ever.” | 

10th, “I do give my two houses in St. Paul street unto 
“my said wife Ann Wragg for and during her ‘natural life, 
“and from and immediately after her decease, ‘or if she shall 
“ die before me, then I give and devise the said premises to 
“ my said son George Platt, for and during the term of his 
“natural life; and immediately after his decease, I do give 
“and devise the same unto all the younger children of my 
“ said son George, in lawful marriage born or to be born; that 
“is to say, to all the said children of the said George Platt, 
“except the eldest son or eldest daughter of the said: George 
“ Platt, as the same may be who shall have and take my estate 
“and, farm at the the Côte à Barron, and my estate of 1000 
“ acres of land in the Province of Upper Canada herein- 
“ before devised ; equally to be divided between them, the said 
“ younger children of the said George Platt, and each of their 
“ heirs and assigns respectively for ever, share and share alike ; 
“and in default of such children to my lawful heirs for ever.’ 

La 9e clause à laquelle réfère la 10e, est dans les inêmes 
termes que lu 8e, avec cette différence, que la propriété léguée 
est une propriété dans le Haut-Canada dont il nest pas pré- 
sentement question. Le terrain vendu à l’Intimé fait partie de 
celui qui est légué par la 8e clause du testament. Le testateur 
est mort peu de temps apres avoir fait son testament ; George 
Platt, son fils, est mort avant Ann Wrayg, la femme du testa- 
teur; Ann Wragg a recueilli son legs, et, À sa mort, en 1841, 
il y avait de vivant, à part l'Appelant, fils aîné de George 
Platt, plusieurs autres enfants de George Platt, qui tous ensem- 
ble et collectivement ont recueilli le legs à eux fait par la 10e 
clause du testament; l'Appelant a recueilli les legs à lui faits 
par les 8e et Je cluuses, à la date du testament les propriétés 
mentionnées en la 10e clause valaient cinq fois autant que les 
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propriétés inentionnées aux 8e et 9e clauses ; l’Appelant a eu 
deux enfants dont l’un est encore vivant, et l’autre est mort 
ayant laissé un enfant encore vivant ; l’Appelant a également 
des frères et sœurs qui sont encore vivants, lesquels frères et 
sœurs sont les enfants de George Platt; à la date du testa- 
ment, George Platt n'avait pas d'enfants. A la mort de Ann 
Wragg, qui x survécu au testateur, la terre de la Côte à Bar- 
ron devait être rendue à George Platt, si celui-ci lui survivait. 
et à la mort de George Platt, sa propriété devait être restituée 
à son fils aîné et à ses hoirs. Si Ann Wragg fut décédée avant 
George Platt, celui-ci devait recueillir à la mort de son père, 
et son fils aîné ou ses hoirs, immédiatement après lui. Ann 
Wragg et George Platt venant tous deux à mourir avant le 
testateur, le fils aîné de George Platt, c'est-à-dire l’Appelant, 
recueillait immédiatement apres le décès du testateur. Ann 
Wragg et George Platt ne devaient jouir l’un après l'autre, que 
durant leur vie naturelle. La propriété en question devait 
passer d'abord à George Platt, dès et immédiatement après le 
décès de Ann Wragg (“from and immediately after her 
decease”) et ensuite au fils aîné de George, aussi dès et inimé- 
diatement après son décès (“ immediately from and after the 
decease of George Platt”). Les mots ci-dessus soulignés sont 
les propres termes du testament, c’est-à-dire, la traduction de 
ces termes. Je vois que le testateur, ou celui qui peut avoir 
rédigé son testament pour lui, savait quels termes il fallait 
employer pour exprimer un fidéicommis. Les mots “ durant 
sa vie naturelle” et “dès immédiatement après son décès,” 
indiquent clairement que l'intention du testateur était de 
charger Ann Wragg et George Platt de rendre tour à tour la 
chose qu'ils auraient recueillie. Or c’est justement quand une 
telle charge est imposée, qu'il y a fidéicommis, qui est défini 
par Thévenot d’Essaule, p. 5, n° 7, “une disposition de 
“ l’homme, par laquelle, en gratitiant quelqu'un expressément 
“ ou tacitement, on le charge de rendre la chose à lui donnée, 
“ou une autre chose, à un tiers que l’on gratifie en second 
“ ordre.” C'est l’Appelant qui a recueilli à Ja mort de son père, 
George Platt. La substitution en vertu de laquelle il a ainsi 
recueilli s’est-elle éteinte et terminée en sa personne, ou devait- 
elle parcourir d'autres degrés, iui l'Appelant ayant une fois 
recueilli ? En d'autres mots, l’Appelant a-t-il été chargé le 
testateur de rendre la chose donnée? Et s’il l’a été, à qui 
devait-il la rendre ? (1) Une premiére règle en cette matière 


(1) Autorités citées par l’Appelant: Les fidéicommis sont de rigueur. 
Ricard, ne* 393, 256, 516, 510, Substitutions; Merlin, Répert, vbo Sus- 
titution directe, sect. 1, par. 2; Ibidem, Fidéicom.,sect. 9, sect. 10, p. 4, art. |: 
D’ Aguesseau, Quest. sur les Substit., quest. 20, p. 238 ; Pothier, Substitutions, 
pp. 504, 509, et sect. 2, art. 3, par. 3. Sur les conjectures ; 2 Furgole, Tesfa- 
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c'est que, si les substitutions ne sont pas odieuses, elles sont 
au moins de rigueur, et que, selon le sentiment de presque tous 
les auteurs, lorsqu'il y a des doutes sur ce qu'a pu être l’inten- 
tion du testateur, l'on doit se garder d'une interprétation par 
voie de suppositions ou de conjectures, qui tendraient à éten- 
dre la substitution. Voyons comment s’est exprimé le testateur 
dans le legs dont il gratifie le fils aîné de George Platt: “ to 
“ the eldest son of the body of George Platt, lawfully begotten 
“or to be begotten, and the heirs of the body of such eldest 
“son lawfully issuing ” Remarquons, en passant, que ces 
mots “lawfully begotten” ou “of the body,” n’ajoutent rien. 
C'est une addition superflue (Pothier, Substitutions, sect. 3). 
L'on voit que, dans la clause qui vient d'être citée, il n'y a 
aucun terme qui impose à l’Appelant ou à ses hoirs la charge 
de rendre à un tiers la chose donnée après qu'ils l’auront 
recueillie. Ils ne sont pas grevés par cette clause, on n'y 
trouve pas les mots “ durant la vie naturelle” ou “ dès immé- 
diatement après le décès” de l'Appelant ou de ses hoirs, mots 
que le testateur avait néanmoins employés immédiatement 
auparavant, afin de charger les deux premiers institués de 
rendre la chose, après qu'ils l’auraient eu recueillie. Puisque 
le testateur savait de quels termes se servir pour établir un 
fidéicommis, qu'il a lui-même choisi certains termes pour en 
créer un d'abord, qu'il a répété les mêmes termes pour en ex- 
primer un second, celui dont il grevait son fils au profit de 
l'Appelant, ne s'étant pas servi des mêmes termes, ni d'aucun 
autre équivalent, il me semble qu'on doit en conclure de toute 
nécessité que c’est parce qu'il n'entendait pas que son petit-fils, 


ments, p. 129, no 209 ; Ricard, Dispositions conditionnelles, n° 177; Merlin, 
Répert., vbo Substitutions fidéicom., sec. 9; Thévenot d’Essaule, ch. 12 ; 
Furgole, Commentaire sur lex Substitutions, p. 108, p. 91. 

Pas de transmission dans les fidéicommis ; D’Aguesseau, quest. 26e sur lea 
Substitutions ; Henrys, tome 1], liv. 5, quest. 25, tome 3, suite du livre 5, 

uest. 71; Ricard, n° 638 : 2 Rousseau de Lacombe, Substitutions, dist. 3; 
Despeisses tome 2, p. 184; Merlin, Répert., vbo Substitutions fiddicom., sect. 
15, §2; Thévenot d’Essaule, ch. 28. 

De l'effet de la clause à lus et à sex hoira: Bourjon, tome 2, tit. 5, p. 57; 
2 Rousseau de Lacombe, p. 234, Substit. 20; Boniface, tome 5, livre 2, tit. 3, 
ch. 2; Bergier sur Ricard, n° 258 ; Pothier, Substitutions, p. 498 ; Rolland de 
Villargues, p. 232 et suiv ; Merlin, Répert., vbo Suhbstit. fidéicom., sect. 8, 
par. 3, p. 559; Despeisses,e T'estament, part. 1, tit. 1, sect. 4, n° 24; [bidem, 
Substitutions, art. 1, tit. 2, part. 1; D’Aguesseau, quest. 20, sur les Subs- 
titutions, p. 240 ; Henrys, t. 3. suite du livre 5, quest. 97 ; Cochin, t. 4, p. 
136; Montvalon, Succeamons, t. 2, p. 153 et suiv. 

Conditio nunquam disponit : D’Aguesseau, 19e quest. sur les Substitutions ; 
Henrys, t. 3, suite du livre 5, quest. 86, quest. 97 ; Ricard, Subatitufiona, 
part. 1, n° 453 et suiv., n° 383 ; Despeisses, t. 2, sect. 6, art. 21, 22 et 23; 
Louet et Brodeau, ch. 46; Rousseau de Lacombe, vbo Stbstitution, dist 
lère ; Pothier, Substitutions, pp. 504, 503 ; Furgole, Testaments, pp. 207-8-9, 
129, 208, 213; D’Aguessean, ques. 26e, p. 237 ; 2 Belime, Philosophie du 
droit, p. 371. 
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le fils aîné de George Platt, fût, lui ou ses hoirs, grevé de subs- 
titution au profit de ses frères et sœurs, d'autant plus que le 
testateur avait soin de gratifier ceux-ci en même temps par 
une autre disposition de son testament. Ajoutons encore que 
la clause dont il s’agit ne laisse pas à l'Intimé la faible ressour- 
ce de prétendre que la chose donnée étant une fois recueillie 
par l’Appelant, il y aura, quant à cette chose, interversion 
dans l’ordre de sa succession. Ses filles, comme ses fils, sans 
distinction d'âge, pourront y avoir leur part. Mais, dit-on, 
George Platt était grevé, non seulement au profit de son fils 
aîné et des hoirs de celui-ci, mais encore au profit, d’abord, 
de ses autres fils et de leurs hoirs, en suivant la priorité de la 
naissance de ces fils puisnés, et ensuite, de ses filles dans le 
même ordre. Cela est vrai; mais ce dernier fidéicommis, pour 
avoir son effet, dépendait d’une condition, d’un événement. En 
effet, immédiatement après la disposition pure et simple faite 
en faveur de l’Appelant et de ses hoirs, 11 est dit: “and an 
“ default of such issue, to the 2nd, 3rd, 4th and all and every 
“ other son or sons of the body of the said George Platt, &c, 
“ &c, and in default of such mule issue, to the Ist, 2nd, 3rd, 
“ 4th and all and every other daughter and daughters of the 
“ said George Platt.” Les mots in default of such 1ssue se 
rapportent uniquement au cas où le premier fils légitime de 
George Platt n’aurait pas survécu & son pére, et serait décédé 
sans laisser d’enfants, ou si, ayant laissé des enfants, ceux-ci 
seraient tous décédés avant George Platt, de manière que ni 
l'Appelant, ni ses enfants n'auraient pu avoir et n’auruient pas 
en effet recueilli, n’étant pas vivants à la mort du grevé. Dans 
ce cas, mais, dans ce cas seulement, un nouveau fidéicommis était 
ajouté au premier, d’autres personnes se trouvaient appelées 
dans l’ordre indiqué au testament. Mais, dans le cas de FA ppe- 
lant, comme dans le cas de chacune de ces autres personnes, le 
premier de ces appelés à la substitution, qui, dans l’ordre éta- 
bli pur le testateur, recueillait la chose donnée, à la mort de 
George, faisait cesser la vocation des autres. Car évidemment 
c'était à la mort de George Platt que la substitution devait 
souvrir pour ne plus revivre. Tous les mots de la 8e clause, 
après les mots in default of such issue qui se rapportent à 
l’Appelant et à ses hoirs, jusqu'aux mots in default of such 
male issue s'appliquent aux fils puisnés de George Platt, et 
aussi & leurs enfants, car ceux-ci sont compris dave la vocation, 
et cela sans distinction de sexe ou d'âge, comme l'étaient en 
premier lieu les enfants de l’Appelant. Mais aucun de ces fils 
puisnés, qui aurait recueilli à défaut de son aîné, ou de ses 
autres frères qui l'aurait précédé dans l’ordre des naissances, 
n'était, ni lui ni ses enfants, chargé de rendre et restituer. Du 
moment qu'il recueillait, la substitution était consommée. 
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Dans le fait, si tous les enfants de George Platt étaient appe- 
lés, ils l’étaient avec subordination entre eux dans l’ordre des 
degrés établis par le testateur ; mais un seul devait recueillir, 
lui ou ses enfants, ceux des degrés ultérieurs n'étant appelés 
qu'à défaut de ceux qui les précédaient, lors de l'ouverture de 
la substitution. (1) 10° clause du testament, à mon avis, 
prête un appui considérable à l'interprétation que je donne à 
la 8e. Deux maisons dans la rue Saint-Paul sont l’objet du le 

contenu dans cette 10e clause. Elles sont, comme la terre de 
la Côte à Barron, données d’abord à Ann Wragg, puis au 
dit George Platt, pour en jouir chacun durant sa vie na- 
turelle. Tous deux sont chargés, et dans les mêmes termes, 
d'un fidéicommis semblable à celui de la 8e section. Il est dit 
qu'immédiatement apres le décès de George Platt les deux 
maisons passeront “unto all the younger children of my said 
“son George... except the eldest son or eldest daughter of 
“ George Platt, as the same may be, who shall have and take 
“ my estate and farm at Côte à Barron, and my estate of 1000 
“ acres of land in the province of Upper Canada ,hereinbefore 
“ devised, equally to be divided.” L'on a vu que, par la 8e 
section, les filles de George Platt n'étaient appelées à recueillir 
la terre de la Côte à Barron qu'au défaut P enfants mâles de 
leur père, et encore, comme dans le cas d'enfants mâles, c'était 
l'ainée de ses filles. Or, rien n'est plus clair que le fils aîné 
ou la fille aînée dont il est question dans la 8e clause, est 
celui ou celle qui se trouverait l'être au décès de George Platt, 
à moins qu'un autre aîné prédécédé n’efit laissé des enfants 
‘encore vivants à cette époque. Dans le cas actuel, le premier 
fils, né du mariage de George Platt, a survécu à son père. 
C'est donc lui qui a eu et pris la terre de la Côte à Barron. Il 
s'est donc (et par suite ses enfants avec lui), trouvé exclu du 
legs des deux muisons. Pourquoi en a-t-il été exclu ? C'est 
parce que le testateur, en l'appelant à recueillir à l'exclusion 
de ses frères et sœurs, la terre de la Côte à Barron et les 1000 
acres de terre dans le Haut-Canada, a considéré qu'il lui fai- 
sait une part suffisante dans sa succession. Rien n'indique qu'il 
ait eu l'intention de soumettre le legs qu'il lui faisait à plus de 
charges ou de restrictions que le legs fait à ses frères et sœurs. 
Si ceux-c1 devaient recueillir en pleine propriété, sans charge 
de fidéicommis, quelle raison y a-t-il de prêter au testateur 
qui ne s'est pas exprimé à cette égard autrement dans un cas 
que dans l’autre, l'intention qu'il en fût autrement pour l'aîné 
de ses petits-fils, un enfant que d'ordinaire un aïeul préfère 
aux autres? Plus même, il pouvait se faire que, par l'événe- 
ment, l'Appelant reçut une part bien moins considérable que 


(1) Pothier, Substitutions, p. 600. 
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celle de ses frères et sœurs. Les parties ont admis que les 
deux maisons de la rue Saint-Paul valaient lors du testament, 
cing fois plus que les propriétés que l’Appelant avait recueil- 
lies, et qu'à la même époque George Platt n'avait pas encore 
d'enfant. George aurait pu mourir peu d'années après son 
père, ne laissant que deux ou trois enfants. Ce cas échéant, 
assurément l’Appelant n'aurait pas été traité favorablement. 
A l'ouverture de la substitution, il aurait reçu beaucoup moins 
que ses puisnés. Je crois que les parties n'ont pus prétendu 
que les puisnés, recueillant en vertu de la 10e clause, recueil- 
laient aussi à charge de substitution. Cependant s’il était vrai 
que les mots in default of such issue dans la 8e clause, eus- 
sent l'effet de créer, non une substitution vulgaire ou directe, 
mais bien une substitution fidéicommissaire au profit des frè- 
res et sœurs de l’Appelant, il faudrait donner à la dixième 
clause la même interprétation et la même étendue, car elle 
contient les mêmes mots, savoir, “and in default of such chil- 
dren, to my lawful heirs for ever.” L'enfant qui recueillera la 
terre de la Côte à Barron, ne doit rien avoir dans le 1 des 
deux maisons de la rue Saint-Paul. Il en est exclu par la 10e 
clause. Dans le système de l’Intimé, l’Appelant et sa descen- 
dance sont chargés d’un fidéicommis relativement à cette 
terre, mais ses frères et sœurs ne le sont pas quant aux deux 
maisons dont ils peuvent disposer à leur gré. L'Appelant meurt 
sans enfants après avoir recueilli la terre. Cette terre doit pas- 
ser à l’un de ses frères ou sœurs, ou à ses enfants. Mais ce 
frère ou cette sœur a déjà eu sa part dans les deux maisons à 
la mort de son père ; ils en ont même disposé. Cependant 
venant à recueillir la terre en vertu du prétendu fidéicommis, 
ils ne doivent rien avoir dans les deux maisons. A qui, alors, 
appartiendra leur part dans ces deux maisons ? I] n’en est men 
dit dans le testament. Ce sera sans doute à leurs colégataires 
de ces maisons. Mais supposons maintenant que, dans ce cas, 
ce ne soit pas un frère puisné de l’Appelant qui recueille la 
terre, ce frère étant mort avant lui, même avant leur père, 
mais que ce soit l'un de trois enfants de ce frère puisné ainsi 
prédécédé. Ces trois enfants, ayant survécu à leur grand-père, 
George Platt, auront eu chacun un tiers de la part qui était 
destinée à leur père dans les deux maisons; deux de ces 
enfants ne veulent pas profiter du tidéicommis qui frappe la 
terre de la Côte à Barron; le troisième seul prend la terre. Il 
Ja prend parce qu'il remplace son père ; si celui-ci eût survécu 
et eût lui-même pris cette terre, il lui eût fallu perdre toute sa 
part dans les deux maisons. Mais celui de ces trois enfants 
qui n'aura eu qu'un tiers de cette part, venant ensuite à 
recueillir la terre de la Côte à Barron, ne sera-t-il pas exposé 
à perdre ce tiers, et ses deux frères auront-ils droit de gar- 
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der les deux autres tiers que leur père n'aurait pas eu le droit 
de retenir? Supposons encore un autre cas bien possible, 
celui de la défaillance de tous les enfants de George Platt, 
moins un; ou cette défaillance a eu lieu dès avant la mort de 
George -Platt, ou elle n’a eu lieu qu'après sa mort. Dans l’un 
et l’autre événement, ce seul enfant survivant de George Platt 
recueille la terre de la Côte à Barron; il ne doit alors rien 
avoir dans les deux maisons d’après la 10e clause. À qui sera 
dévolue la propriété de ces deux maisons ? Aux parents colla- 
téraux du testateur ? Il n'est pas à supposer, il n'est pas 
même raisonnable de dire que le testateur ait eu l'intention 
que ces deux maisons passassent à des collatéraux, lorsqu'il y 
aurait encore des descendants de lui, le testateur. Cependant 
c'est là où nous conduirait le système de l’Intimé, si George 
Platt, à son décès, n’eût laissé pour descendants qu'un seul 
enfant. Je pourrais encore présenter d'autres hypothèses au 
moyen desquelles il serait facile de faire voir qu’en admettant 
le système de l’Intimé, la 10° clause en rétroagissant sur lu 8°, 
comme elle doit nécessairement le faire dans ce système, plus 
ou moins selon les circonstances, introduirait la confusion 
dans les arrangements de famille que le testateur a prescrits, 
et opérerait contrairement à ses intentions et à des volontés 
évidentes. En donnant la terre à l'un de ses petits-enfants, et 
les deux maisons aux autres, c'est un partage que le testateur 
a fait d'avance entre eux pour le cas de l'ouverture de la 
substitution, ouverture qui dépendait de la mort de son fils, si 
celui-ci venait à recueillir. Les enfants de ce dernier étaient, 
entre eux, appelés par substitution directe ou vulgaire à 
récueillir la terre. Chacun d'eux devait recueillir en propriété 
la portion des biens qui devait lui revenir, à la mort de George 
Platt, quelle que fût cette portion, la substitution étant alors 
consommée. I] ne me reste plus qu'une question à examiner. 
Le testateur a dit: “ au fils aîné de George Platt et à ses hours”, 
et non pas sesenfants. Le mot howrs, dans ce cas, constitue-t- 
il un fidéicommis ? Quelques auteurs soutiennent l’affirmative. 
Je ne puis me ranger de leur avis. Je crois mieux fondée et 
plus raisonnable l'opinion des auteuis qui, comme Pothier (1), 
disent que, “lorsqu'on donne et lègue quelque chose à quel- 
“qu'un et à ses hoirs, ces termes, et à ses hoire n'expriment 
“ aucune substitution, ils sont de pur style et n’ont aucun effet. 
“ Ils ne signifient autre chose, sinon qu'on donne ud droit per- 
“ pétuel de propriété que le donataire ou légataire transmettra — 
“ dans sa succession.” Remarquez que par ces termes généraux, 
et à ses hors, l'ordre des successions n'est pas interverti. 
Bourjon, t. 2, éd. de 1770, p. 165, tit. 5, des Substitutions, sec. 7, 


(1) Substitutions, p. 498. 
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dit: “la donation qui es tfaite tant au donataire qu'à ss 
“ hoirs ou héritiers, n’emporte pas substitution en faveur des 
“ héritiers qui n'ont droit à la chose qu’autant qu'ils la trou- 
“ vent dans la succession du donataire; cette mention, dans 
“ la donation, des héritiers, n'est qu'une expression de droit 
“ commun, qui ne peut changer la nature de la donation, qui 
“a fait passer la propriété de la chose donnée dans la per- 
“sonne du donataire, qui a été l’odjet de la libéralité dont les 
“ enfants ne peuvent profiter que du chef du premier.” 

“ La Cour: 1. Considérant que, lorsqu’au décès de son père, 
George Platt, dont il était alors le fils aîné, l’Appelant a 
recueilli, en vertu du testament de son aïeul paternel, l’im- 
meuble situé à la Côte à Barron, et dont le terrain par lui 
vendu à l’'Intimé faisait partie, il a ainsi recueilli le dit im- 
meuble en pleine propriété et non à charge de substitution: 
2. Considérant, par conséquent, que dans le jugement dont est 
appel, il y a mal jugé en ce qu'il déclare que l’Appelant est 
grevé de substitution, et partant déboute l'Appelant de son 
action, et déclare nul l'acte de vente par lui fait à l'Intimé: 
infirme le dit jugement ; (1) et cette cour procédant à rendre 
le jugement que la dite Cour Supérieure aurait dû rendre, 
condamne le Défendeur Intimé à payer à l’Appelant pour les 
causes énoncées dans sa déclaration, la somme de £500. [L’hon, 
M. le juge Aylwin dissentiente] (8 D. T. B. C., p. 481.) 

BARNARD, pour l'Appelant. 

LAFLAMME et LAFLAMME, pour l’Intimé. 

CHERRIER, DORION et Dorion, Conseils pour l'Intimé. 


(1) Jugement rendu par la Cour Supérieure à Montréal, le 30 avril 1858, 
présent : Smitu, Juge. ‘ The court, considering,that Defendant hath fully 
established by legal and sufficient evidence, that, at the time of the sale by 
Plaintiff to Defendant of the lot of land mentioned in the declaration, Plain- 
tiff was not the absolute owner and proprietor thereof, but that said lot of 
land as, forming part of a larger lot or piece of ground, was held and 
by Plaintiff under the provisions of the last will and testament of John Platt, 
the grand-father of Plaintiff ; and considering that, by the terms and limita- 
tions of suid last will and testament of John Platt, Plaintiff was greré de euls- 
litution only of said property so held by him, to and in favor of the several 
persons called by John Platt to take by succession the said piece of land in 
the order in which the said persons are appointed to take under the limitations 
of the said last will ; and considering that, in law, said last will and testament 
imports a substitution in the manner and form asthe same is created by the 
terms of said last will and testament, and that, by reason thereof, Plaintiff 
could not by law alienate the said piece of ground as the absolute owner and 
proprietor thereof ; and further considering that by the terms and stipulations 
of said deed of sale, on which the action of Plaintiff rests, said sale should be 
absolutely null and void, if a substitution of the said property should be 
declared to exist, si une substitution se déclarait, the court doth maintain the 
exception pleaded by Defendant to the present action, and doth annul and 
make void the said deed of sale agreeably to the terms and stipulations of the 
suid deed, and doth dismiss this action. 
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JUGEMENT.—MOTION.—AVOCAT. 
SUPERIOR COURT, Montreal, 20th March, 1858. 
Coram SMITH, J. 
MOLSON et al. vs. BURROUGHS. 


Held : That a judgment on confession after entry thereof in the plu- 
mitif, could not be attacked by motion on the ground of alleged irregu- 
larities in the procedure apparent on the face of the record. 

That the fact of the same attorney appearing for both Plaintiff and 
Defendant was not such an irregularity as to cause the judgment after 
such entry to be held to be an absolute nullity. 

That the signing of a judgment on confession by one of two attorneya, 
partners, who had appeared for the Plaintiffs, is primd facie sufficient 
to constitute the judgment after such entry a judgment of the court. 


On the 14th July 1856, Abbott and Baker, two attorneys 
practising as copartners, appeared for Plaintiffs in an action 
returnable on the Ist Sept. following. On the return of the 
action, the declaration and list of exhibits were signed by 
Baker alone, as attorney for Plaintiffs. On the 3rd April, 1857, 
Abbott fyled an appearance as attorney for Defendant, by 
the consent of Baker as attorney for Plaintiffs, and also a 
confession of judgment signed by Defendant, countersigned 
by Abbott, as his attorney, and accepted by Baker, as Plain- 
tiffs attorney. An inscription for judgment was the fyled as 
of the 3rd April, 1857, but was not paraphed by the protho- 
notary the day on which it was paid for being the 17th April, 
as appeared by the entry thereon of the prothonotary. A judg- 
ment was then drawn up as of the 3rd April, 1857, and signed 
by Baker as attorney for Plaintiffs, and an entry was made 
in the plumitif, that judgment had been rendered as of the 
3rd April, 1857. The judgment, however, not having as yet 
been registered. Defendant moved to reject and set aside the 
said confession of judgment and all proceedings subsequent 
thereto, on the ground that the same were utterly null, inas- 
much as the essential requirement of the 83rd sec. of 12 Vic., 
cap. 38, had not been complied with. 

Hemming, in support of motion, contended that the case of 
a judgment on confession was entirely different from that 
of a judgment pronounced by the court. That the validity of 
a judgment on confession depended solely upon the fact 
whether the essential conditions of the said 83rd sec. had or 
had not been complied with, the prothonotary being merely a 
ministerial officer. That the appearance of and countersigning 
of Abbott who was then one of Plaintiffs’ attorneys on behalf 
vf Defendant, was not such an appearance und countersignin 
as the law required ; but was, on the contrary, wholly nu 
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and on that ground alone the confession and subsequent pro- 
ceedings must be held to be null also, and consequently that 
Defendant had a right to ask the court in which the action 
was instituted to reject such irregular proceedings from the 
record. That, even supposing said appearance and counter- 
signing not to be absolutely null, that the judgment had never 
been signed either by Plaintiffs or their attorneys ad litem 
being signed by Baker alone, and that until such signature 
was apposed the judgment could not be held to bea judgment 
of this court, and could therefore be attacked by motion on 
the ground of irregularities. He cited, in support of his views, 
as showing the english practice in similar cases, Scott's 
Reports, 6 vol. p. 895, Rice vs. Linstead; do, vol. 8, p. 399, 
Kempt vs. Mutthews, and notes and. particularly dictum of 
Parke, B., as to an impossibility of an attorney appearing on 
both sides of the record; also Tidd's Practice, vol. 1, p. 550 
and 9; Imp. 1 and 2 Vic. cap, 110, sec. 9; and the case of 
Gugy et al. vs. Cruig, M. Q. B., as to the impossibility of an 
attorney acting for both Plaintiff and Defendant under our 
law, in the case of a confession of judgment. 

DoRMAN contra argued that the english precedents cited 
did not apply to confessions of judgment under our law, and 
that it was impossible to attack a judgment of this court by 
motion, the recourse being by appeal. That Defendant's 
motion raised questions of fact, not apparent on the face.of 
record. He moved to reject a confession of judgment made, 
signed.and filed by himself,and countersigned by J. J.C. Abbott, 
who had filed un appearance as Defendant's attorney ad litem 
and accepted by J. C. Baker, as Plaintiff ’s attorney, and by 
whom the declaration served upon Defendant and filed in 
this cause, and referred to in the confession of judgment, was 
also signed. This motion amounted to a disavowal by Defen- 
fant of his attorney ad litem, a question which can only le 
determined by a proceeding en désaveu, which Defendant has 
in fact taken, and which is now pending. 

SMITH, J., said the difficulty that presented itself to his 
mind, and which prevented his according this motion was, 
that the judgment inithis cause had already been entered up 
and must therefure be considered a judgment of this court, 
and could not, consequently, be attacked by motion grounded 
on irregularities that had taken place anterior to the entering 
up of the judgment, as in his opinion the fact of the same 
attorney appearing on both sides of the record was not one of 
those absolute nullities that would justify the rejection of a 
judgment after entry. The proper course in a case of this kind 
was by appeal. Motion dismissed. (2 J., p. 107.) 

ABBOTT and BAKER, for Plaintiff. 

Cross and BANCROFT, for Defendant. 
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SUBSTITUTION DE PROCUREURS.—DESAVEU. - 
BANC DE LA REINE, EN APPEL, Montréal, 3 septembre 1858. 


Présents: Sir L. H. LAFONTAINE, Baronnet, Juge-en-Chef, 
AYLWIN, DUVAL et CARON, Juges. 


BURROUGHS, Appelant, et MOLSON et al., Intimés. 


Jugé: Que, dans l'espèce, la substitution d’un procureur pour l’A 
pelant, au lieu et place de celui qui le représentait avant, a eu l'effet 
d’un acquiescement aux procédés du premier procureur, faute d’un 
désaveu, et ce nonobstant les irrégularités qui pouvaient se rencontrer 
dans ses procédés. 


Sir L H. LAFONTAINE, Brt., Juge-en-Chef : Les conclusions 
de la demande avaient pour objet de faire rescinder et annuler 
deux actes notariés intervenus entre les parties, et, de plus, 
de faire condamner le Défendeur à payer aux Demandeurs 
Intimés, la somme £2667 0 7, avec intérêt sur £2119 14 1, à 
compter du 25 oct. 1855, et sur £500, à compter de l'assigna- 
tion. La déclaration est datée du 7 juillet 1856 ; le præcipe du 
14, et le bref de sommation du 17. Le rapport à la cour était fixé 
au ler septembre suivant. L’assignation fut donnée au Défen- 
deur personnellement le 15 août. Le precipe est signé “ Abbott 
et Baker, procureurs des Demandeurs,” et il se trouve encore 
dans cet état au dossier. L’original de la déclaration avait 
d'abord été signé de la même manière, mais ensuite la signa- 
ture “ Abbott et Baker” fut raturée et celle de “J.C. Baker ” 
substituée. Quant à la copie de la déclaration qui a été signifiée 
au Défendeur, le 15 août 1856, il nous dit lui-même dans son 
factum qu'elle était seulement signée “ J.C. Baker,” en ajou- 
tant que la rature de la signature “ Abbott et Baker” sur 
l'original doit probablement avoir été faite entre le 14 juillet 
et le ler septembre, et probablement avant le 15 août 1856. 
Ainsi, au jour du rapport, le ler septembre 1856, l'original de 
la déclaration ne portait que la signature “ J. C. Baker,” 
comme procureur des Demandeurs. Le Défendeur n'ayant pas 
comparu, défuut est régulièrement enregistré contre lui le 3 
septembre 1856. Les choses en restent là jusqu'au 3 avril 
1857, jour auquel sont produits au greffe une comparution 
pour le Défendeur et une confession de jugement de sa part. 
Ces deux actes sont datés du ler septembre 1856. C'est 
M.“ J. J. C. Abbott ” qui comparait pour le Défendeur, après 
un reçu avis en la manière ordinaire signé de “J. C. Baker, 
procureur des Demandeurs.” La confession de jugement est 
signée par le Défendeur lui-même et contresignée par 
“J.J. C. Abbott,” comme son procureur ad litem. Elle est 
acceptée par les Demandeurs, par le ministère de leur pro- 
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cureur,“ J. C. Baker,” et cette acceptation porte, comme la 
confession elle-méme, la date du ler septembre 1856. Quoique 
la date de la comparution et de la confession soit antérieure 
de plusieurs mois à leur production au greffe, cela est sans 
importance. Au-reste, le Défendeur, en apposant sa signature 
sur la confession sous la date du ler septembre y a donné son 
approbation. La confession est en ces termes : “ The Defendant 
“ confesses judgment in favor of Plaintiffs for the sum of two 
“ thousand one hundred and ninety nine pounds, one shilling 
“and six pence, with interest thereon, from the sixteenth 
“ day of August last past, and costs, as mentioned in Plaintiffs’ 
“ declaration in this case fyled, and also confesses judgment 
“in favor of Plaintiffs, in so far they pray for the rescision of 
“ the deed of “ sale and the annuling of the deed of discharge, 
“in the terms “ of Plaintiffs’ conclusions, and these presents 
“having been read to him he hath signed.” “ Montreal, Ist 
“ September, 1856.” Cus. S. Burroucus.” “ J. J. C. ABBOTT,” 
“attorney for Defendant.” “ I accept the above confession of 
“ judgment.” Montreal, Ist September, 1856.” “ J. C. BAKER,’ 
“ “for Plaintiffs.” 

And endorsed. “ Filed the third day of April, 1858, at 10 
minutes to 4 P. M.” “ M. C. P.” Le même jour de la production, 
3 avril 1857, la cause est inscrite au rôle de droit par “J. C. 
Baker, procureur des Demandeurs,” pour jugement sur la 
confession du Défendeur, et l'inscription porte un reçu avis 
signé J.J. C. Abbott, comme procureur du Défendeur. Aussitôt 
le greffier rédige le jugement suivant, qui porte la date du 3 
avril 1857, et est signé de “J. C. Baker, procureur des De- 
mandeurs.” “ The Defendant, having filed an appearance in 
“ the office of the prothonotary of this court, and having also 
“ filed a confession of judgment, by which said confession the 
“ Defendant confesses judgment in favor of Plaintiffe, for the 
“sum of two thousand one hundred and ninety-nine pounds, 
“one shilling and six pence, with interest thereon, from the 
“sixteenth day of August last past, to wit, August, one 
“ thousand eight hundred and fifty-six, and costs, as mention- 
“ ed in Plaintiffs’ declaration, and also for the rescision of the 
“ deed of sale, and the annulation of the deed of discharge in 
“ the terms of Plaintiffs’ conclusions ; Plaintiffs having accep- 
“ted said confession of judgment and having inscribed this 
“cause for judgment upon said confession in conformity to 
“the eighty-third section of the provincial statute, twelfth 
“ Victoria, chapter thirty-eight, Defendant is in consequence 
“ condemned to pay to Plaintiffs the said sum of two thousand 
“one hundred and ninety-nine pounds, one shilling and six 
“ pence, with interest thereon from the sixteenth day of 
“ August last past, and said deed of sale, to wit, a certain 
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“ deed of sale from Defendant to Plaintiff Alexander Molson 
“ made, bearing date and executed the thirtieth day of October, 
“ one thousand eight hundred and fifty-five, before Mtre. Easton 
“and his colleague, notaries public, at Montreal aforesaid, is 
“ rescinded, annulled and set aside ; and said deed of discharge, 
“to wit, a certain deed of discharge made, bearing date and 
“executed at Montreal aforesaid, the twenty-fifth day of 
“ October, one thousand eight hundred and fifty-five, is also 
“ rescinded, annulled and set aside as being made without 
“ consideration, and Defendant is further condemned to pay 
“ the costs of this action, distraction whereof is granted to 
“ Joel C. Baker, esquire, the Plaintiffs’ attorney.” “J.C. BAKER,” 
“ attorney for Plaintiffs.” 

Voici la disposition de l'acte de judicature de 1849, ch. 38, 
sous l'autorité de laquelle ces procédés ont eu lieu ; section 83. 
“ Toute partie qui voudra confesser jugement days toute cause, 
soit dans la Cour Supérieure, soit dans la Cour de Circuit, 
excepté dans les causes non succeptibles d'appel de cette 
dernière cour, produira sa comparution dans cette cause, et 
pourra ensuite produire une confession de jugement par 
écrit signée de lui (ou d'un procureur spécialement autorisé à 
ce faire par un acte authentique qui sera produit en même 
temps), et contremgnée par son procureur ad litem; et si le 
Demandeur accepte la dite confession, il pourra de suitwinscrire 
la cause pour jugement sur la confession, et le protonotaire 
ou greffier rédigera le jugement en conséquence, lequel étant 
signé pur le Demandeur ou par son procureur ad litem, 
sera Considéré comme étant le jugement de la cour, et sera 
enregistré et exécuté en conséquence ; et dans les causes de la 
Cour de Circuit non susceptibles d'appel, il sera permis de 
confesser jugement de vive voix en pleine cour.” Le 17 avril 
1857, nous voyons au dossier la motion suivante: “‘Motion 
“on the part of Defendant, Charles S. Burroughs, that for 
“ the causes expressed in the affidavit hereto annexed, he be 
“ permitted to appear by the under signed, his attorneys, in 
“ the room of John J. C. Abbott, esquire, in order that he may 
“ have an opportunity of urging his pretentions as set forth 
“in said afidavit.” (Signed) Cross and Bancroft, for Defen- 
“ dant.” 

“ I consent.” J. J. C. ABBOTT, attorney for Defendant, J. C., 
BAKER, attorney for Plaintiffs. 

Cette motion est de suite accordée, et il est à remarquer 
que l’affidavit dont il y est fait mention, n'y a jamais été 
annexé, ni produit dans la cause, de l’aveu même du Défendeur 
Appelant, en son factuin. Les choses paraissent en être restées là 
jusqu'au 17 mars 1858, jour auquel les nouveaux procureurs 
du Défendeur, Cross et Bancroft, présentent, après en avoir 
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fait, le 15, signifier avis à “ Abbott et Baker ” comme “ pro- 
cureurs des Demandeurs,” la motion suivante : “ That the 
“ paper writing purporting to be a confession of judgment by 
“ Defendant, and filed in this cause on the third day of April, 
“ 1857, and all proceedings subsequent thereto, and more 
“especially the paper writing filed of record in this cause, 
“and purporting to be the judgment, or draft of judgment, 
“drawn up by the prothonotary of this court upon Said 
“ pretended confession of judgment, be set aside and declared 
“to be wholly irregular and void, and be rejected from the 
“ record of proceedings, and that said pretended judgment be 
“ held not to be a judgment of this court, and the entry thereof 
“in the plumitif of this court be ordered to be, and he struck 
“out and erased from such plumitif; and that said protho- 
“ notary be ordered not to recurd said pretended judgment in 
“ the registers, of this court, or otherwise to execute the same.” 

Plusieurs raisons sont assignées à l'appui de cette motion: 
et comme on a semblé craindre qu'il pit arriver que la cour 
de première instance ne reconnût aucune validité à cette 
motion, on a cru devoir suppléer au manque de force intrin- 
sèque des raisons par leur nombre. En effet il n’y en a pas 
moins de quinze, ce qui atteste un certain talent d'amplification. 
Dans le fait, toutes ces raisons peuvent se réduire à une seule, 
c'est celle-ci : Le nom de “ Abbott ” se trouvant sur le precipe 
du 14 juillet 1856, avec celui de “ Baker,” la comparution 
subséquente de M. Abbott en qualité de procureur du Défen- 
deur est radicalement nulle, ainsi que tous les actes de pro- 
cédure qu’il a pu faire ensuite en cette qualité. Il y a deux 
membres du barreau du nom d’Abbott, et il n’est pas établi 
que le M. Abbott du præcipe soit celui de la comparution. 
Mais admettant pour un moment que ce soit le même, je ne 
vols pas comment, dans l’état de la cause, cette circonstance 
puisse autoriser le Défendeur à venir à la onzième heurt 
attaquer de nullité toute un procédure qui a reçu son acquies- 
cement formel. La déclaration qui contient la demande signifiée 
au Défendeur n'est pas signée de M. Alibott. Avant de con- 
fesser jugement, le Défendeur était obligé de comparaître: 
puis 8a confession de jugement devait être contresignée de 
son procureur ad litem. Cette formalité est établie pour la 
protection du greffier qui peut ne pas connaître lu partie qui 
se présente à lui pour confesser jugement. Le procureur «d 
litem qu'il connaît se rend envers lui, par son contreseing 
sur la confession, garant de l'identité de cette partie. Le Défen- 
deur, en signant cette confession de jugement, et en la faisant 
contresigner par M. Abbott, comme son procureur «i Life, 
reconnaissuit done par là même qu'il l'avait chargré de com- 
paraitre pour lui dans sa cause ; il reconnaissait donc la vali- 
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dité de son acte de comparution fait au même instant que la 
confession ; il approuvait et ratifiait donc cet acte. La motion 
de substitution de procureur du 17 avril 1857, faite après la 
production de la confession de jugement, et après le jugement 
enregistré, comportait encore encore de la part du Défendeur 
une nouvelle reconnaissance que M. Abbott avait été son pro- 
cureur ad litem dûment constitué. Ainsi, si l'apposition du 
nom de M. Abbott sur le precipe présentait quelqu'irrégularité, 
cette régularité faible et insignifiante était couverte par les 
actes du Défendeur lui-même qui renongait par là en pleine 
connaissance de cause à s'en prévaloir. Du reste, si le Défen- 
deur se croyait être dans une position à pouvoir désavouer 
M. Abbott, il avait dans ce cas à adopter une autre procédure 
que celle qu'il a suivie. Je suis donc d'opinion que l’Intimé 
oit être débouté de son appel, et les jugements rendus en 

cour de première instance confirmés. Le jugement est confirmé. 
(8 D. T. B. C., p. 494.) . 

HEMMING et LUNN, pour l’Appelunt. 

DorMAN, pour l'Intimé. 


RATIFICATION DE TITRE.—GARANTIE. 
QUEEN’s BENCH, APPEAL SIDE, Quebec, 13th Sept., 1858. 


Before: Sin L. H. LAFONTAINE, Baronet, Chief-Justice, 
AYLWIN, DUVAL and CARON, Justices. 


DoucLass, Appellant, and DINNING, Respondent. 


Jugé: Que, dans les procédures pour jugement de ratification, l’action 
en garantie a lieu pour faire disparaitre les oppositions, à moins que le 
contrat de vente ne contienne une stipulation expresse au contraire. 


On the 22nd October, 1855, Appellant sold to Respondent 
a certain property known as Mount Lilac, for the sum of 
£3,500. On the 13th February following, Respondent sold a 
portion of the above property to John H. Galbraith, for the 
sum of £2,900. It was agreed by the deed of sale between 
Respondent and Galbraith, that Galbraith should immediately 
sue for a ratification of his deed of purchase, and should pro- 
secute the same with due diligence, and that, if any opposition 
should be made against the said ratification by or through 
the vendor, or his auteurs, he, the vendor, should be bound to 
cause the same to be removed at his own costs, and with all 
diligence and despatch, and that payment of the purchase 
money should be deferred till the rendering of the judginent 
of ratification. Galbraith immediately took proceedings to 

TOME VI. 21 
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obtain a judgment of ratification, when two oppositions were 
filed; one at the instance of G. B. Hall et ua, for lods et ven- 
tes, alleged to be due for sales of portions of said property 
prior to the sale by Appellant to Respondent, and also for said 
sale to Respondent; the other was filed by James Jeffrey, 
founded upon a bond, and to secure which Appellant had 
specially mortgaged the property in question to Jeffrey. The 
Appellant also moved the court for permission and obtained 
leave to file an opposition à fin de conserver, but without hypo- 
thèque or privilège de bailleur de fonds, inasmuch as he had 
omitted to file it within the delay fixed by law. The Respon- 
dent then petitioned the court for leave to intervene as the 
garant formel of the petitioner Galbraith, and for the pur- 
pose of suing Appellant en garantie by reason of said oppo- 
sitions, which leave was granted, and Appellant was brought 
into the case by writ of summons as Defendant en garantie. 
The Appellant allowed Respondent to proceed in the action 
en garantie, ex parte, when the Superior Court sitting at Que- 
bec, on the 8th March last, rendered judgment, maintaining 
the action en garantie, and condemning the Appellant to 
intervene and put an end to the oppositions, and to take up the 
fart et cause of both Respondent and Galbraith, and in default 
thereof, to warrant, indemnify und bear them harmless from 
and inst the said oppositions, such oppositions constitu- 
ting, ‘in law, a trouble, trouble légal, to petitioner Galbraith. 
It was from this judgment that the present appeal was ins- 
tituted. 

BossE, for Appellant, contended, that the judgment of the 
court below was erroneous inasmuch as it was based upon the 
principle that the two oppositions of Jeffrey and Hall constitu- 
ted a legal trouble to the possession of the property by Gal- 
braith, and that he had a right to proceed against Dinning, his 
vendor, en garantie, to compel him to remove the oppositions 
in question, and that Dinning had therefore the right to inter- 
vene in the case. That this principle was erroneous, inasmuch 
as the oppositions did not constitute a legal trouble to the 
possession of Galbraith ; that a legal trouble was clearly def- 
ned by Pothier, Contrat de vente, n° 102, to be, “ La demande 
que donne contre l'acheteur un tiers qui prétend avoir un 
droit existant, dès le temps du contrut de vente, de se fuire 
délarsser l'héritage ;” That in the present instance, therefore, 
there was no legal trouble, inasmuch as there was no question of 
Galbraith’s right of possession ; that Opposants set up no such 
pretension, and did not desire to remove him from the ose 
sion of the property ; that it was perfectly optional with Gal- 
braith, under these oppositions, either to deposit the amount 
of his purchase money, or to take no action in the matter 
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whatever ; that in the event of his adopting the former course, 
he would obtain his judgment of ratification, and the creditors | 
would have to arrange among themselves as to the order of 
collocation, à circumstance with which Galbraith would have 
nothing whatever to do; if on the other hand, he should pur- 
sue the latter course and not deposit the money, he would be 
able, nevertheless, to obtain his ratification, subject to the 
oppositions, according to the terms of the statute, and the 
opposants in the cause would have nothing in either case to 
complain of. That these two oppositions therefore could not be 
considered as a legal trouble (trowble légal) to the possession 
of Galbraith, inasmuch as they made no claim whatever to the 
question of property, and did not consequently prevent him 
from obtaining his judgment of ratification ; and that, there- 
fore, this legal trouble, assigned as one of the reasons of the 
judgment appealed from, did not exist. (1) That Dinning, 
particularly, could have no ground of complaint that Galbraith 
could not obtain what he sought, because it was he, Dinning, 
who had caused the oppositions in question to be filed, thereby 
compelling the creditors to make ‘known their hypothéques ; 
and he could not, therefore, come into court, and before Gal- 
braith had decided whether he would deposit, or take his 
judgment of ratification subject to the oppositions, officiously 
complain that Galbraith was subject toa trouble of which 
Galbraith himself did not complain, and ask for him that 
which perhaps he did not want; that the present action en 
garantie was therefore, to say the least, premature, even suppo- 
sing it could hereafter he maintained; but that Appellant 
went even further and maintained that Galbraith could not 
maintain an action against Dinning. That the object of the 
statute 9 Geo. IV, ch. 20, in virtue of which judgments of 
ratification were obtained, as its preamble stated, was to lessen 
the expense of extinguishing secret incumbrances, and to 
reconcile the opposite interests of individuals; and for this 
purpose to oblige hypothecary creditors to declare and make 

nown their mortgages to the purchaser, and to assure the 
latter that no other incumbrances existed ; that this being the 
ease, if the opinion of the court below, that petitioner for 
ratification could call in his vendor en garantie, and the latter 
and all preceding vendors in like manner call in their gurant, 
were maintained, petitions for ratification of title, instead of 
diminishing expenses, would, on the contrary, give rise to a 
multitude of actions, increase expenses, and thus frustrate the 
object of the statute. That the intervention had, moreover, 
been irregularly filed in the cause, so far as Appellant was 


(1) Guyot, Rep., vbo Hypothèque, p. 671 ; Th., vho Opposition, p. 435, 
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concerned, because Respondent had never notified him of the 
permission granted to him to file it, and that Appellant was 
the only party in the cause who had received no notification 
of the permission thus granted. 

STUART, ANDREW, counsel for Appellant, supported the case 
for Appellant, and remarked that he had doubts as to whether 
the right of obtaining letters of ratification had not been repea- 
led by implication by the registry act passed subsequently ; 
and to shew that statutes could be repealed by implication, he 
referred to Sedgwick on Statutes and Constitutional Law, pp. 
124, 5, 6 and 129. 

Hatt, for Respondent, contended that none of the reasons 
urged on behalf of Appellant were sufficient to justify the 
disturbance or reversal of the judgment of the court below; 
that it was difficult to understand how Appellant could regard 
as unjust or oppressive » judgment which merely requ 
him to remove from the property which he had sold, incum- 
brances which he had himself created, and against which he 
had given an express guarantee ; that the Appellant was not 
injured by Dinning’s intervening in the cause, which he was 
compelled to do, inasmuch us Galbraith had refused to pay and 
had protested against him in consequence of the filing of the 
oppositions in question, and that therefore Dinning had inter” 
vened in order to protect himself. That as to the question of 
the oppositions not being a trouble, he did not consider it 
necessary to argue upon this point, inasmuch as it was perfec- 
tly clear that they were. 

Sir L. H. LAFONTAINE, Bart., Juge-en-Chef., Le 22 octobre 
1855, vente par l'Appelant à I’Intimé d'une terre située à 
Beauport, pour le prix de £3,500, et le 13 février 1856, vente 
d’une partie de la même terre par l’Intimé au nommé John 
Henderson Galbraith pour le prix de £2,900, avec stipulation 
expresse de garantie “de toutes dettes, hypothèques et empe- 
“ chements généralement quelconques,” puis avec lu stipula- 
tion suivante: “and with a view of discharging and clearing 
“the said property from all secret charges and incumbrancts, 
“ it is hereby specially agreed by and between the said parties, 
“that the said John Henderson Galbraith shall immediately 
“sue for a ratification of his present deed of purchase from 
“ the Superior Court of Lower Canada, sitting at Quebec, and 
“ follow up the same with due diligence, and if any opposition 
“ should be made against the said ratification, by or through 
“ the vendor or his auteurs, he, she said vendor, shall be bound 
“to cause the same to be removed, at his own costs and dili- 
“ gence, with all proper despatch, and that until such judg- 
“inent of ratification shall have been rendered the said pur 
“chaser shall not be bound to pay any part of the price ° 
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“ the present sale.” Le ler septembre 1856, Galbraith demanda 
des lettres de ratification. A cette demande, deux oppositions 
furent présentées, l’une de la part de James Jeffrey pour la 
somme de £3,600, montant d’un cautionnement judiciaire 
donné le 7 janvier 1854, par l'Appelant, conjointement avec le 
nommé Breakey, et l'autre de la part de G. B. Hall et son 
épouse ; et |’Appelant dit que le 3° du même mois, il de- 
manda la pern.ission de produire lui-même une opposition à fin 
de conserver, mais sans réclamer d’hypothèque m de privilége 
de bailleur de fonds, vu qu'il se présentait après le délai expiré, 
laquelle permission lui fut accordée. L’Intimé est ensuite in- 
tervenu dans la cause comme garant formel de Galbraith, aux 
fins de constester les oppositions, et aussi, pour poursuivre 
l'Appelant et le mettre en cause comme son garant formel. 
Puis il intenta une action en garantie contre ce dernier, en lui 
dénonçant les oppositions des Jeffrey et Hall. L'Appelant n'a 
pas contesté l'action, de manière qu'elle a été instruite et 
jugée ex parte. Ce jugement, qui est en date du 8 mars 1858, 
condamne l'Appelant à garantir et indemniser, etc. De ce juge- 
ment :il a interjeté appel, prétendant qu'en pareil cas, c'est-à- 
dire, en demande de lettres de ratification, 1] n’y a pas lieu à 
l'action en garantie ; on a été même jusqu’à dire de la part de 
lAppelant que l'ordonnance d’enregistrement avait eu l'effet 
d abroger notre statut relatif aux lettres de ratification. Cette 
proposition, tout à fait nouvelle pour moi, et faite, je crois, 
pour la première fois, est tout à fait insoutenable, et ne peut, 
en aucune manière, souffrir lu discussion. Loin d’être censé 
avoir été abrogé par l'ordonnance, le statut a toujours conti- 
nué d’être mis en vigueur, et il est de plus reconnu l'être par 
le statut de 1851, ch. 60, sec. 2. On a aussi dit qu'à Québec, 
sous l'empire de la loi des lettres de ratification, on n'avait 
accordé l'action en garantie à l'acheteur que dans le cas où il 
y avait eu stipulation expresse qu'il demanderait ces lettres. 
Et bien le requérant, Galbraith, se trouve dans ce cas, vis-à- 
vis de son vendeur Dinning, comme on peut voir par la clause 
de son acte d'acquisition ci-haut rapportée au long. Et assuré- 
ment si l’action en garantie compétait à Galbraith contre Din- 
ning, la méme action devrait par contre-coup compéter 4 Din- 
ning contre son propre vendeur, l’Appelant. Je ne sais ce qui 
a pu être décidé à Québec: mais je sais qu'à Montréal, l'on 
n'a jamais fait de difficulté, sur procédure pour lettres de 
ratification, d'accorder l’action en garantie. Dés l’année 1831, 
c'est-à-dire peu de temps après la promulgation du statut des 
lettres de ratification, j'ai moi-même intenté une action en 
garantie de la part de l'impétrant qui était troublé par une 
opposition à sa demande. L'action fut maintenue, et le vendeur 
condamné à garantir l'acquéreur par jugement du 19 octobre 
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1831, (1) et depuis ce temps-là l'action en garantie, sur oppo- 
sition à des lettres de ratification, a toujours été accueillie et 
maintenue. L'on sait que les lettres de ratification ont pris la 
place de la formalité du décret volontaire, dans le but de met- 
tre un acquéreur en état de faire purger les hypothèques d'une 
manière moins couteuse, et en même temps plus expéditive. 
C'est une formalité substituée à une autre. Pothier, dans son 
introduction au titre 21 de la Coutume d'Orléans, § 21, N° 170, 
dit : “ Les oppositions à fin de conserver, qu’on forme au décret 
volontaire, doivent pareillement (c’est-à-dire comme les opposi- 
tions à fin de distraire et à fin de charge) être dénoncées au 
au vendeur qui en doit défendre l'acquéreur, etc.” Nous lisons, 
dans le Répertoire de Guyot, au mot “ Hypothéque,” p. 673, 
éd. de 1784 : “ L'opposition au sceau (des lettres de ratification) 
a l'effet de la demande en déclaration d’hypothéque, ou de l'ac- 
tion d'interruption.” Grenier, dans son commentaire sur |’Edit 
de 1771, éd. de 1787, p. 14, remarque : “ Le vendeur n'avait 
pas le temps de prendre des arrangements avec les créanciers 
opposants ; il était exposé à essuyer des frais ruineux de pro- 
cédure ou de consignation ; pour éviter cet inconvénient il a 
été rendu une déclaration, le 5 septembre 1783, enregistrée 
au parlement le 9 janvier 1784, qui porte, art. 2, que “ l'acqué- 
reur ne pourra former aucune demande contre son vendeur, 
soit à fin de mainlevée des oppositions, soit afin d’être libéré du 
prix de son contrat, qu'après quarante jours de délai,A compter 
du jour du sceau des lettres de ratification.” Cette déclaration 
est donnée en entier par Grenier, à la fin de son commentaire 
p. 515. On ne doutait donc pas que, sous l'empire de l'Edit de 
1771, l'acquéreur pfit, en cas d’oppositions, se pourvoir contre 
son vendeur, et l'appeler en cause pour faire lever ces opposi- 
tions, ou en défendre le garanti. Grenier ajoute que le vendeur 
ne pouvait se mettre à Fabri de ce recours de la part de l'ac- 
quéreur que par une stipulation expresse. “ On peut,” dit-il, 
p. 28, “stipuler, par exemple, que l’acquéreur prenant des lettres 
ne pourra forcer le vendeur à faire cesser les oppositions, four 
quelques causes qu'elles soient faites; qu'il sera tenu de souf- 
frir les droits des acquéreurs antérieurs, de payer les créan- 
ciers de rentes perpétuelles ou viagères, pour n'être lui-même 
que créancier, comine eux, de ces rentes, et sans pouvoir en 
retenir les capitaux sur le prix de son acquisition ; qu'il sera 
en un mot forcé de payer, nonobstant toutes oppositions, et 
sauf ses oppositions et ses droits, en cas de ventes rosté- 
rieures.” Notre statut de 1829 a emprunté la plupart de scs 
dispositions à l'Edit de 1771. Il n’a rien changé des relations 


(1) Ez parte Dieudonné Perrin, Requérant, Pepin, Opposant, et Pcrrin, 
Demandeur en garantie, rs. Simon Hogue, Défendeur en garantie. 
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qui existent entre l'acheteur et le vendeur sur la garantie. 
Il laisse subsister le recours du premier, tel qu'il eût pu l’ex- 
ercer en France sous l’Edit de 1771. Puisque là l'acquéreur 
eût eu le droit, en cas d’uppositions à ses lettres de ratification, 
d'appeler son vendeur en cause, il s’ensuit qu'ici l'Intimé était 
bien fondé à se pourvoir contre l’Appelant, et que celui-ci est 
non recevable à attaquer le jugement qui le condamne. (8 D. 
T. B.C., p. 501 ; 3 J., p. 33.) 

Bossé and Caron, for Appellant. 

HO tT and IRVINE, for Respondent. 


EXEOUTION.—INSAISISSABILITE. 
In THE Circuit Court, Quebec, 25th October, 1858. 
Before CHABOT, Justice. 
WADE, Plaintiff, vs. Hussry, Defendant, and HUSSEY, Opposant. . 


Jugé: Que l'épée d’un militaire est exempte de saisie, comme for- 
mant partie nécessaire de ses accoutrements. 


The Defendant, a lieutenant in Her Majesty s 39th regiment 
by opposition @ fin de distravre, claimed a sword which had 
been seized by Plaintiff in virtue of the writ of execution 
issued in the cause; alleging that it was a part of his neces- 
sary mnilitary equipment and appointments, and, as such, was 
not liable to seizure for his personal debts. (1) 

PLAMONDON, for Plaintiff, contended that an officer’s sword 
was liable to seizure, inasmuch as it was not provided for 
him at the public charge ; that in this particular it was essen- 
tially different from the case of an article of military equip- 
ment belonging to a non-commissioned officer, whose accou- 
trements were provided for him by the government, whereas 
in the case of commissioned officers, it was well known, and 
was specially admitted in this case, that they had to provide 
their uniform and accoutrements at their own expense, and 
pay for them out of their own private means, and were not 
provided nor paid for by government, and, therefore, that 
the sword in question having been purchased by the Oppo- 
sant himself, though part of his uniform was liable to sei- 
zure for his debts, inasmuch as it was personal property and 
belonged to him, and was not public property. | 

CHABOT, Justice. The court is of opinion that the oppc- 


(1) Pigeau, p. 611 ; Guyot, Répertoire, vbo Saisie-exécution. 
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sition must be maintained. All the authorities are plain 
upon the subject. The ordonnance of 1639 explicitly de- 
clares it with respect to all gentlemen who carried swords at 
that period for the king's service ; and by analogy this rule 
applies to officers in the army at the present day. Opposi- 
tion maintained. (8 D. T. B. C., p. 511. 

AUSTIN, for Opposant. 

PLAMONDON and DESCHÈNE, for Plaintiff. 


ASSIGNATION.—DESCRIPTION DU DOMICILE. 
Cour pu BANC DE LA.REINE, EN APPEL, 
Montreal, ler octobre 1857. 


Présents: Sir L. H. LAFONTAINE, Bart., Juge-en-Chef, 
AYLWIN, J., DUVAL, J., CARON, J. 


Morse (Demandeur en cour de lére instance), Appelant, 
et Brooks et al. (Défendeurs en cour de lére instance), 
Intimés. 


Jugé : Que la désignation d’une partie résidant dans la ville de Sher- 
brooke, comme étant “ of the township of Orford ” est, suffisante, vu 
que le township d’Orford comprend dans ses limites la section de la 
ville de Sherbrooke qu’habitait la partie désignée comme étant du 
township d’Orford. 


Sir L. H. LAFONTAINE, Baronnet, Juge-en-Chef : Les deux 
Défendeurs Intimés, poursuivis pour le paiement d'un billet 
à ordre qu'ils avaient souscrit conjointement et solidairement, 
ont été assignés à comparaître le 7 juillet 1855, devant la 
Cour Supérieure siégeant à Sherbrooke, dans le district de 
St-François. L'un deux, William Brooks, est désigné dans le 
bref de sommation et la déclaration du Demandeur, comme 

étant du township d’Orford, et l’autre Charles Brooks, com- 
me étant du township d’Ascot, lesquels deux townships sont 
dans les limites du district judiciaire de St-François. Les 
Défendeurs se sont joints dans une seule et même exception 
péremptoire à la forme, à l'appui de laquelle ils ont allégué 
trois moyens dont le second ne regarde que William Brooks 
Le jugement dont est appel et que les juges ont oublié de 
motiver, (1) maintient l'exception quant à William Brooks, 
et déboute le Demandeur de son action contre lui ; mais 
en ce qui concerne l'autre Défendeur Charles Brooks, l'ex- 
ception est rejetée, circonstance qui doit nous faire inférer 


(1) MM. les juges C. MonNDELET, SHort et BADGLEY, 24 janvier 1857. 
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que la cour de première instance a regardé comme de nulle 
valeur, ou comme n'étant pas prouvés, le premier et le troisième 
moyens d'exception, et que ce n’est que sur le second qu'elle a 
dû se fonder pour débouter PAppelant de sa demande quant 
à William Brooks. En effet c'est le seul moyen qui a fait le. 
sujet des débats en appel. Ce moyen d'exception consistait à 
prétendre que William Brooks avait été improprement désigné 
comme étant du township d'Orford, tandis que, de fait, il 
il résidait et avait son domicile dans la ville de Sherbrooke. 
A l'enquête, le Demandeur a admis que William Brooks, lors 
de l'introduction de la demande, résidait et avait son domicile 
dans les limites assignées à “ la ville de Sherbrooke ” par une 
proclamation publiée dans la Gazette du Canada le 3 juillet 
1852, le lieu de sa résidence ayant été, avant la publication de 
cette proclamation, dans le township d’Orford; et, de leur 
côté, les Défendeurs ont en même temps admis que la partie 
de la ville de Sherbrooke où résidait William Brooks, était, 
avant la date de la proclamation, une partie du township 
d’Orford. Le district de St-François érigé pour les fins judi- 
ciaires, par un acte de la Législature du Bas-Canada, de 
‘année 1823, chap. 17, comprend plusieurs townships indiqués 
dans la premiere section de cet acte, nommément ceux d’Orford 
et d’Ascot. Dans la 12° section, il est dit que la cour se tiendra 
dans “ le village de Sherbrooke,” sans plus ample désignation. 
Ce village n'avait pas encore d'existence légale, comme tel, ni 
de limites définies. Dans l’acte de 1829, chap. 73, qui subdivisait 
le Bas-Canada en comtés pour les fins de Ya représentation en 
parlement, il est déclaré (sect. 1, art. 14°) que le nouveau 
comté de Sherbrooke sera composé d'un certain nombre de 
townships qui y sont nammés, entre autres de ceux d’Orford 
et d’Ascot, et (sect. 3) que l'élection pour ce comté se tiendra 
à “ Sherbrooke ” et à “ Richmond.” Dans l'acte impérial de 
1840, chap. 35 (l’Acte d'Union), Sherbrooke est mentionné 
sous le nom de “ ville de Sherbrooke,” mais sans indication de 
limites Plus tard, pour les fins de cet acte, une proclamation 
de lord Sydenham, en date du 4 mars 1841, (1) a assigné à la 
ville de Sherbrooke les limites suivantes,“ toute cette partie 
du township d’Ascot, dans le district de St-François, qui est 
renfermé dans les 5e et 6e rangs du township, depuis le lot 
n° 10 jusqu'au lot n° 17, inclusivement,et dans les 17e et 18e 
rangs d'icelui, depuis le lot n° 14 jusqu'au lot n° 20, inclu- 
sivement ; aussi toute cette partie du township d’Orford, dans 
le district, qui est renfermée dans les ler et 2nd rangs d’icelui ; 
les dites parties et sections renfermant et circonscrivant la 
dite ville de Sherbrooke et le village adjacent de Lennoxville 


(1) Gazette de Québec, 6 mars 1841. 
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avec leurs voisinages respectifs” L'acte de 1847, chap. 7, qui 
a eu pour objet de rétablir les municipalités de comtés, per- 
mettait anssi d’ériger pour les fins municipales des villes et 
des villages qui devaient avoir un conseil d'administration 
distinct de celui du comté. Il ne paraît pus que Sherbrooke ait 
été érigé en municipalité séparée, avant que l'acte de 1847 
ait été amendé par celui de 1851, chap. 98. La 21° section de 
ce dernier acte porte “ que, nonobstant toute chose contenue 
dans la 66e section de l'acte ci-dessus cité en premier lieu 
(c'est-à-dire l'acte de 1847), il sera loisible au conseil municipal 
du comté de Sherbrooke, de fixer les limites de lu ville de 
Sherbrooke, dans le but d'établir un conseil de ville en icelle, 
conformément aux dispositions du dit acte cité en premier 
lieu, sans référence aux limites de la dite ville maintenant 
établie pour les fins de la représentation de la dite ville dans 
le parlement provincial.” C’est sous l'autorité de ces deux actes 
de 1847 et 1851, qu'a été émanée la proclamation dont il est 
parlé dans les adinissions ci-dessus des parties en cette causes, 
et qui est en date du 28 juin 1852. Cette proclamation déclare 
que la ville de Sherbrooke, dans les limites qu'elle lui assigne, 
sera “une ville pour toutes fins municipales, conformément 
aux dispositions des dits actes.” Ces limites sont ainsi énoncées : 
“ La dite ville de Sherbrooke, qui se trouve située, partie dans 
le townshiph d'Orford, et partie dans le township d’Ascot, 
dans le comté de Sherbrooke, et dans le distrit de St. François, 
comprendra les lots nos 7, 8, 9 et 10 dans le premier rang du 
Township d’Orford ; les lots nos 16, 17 et 18, dans le 8e rang 
du dit township d’Ascot; les lots nos 16, 17, 18, 19, 20 et 21 
dans le 7e rang du dit township d’Ascot ; et les moitiés ouest 
des lots nos 16, 17, 18, 19, 20, 21, dans.le 6e rang des lots dans 
le dit township d’Ascot. | 

Dans le nouvel acte concernant la représentation en par- 
lement, passé en 1853, il est dit, sec. 1 art. 40, que “la ville 
de Sherbrooke comprendra, pour les fins du présent acte, la 
ville de Sherbrooke dans ses présentes limites, et les town- 
ships d’Orford et Ascot tout entiers.” L'on voit que la ville 
de Sherbrooke a subi plusieurs transformations dans sa cir- 
conscription territoriale, depuis qu'elle a été declarée ville : 
par l'Acte impérial de 1840. Ses limites qui lui sont assignées 
par l'acte de 1853, sont aussi celles qui lui sont reconnues par 
l'acte de 1856, chap. 140, qui a rendu le Conseil législatif 
électif. Il y a done deux villes de Sherbrooke, l'une pour les 
fins municipales et l'autre pour les fins politiques. Qui sait 
sil n'y a pas même une troisième ville de Sherbrooke pour 
les fins des écoles communes, car nous avons des municipalités 
scolaires, distinctes, quant à leur circonscription territoriale, 
des autres municipalités. Remarquons qu'aucun des actes 
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que J'ai cités et qui assigne à la ville de Sherbrooke certaines 
limites pour des fins municipales, et des limites différentes 
et plus étendues pour les fins politiques, ne déclare que les 
unes ou les autres de ces limites serviront pour les fins 
judiciaires. Cependant, il est évident que la cour de première 
instance a vu, dans la circonscription purement municipale, 
une circonscription judiciaire. Sur quel principe, sur quelle 
régle s’est-elle fondée ? Je l'ignore, car nous sommes sans 
renseignements à cet égard. Buisqu’elle rejetait la circons- 
cription originaire du township, évidemment indiquée pour 
les fins judiciaires par l'acte de 1823, il me semble qu'il y au- 
rait eu autant de raisons pour elle d'adopter la circonscription 
territoriale pour les fins politiques, puisque celle-ci est supé- 
rienre à la circonscription municipale. William Brooks se 
serait trouvé avoir son domicile dans la première, et, par con- 
séquent, avoir été régulièrement désigné et assigné. 

D'un autre côté, la paroisse et le township ont toujours été 
regardés en ce pays comme étant les circonscriptions territo- 
riales propres à remplir le but de l'administration de la justice, 
surtout en matière d’assignation devant les tribunaux. Par 
exemple, la cité de Montréal fait partie de la paroisse de 
Montréal, de même qu'une partie de la ville municipale de 
Sherbrooke est esclavée dans le township d'Orford. Or, je 
ne sache pas qu'un Défendeur, résidant dans la cité de Mont- 
réal, assigné comme étant de la Paroisse de Montréal, ait 
Jamais été recu à faire valoir une exception à la forme, fondée 
sur le motif qu'on aurait improprement indiqué son domi- 
cile. Je suis donc d'opinion que l'exception aurait dû être 
rejetée, même quant à William Brooks, et que par conséquent, 
le jugement dont est appel devrait être infirmé. 

jugement est comme suit: “ La cour, considérant que 
l'endroit où William Brooks avait son domicile lors de l'assi- 
gnation à lui donnée en la cour de première instance, est dans 
le township d’Orford, dans le district de Saint-François ; 
qu'en étant ainsi assigné comme étant du dit township, il a 
été valablement assigné ; que, par conséquent, l'exception à 
la forme qui a été conjointement plaidée par les deux Défen- 
deurs Intimés, et qui n'a été rejetée que quant à l'un d'eux, 
Charles Brooks, aurait dû être également rejetée en entier 
quant au dit William Brooks: infirme le jugement dont est 
appel, savoir le jugement rendu le vingt-quatrième jour de 
janvier dernier, par la Cour Supérieure, siégeant à Sherbrooke 
en autant seulement qu’il maintient la dite exception à la 
forme quant au dit William Brooks, et déboute l’Appelant de 
son action contre lui; et cette cour, procédant à rendre le 
jugement que la cour de première instance aurait dû rendre 
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à cet égard, rejette la dite exception à la forme en ce qui 
regarde William Broocks. (2 J., p. 39.) 
. LEE TERRILL, pour l'Appelant. 
SANBORN ET BROOKS, pour les Intimés. 


COMMISSAIRE ENQUETEUR. 
SUPERIOR Court, Montreal, 30th April, 1857. 
CoraM SMITH, J., C. MONDELET, J., CHABOT, J. 


McCorp vs. BELLINGHAM et al. 


Held : A commissioner under the Election Petitions Act, 14 & 15, Vict., 
ch.1, has a right of action against the party or parties on whose applica- 
tion he was appointed for the fees due him as such commiksioner. 


This was an action by the assignee of Wm. King McCord, 
esquire, Circuit Judge ; for his fees and expenses us commis- 
sioner, under the Election Petitions Act, 14 & 15 Vict., ch. 1; 
to take evidence upon the contestation of the election of Syd- 
ney Bellingham, by Lemuel Cushing. The declaration set up 
the return of the sitting member, the petition against him, the 
application of the contesting parties to the Election Commit- 
tee of the House of assembly for the appointment of a commis- 
sioner; the nomination and acceptance of Mr. McConrp, his 
performance of the duties, the time occupied in so doing, and 
the amount of his claim ; concluding for a joint and several 
condemnation against the two Defendants, for the whole fees 
and expenses of the commissioner. 

The Defendants demurred on the ground that no action was 
given tothe commissioner for his fees, his remedy being to 
have his bill taxed by the proper officer, and collected under 
the authority of the House of assembly ; and they also plea- 
ded an exception, setting up the same ground to which the 
Plaintiff demurred ; and on the two demurrers coming up for 
argument. 

he court were with the Plaintiff upon all the points, main- 
tained his demurrer to the Defendants exception. and dis- 
missed their demurrer to the action. (1. J., p. 174.) 

ABBOTT AND BAKER, Attorneys for Plaintiff, 

RosE AND Monk, Attorneys for Defendant Cushing. 

W. E. Holmes, Attorney for Defendant Bellingham. 
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COMMISSAIRE ENQUETEUR. 
SUPERIOR COURT, Montreal, 18th Noveinber, 1857. 
Coram SMITH, J., MONDELET, J., BRADGLEY, J. 
McCokp vs. BELLINGHAM et al. 


1. The fees allowed by the Election Petitions Act, to a commiesioner 
for the taking of evidence are assignable. 

2. Ifthe party contesting an election, and the sitting member, join 
in applying for the appointment of a commissioner, they are liable 
jointly and severally for the fees of such commissioner. 


The particulars of this action are stated supra p. 332. 

The case having come up for argument on the merits, upon 
the general issue : 

ABBOTT, for Plaintiff, argued that Defendants should be 
condemned solidairement, upon the general principle, that 
they were jointly interested in the employment which 
formed the object of the contract between them and the 
commissioner. The test whether liability arising ex mundato 
is joint or several, is whether the interest of the mandators 
in the services to be performed is joint or several. If it 
be joint they are liable in solidum. This rule has been 
applied to claims by attorneys, notaries, experts of all kinds 
arbitrators and others, and its principle is equally applicable 
to this case in which the duties of the commissioner appro- 
ximate closely to those of an expert. Pothier, Mandat, n° 82; 
Troplong, Mundat, pp. 633 et seq. n° 685 to 691. 

Homes, for Defendants, contended that, apart from the 
evidence which he urged was insufficient, there were two 
points for the consideration of the court. The first was that 
debts of the nature of the one now sued for, were not suscep- 
tible of being transferred. The second point was that there 
could be no joint and several condemnation against Defen- 
dants : each could only be held responsible for the portion of 
the commissioner's tine which he himself had occupied. This 
must be presumed to have been his intention when he con- 
sented to the appointment. In the present case, Defendant 
Bellingham had made use of the services of the commissioner, 
but for a very small proportion of his time, and it would be 
the height of injustice to compel him to pay for the remain- 
ing and much larger portion which had been taken up in the 
examination of the testimony adduced by the Defendant 
Cushing. To illustrate this, it is only necessary to see the 
effect of such a principle if carried a little farther. As, if 
the one party only examined one witness and the other five 
hundred, yet under its operation the first would be condemned 
in the same manner and to the same extent as the other. 
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ABBOTT, in reply: It would be necessary to shew some pcsi- 
tive enactinent or powerful motive of public policy, to prevent 
the transfer to Plaintiff from being held valid. In reality the 
debt is one of an ordinary character; though it is probable, it 
would have been more conducive to the dignity of the judicial 
office, from the holders of which these commissioners are com- 
pulsorily taken, had the government placed their remunera- 
tion for such services on the same footing with their regular 
salary. As to the arguments adduced against the solidity of 
Defendant’s liability, it is sufficient to say, that the one Defen- 
dant was interested to the same extent in the taking of the 
testimony of the other witnesses as he was in that of hisown: 
and, therefore, it is impossible equitably to divide the respon- 
sibility. 

SMITH, J.: The court is with Plaintiff in this cause, being of 
opinion that he has fully made out hie case, and must have 
his judgment jointly and severally against Defendants. It is 
impossible to sever their liability, for cach was interested in 
every act of the commissioner. Judgment for Plaintiff. 
(2 J., p. 42.) 

ABBOTT and BAKER, for Plaintiff. 

HoLMES, for Defendant Bellingham. 

ROSE and Monk, for Defendant Cushing. 


PROCEDURE.—FAITS ET ARTICLES. 
Court OF QUEEN'S BENCH, IN App., Montreal, 6th Oct. 1857, 


Coram Sik L. H. LA FONTAINE, Bart., C. J., AYLWIN, J. Duval, 
J., CARON, J. 


Nye, (Defendant in the court below), Appellant, and 
MALo (Plaintiff in the court below), Respondent. 


eats 1, Thatany excess of interest above 6 per centum is usurious and 
illeyal. 

2. That such excess of interest can be claimed from the -creditor by 
the debtor, by way of exception to the action. (1) 

3. That where a party interrogated sur faits +t articl.s on a matter 
which he should know, answers that he does not remember ; as in this 
case the Plaintiff being asked what amounts he had advanced and what 
sums had been received by him, answered that he did not keep jour 
nal, memorandum or account book, and further stated as an excuse that 
he had forgotten the amount of the sums advancéd by him on the one 
hand, and received by him on the other; the interrogatories will 
taken pro confessia. 


This action was brought by Plaintiff, for the recovery of the 
sum of £155, amount of four promissory notes: two made 


(1) V. S. R. C., ch. 127. 
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hg Defendant and endorsed by J. R. Fleming, and two made 
by J. R. Fleming and endorsed by Defendant, and interest 
from the time they became due. Defendant pleaded by a pe- 
remptory exception. By his exception, Appellant, admitting 
that there was due to Respondent the sum of forty-five pounds, 
eight shillings and eight pence, alleged that the promissory 
notes, on which Plaintiff's action was brought, were given in 
exchange for similar notes, of which they were renewals, 
which notes with the exception of two destroyed, he produced 
and fyled with his plea. That large sums of money had been 
paid on account of said notes to Plaintiff, which Plaintiffimpu- 
ted to interest, at the rate of 374 per centum, per annum ; 
that Defendant had a right to have this excess over legal inte- 
rest, imputed on account of the principal amount, which left 
the balance already mentioned, that the notes in so far as they 
exceeded that sum, were usurious and void, for want of a 
legal consideration and as being made for an usurious and ille- 
gal consideration. Wherefore, he. prayed the dismissal of 
of Plaintiff's action, save for the sum of forty-five pounds, 
eight shillings and eight pence. Appellant fyled a rule and 
interrogatories sur farts et articles by him submitted to Res- 
pondent. At the hearing on the merits, Appellant moved to 
have the interrogatories served on Plaintiff taken pro confessis, 
Plaintiff having refused to answer some of them, and having 
answered others evasively, and on the 20th of March, inter- 
vened-the judgment from which this appeal is brought. 

Ce jugement a été rendu par les juges SMITH, MONDELET et 
CHABOT. Il est en ces termes: “ Considering that Defendant 
_“ hath failed to prove that, at the times of the discounting of 
“ the four promissory notes referred to in the declaration of | 
“ Plaintiff, and for the recovery of which the present action 
“is brought, that any loan of money was made to Defendant, 
“ on which, on for the forbearing of payment of which, more 
“than six per cent, per annum was retained and taken by 
“ Plaintiff, or hath failed to allege and prove from whom or 
“on whose account the said four promissory notes were in 
“ realty discounted ; and, further, considering that it is more- 
“over stated in and by the declaration that the interest 
“ retained and taken by Plaintiff, at the time of the diseount- 
“ing of the said promissory notes, was in realty paid, and 
“ received by Piaintiff, before and at the time of the transfer 
“to Plaintiff of the said four promissory notes, and that 
“ Defendant hath failed to shew that, by reason of any of the 
“ matters and things set forth in the said peremptory excep- 
“ tions, any action lies by law to recover back from Plaintiff 
“any sum of money whatever, which may have been taken 
“ and retained and paid to Plaintiff, for or by reason of the 
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“ discounting of the said four promissory notes, or that Deffh- 
“ dant can by law claim by way of set off or compensation 
“ against the said four promissory notes, the several sums of 
“ money alleged to have been paid at the time of the discount- 
“ ing of the said four promissory notes, as and for excess of 
“ interest as alleged, the court doth overrule and set aside the 
“ said peremptory exception.” 

Appelant contended that the said Judgment ought to be 
reversed ; because Plaintiff, having refused to answer, or ha- 
ving answered evasively interrogatories pertinent to the 
issues, they ought to have been taken pro confessis ; because 
it was not necessary to prove that the loan was made to De- 
fendant, or on whose account the notes were in reality dis- 
counted, and that Defendant, had proved that the loan was 
made on account of notes of which he was endorser, and of 
which the notes declared on by plaintiff were renewals, and 
that several sums of money exceeding the rate of six per cent 
per annum had been paid to Plaintiff for giving time of 
payment of the amounts by Plaintitf alledged to be due on 
notes on which Plaintiff brought his action ; because usury 
(that is the taking of excessive or illegal interest), viciates the 
substance of the contract—is not purged by the making of a 
new instrument, bond or security, and may be set up by any 
person against whom the contract, so originally tainted, is 
attempted to be enforced ; because Appellant had, by Law, a 
night to set up in compensstion of the capital amount lent and 

vanced on said notes, the excess of interest over six per 
cent paid thereon. 

Respondent contended, that, as the transactions had all 
taken place since the act of 1853, 16 Vict., ch. 80 (the learned 
counsel cited 2nd section), the Defendant could not claim to 
impute on the amount demanded, the monies which he might 
have paid for interest agreed upon at the time of the contract. 
He contended that the penalties existing before the passing 
of this law, and which consisted in the loss of the debt when 
the usurious interest had been stipulated and no part of it 
received, and in the loss of treble the amount paid when any 
part of it was received had thereby been abolished, and that 
the debtor had not even the right to recover back the amount 
of interest he might have paid beyond six per cent., since ul! 
uctwn whether civil or criminal was denied to him. That 
allowing Defendant to impute the interest he had paid on 
account of the debt would be tantainount to giving him an nwc- 
tion to recover back such interest, which could not He under the 
provisions of the new statute. That the only thing that 
remained of the laws prohibiting usury was the exception 
which the debtor could oppose to that part of à demand where- 
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by more than six per cent. interest was claimed, so as to have 
the demand for interest reduced to the rate fixed by law ; that 
supposing the interest paid over und above the rate of six per 
cent. could be recovered back, this could only be done by 
Fleming who had paid the same. Further, Respondent con- 
tended that it was not proved that he had received any more 
‘than six per cent. interest. - 

LaAFONTAINE, C. J., pronouncing judgment, said : “ Quel est 
l'effet de la nouvelle loi promulguée en 1853, chap. 80, inti- 
tulée “ Acte pour modifier les lois d'usure ?” Le débiteur de 
qui on x exigé plus de six par cent d'intérêt, peut-il être reçu 
à imputer sur le principal de la créance et les intérêts légaux, 
ce qu'il a ainsi payé au-delà de ces six par cent? Telle est la 
question qui, pour la première fois, se présente devant ce tri- 
bunal. Tout le monde sait que les anciennes lois françaises pro- 
hibaient le prêt d'argent à intérêt, et qu'à différentes époques, 
ces lois avaient prohoncé des peines plus ou moins sévères 
contre les personnes qui se rendaient coupables d'usure ; le 
fait étant réputé crime ou délit lorsqu'une personne s’y livrait 
habituellement. Il paraît néanmoins, que, dans le dernier état 
de la jurisprudence, sous l’ancien droit francais,“ quand l’usure 
“ne consistait que dans la stipulation de l'intérêt de l'argent 
“ qu'on avait prêté par promesse ou par obligation, et que cet 
“intérêt n’excédait pas le taux autorisé par la loi dans les cas 
“où la loi pouvait produire des intérêts, les juges se conten- 
“ taient de déclarer une telle stipulation nulle et usuraire, et 
“ d'ordonner que les intérêts qui avaient pu être payés en 
“ conséquence seruient imputés sur le principal.” Guyot, Rép. 
de Jurisprudence, tome 17, au mot “ usure,” p. 418. 

Notre ordonnance provinciale de 1777, ch. 3, avait régle- 
menté cette matière pour tout le Canada, et la disposition 
qu'elle contient à cet égard, dans sa cinquième section, a été 
en pleine vigueur dans le Bas-Canada jusqu'à la promulga- 
tion de la loi de 1853. Une semblable disposition avait été 
reproduite dans le statut de la Législature du Haut-Canads, 
51 Geo. III (1811), ch. 9, par lequel toute l'ordonnance de 
1777 avait été abrogée. Enfin ces deux dispositions, tant 
pour le Haut que pour le Bas-Canuada, ont été elles-mêmes 
abrogées par la loi de 1853 (sect. 1). Il y x trois parties 
principales et bien distinctes à remarquer dans la 5e section 
de l'ordonnance. Je citerai la version anglaise, car elle ren- 
ferme quelques termes qui se trouvant reproduits dans la loi 
de 1853, tendront mieux que la version française, dans 
laquelle ils n'ont pas été rendus d'une manière bien exacte, à 
faciliter l'intelligence de cette nouvelle loi. 1re partie : “From 
“and after the publication of this ordinance, it shall not be 
“lawful, upon any contract, to take directly or indirectly, 

TOME VI. 7 22 
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“for loan of any monies, wares, merchandize, or other com- 
“ modities whatsoever, above the value of six pounds, for 
“the forbearance of one hundred pounds for a year, and 
“so after that rate for a greater or lesser sum or value, 
“or for a longer or shorter time ; and the said rate of 
“ interest shall be allowed and recovered in all cases where it 
“is the agreement of the parties that interest shall be paid. ” 
2e partie. “ And all bonds, contracts, and assurances whatso- 
“ever, whereupon or whereby a ter interest shall be 
“ reserved and taken, shall be utterly void.” 3e partie. “ And 
“every person who shall either directly or indirectly take, 
“ accept and receive a higher rate of interest, shall forfett and 
“ lose, for every such offence, treble the value of the monies, 
“ wares, merchandize and other things lent or bargained for, 
“ to be recovered by action of debt in any of the Courts of 
“ Common Pleas, in this province ; a moiety of which forfei- 
“ ture shall be to His Majesty, and the other moiety to him 
“or them that will sue for the same.” Dans la première 
partie, ordonnance permet de stipuler des intérêts n'excé- 
dant pas six par cent, et donne au créancier un droit d'action 
pour en obtenir le paiement. En cela, l'ordonnance a dérogé 
au droit commun. Mais des intérêts au delà de six par cent, 
sous l'empire de cette ordonnance, continuent d'être, quant à 
cette excédent, des intérêts illégaux, et, par conséquent usu- 
raires. Sous ce rapport, nul changement dans le droit com- 
mun. En France, le débiteur efit eu le droit d’imputer ces 
intérêts usuraires sur le principal de sa dette; car, nonobs- 
tant le fait d'avoir exigé de tels intérêts, le créancier était 
admis à répéter le principal légitime de sa créance, sauf à 
subir la déduction de ces mémes intérêts. Guyot, déjà cité, 
p. 418, rapporte un arrêt qui, dans un cas semblable, avait 
condamné les débiteurs à payer leur créancier “ déduction 
“faite des intérêts usuraires qui avaient été indûment 
“exigés d'eux, et qu'ils avaient payés, ou qui avaient été 
“ compris dans les obligations ou autres titres de créance 
“ qu'ils avaient passés.” Il en eût été de même en Canada, 
après l'ordonnance, si le législateur se fût arrêté à cette pre- 
mière partie de sa disposition. 

Mais il a cru devoir aller plus loin, ainsi que nous le voyons 
dans la deuxième partie. Il a voulu que, nonseulement un 
excédent d'intérêts au delà du taux qu'il venait d’autoriser, 
fût frappé de nullité, mais encore que l'obligation qui aurait 
donné lieu à un tel excédent d'intérêts, fût elle-même “ tota- 
lement nulle.” C'était d'avance entacher cette obligation 
d'une nullité absolue. C'était, par conséquent, ôter au cré- 
ancier son droit d'action pour le principal réel et légitime de 
son prêt. Il y a plus encore: le législateur n'a pas voulu 
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s'arrêter à cette “ pénalité, ” à cette “perte, ” qu'il faisait subir 
au créancier prévaricateur, par cette deuxième partie de son 
ordonnance. Il a cru que son décret prohibitif d'un taux - 
excessif d'intérêt pourrait manquer d’uné sanction suffisante, 
s'il n'attachait pas en même temps, à la violation de ce décret, 
une pénalité encore plus forte, en sus de celle qu'il venait 
d'établir par la deuxième partie de la section dont il s'agit. 
De la la troisième partie précitée de cette disposition de l'or- 
donnance, laquelle, pour chaque offense résultant de l'infrac- 
tion faite à la loi, assujétit celui qui s'en est rendu coupable, 
à la confiscation et à la perte (“shall forfeit and lose” ) du 
triple de la valeur de ce qui a fait l'objet du contrat usuraire. 
L'ordonnance, tout en autorisant le prêt à intérêt jusqu'à con- 
currence de six par cent, et en le prohibant au-delà de ce taux, 
reconnaissait donc, pour pouvoir parvenir à son but, que sa 
sanction devait comprendre trois choses, qui néanmoins 
étaient bien distinctes entre elles, puisque chacune pouvait 
exister par elle-même. La premisre, c'était l’illégalité de 
lexaction d’un taux excédant six pour cent, et, par consé- 
quent, la nullité du paiement qui aurait pu être fait de cet 
excédent. Sous ce rapport, en autant qu'il s'agit de cet excé- 
dent d'intérêts, nul changement au droit commun, sous lequel 
- le créancier eût continué d'avoir son action pour ce que sa 
créance aurait pu avoir de légitime, si le législateur n'avait 
pas été au delà de la première partie de sa loi. Dans ce cus 
il n’y eût eu ni confiscation ni perte, pour le créancier, car ce 
. n'est point perdre, ni souffrir de confiscation, que d'être 
privé seulement de recevoir, ou d’avoir à rembourser une 
chose qui n’est pas due, telle qu'une somme d'argent pour des 
intérêts déclarés illégaux. La première partie de l'ordon- 
nance n'établissait donc pas une “ pénalité” proprement dite. 
Mais il n’en est pas de même de la deuxième et de la trot- 
sième des choses que le législateur a cru devoir exiger, comme 
devant assurer l'efficacité de son décret prohibitif. Ce sont 
réellement, pour le créancier, des “ pénalités” ; c'est, d’abord 
une “ perte” réelle qu'il doit subir, par la nullité absolue dont 
son contrat même est frappé, et qui le prive, par conséquent, 
du recours que lui laissait encore le droit commun ; et c'est 
ensuite, une confiscation, ou plutôt une amende, selon le mot 
employé dans la version française de l'ordonnance, puisqu’en 
pareil cas, il est rendu passible du triple de la valeur de ce 
qui a fait l’objet du contrat. C'est donc dans cette nullité 
absolue du contrat même, dans cette confiscation, ou cette 
perte, ou cette amende du triple, que consistent les “ prohi- 
bitions ” et pénalités, ” dont parle le préambule de la loi de 
1853, ainsi qu'on va bientôt le voir. Remarquons, d’abord, 
que le titre même de cette loi annonce qu'elle n'a pas pour 
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but d’abroger en entier les lois sur l’usure ; “ Acte pour nwdi- 
fier les lois d'usure ”, porte ce titre. Puis le préambule sex- 
prime ainsi: “ Attendu qu'il est expédient d’abolir toutes 
“ prohibitions et pénalités sur le prêt de l'argent à quelque 
“ taux d'intérêt que ce soit, et de faire exécuter, jusqu'à un 
“ certain point, et pas davantage, toute convention de faire 
“ payer l'intérêt sur l'argent prêté, et d'amender et simplifier 
“ les lois relatives au prêt de l'argent à intérêt.” Comme on 
on le voit, l’objet du statut est d’abolir les “ prohibitions et 
pénalités ” préexistuntes, et non pus de faire disparaître tous 
les règlements sur l'usure. Le législateur continue d'autoriser 
l'intérêt conventionel en matière de prêt, et il veut que la 
convention puisse être exécutée, mais seulement “ jusqu'à un 
“certain point, et pas d'avantage.” Voyons comment il sy 
est pris pour produire ce résultat. Il commence par révo- 
quer purement et simplement la 5° section de l'ordonnance, 
mais pour en reproduire ensuite l'une des dispositions, celle 
de la première partie. Après, il statue “ qu'aucune conven- 
“ tion qui sera faite à l'avenir dans aucune partie de cette 
“ province pour le prêt ou crédit d’argent ou valeur d'argent 
“ à n'importe quel taux d'intérét et qu'aucun paiement fait 
“ en vertu de cette convention, ne rendra aucune des par- 
“ ties à cette convention ou paiement, swette d aucunc perte, 
“ confiscation (loss, forfeiture,” dans l'anglais) pénalité ou 
“ poursuite civile ou criminelle pour usure, nonobstant toute 
“ Joi ou statut à ce contraire. ” (Section 2.) Cette disposition 
porte sur les mêmes objets, mais dans un sens tout à fait con- 
träire, que ceux de la deuxième et de la troisième parties de 
la 5° section de l'ordonnance ; c’est-à-dire, qu’à l'avenir, 
quel que soit le taux d'intérêt qui ait été demandé et reçu par 
le créancier, dût-il excéder celui fixé par cette loi de 1853, le 
créancier ne sera plus atteint, d’un côté par la déchéance de 
son droit d'action pour le principal légitime du prêt qu'il 
aura fait, et pour les intérêts légaux exigibles sur ce prêt, et, 
de l'autre côté, par la pénalité de payer le triple de ce prêt 
Telles étaient les “prohibitions et pénalités” décrétées par 
l'ordonnance, celles qui exposaient le prêteur à perdre. En 
effet, si l'on rapproche les termes, perte, confiscation, péna- 
lité ou poursuite, dont on fait usage dans la 2° section du 
statut, de ceux que le législateur a employés dans l'ordon- 
nance, l'on voit de suite que ces termes ne se rapportent qu'à 
la deuxième et à la troisième partie de l'ordonnance : les 
mots mêmes, “ confiscation ” et “ perte, ” sont ceux de la troi- 
siéme parties (“shall furfeit and lose”). On pourrait être 
porté à ne voir, dans la 2° section du statut, qu’un surcroit 
de précaution de la part du législateur. Il me semble qu'il 
eût dû suffire de l'abrogation pure et simple de la disposi- 
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tion de l'ordonnance, pour faire disparaître les “ prohibitions 
et pénalités ” qu'elle avait établies, à moins qu'on ne suppose 
que le législateur ait rruint que cette abrogation pure et sim- 
ple ne pit être suffisante pour aësurer au prêteur la protec- 
tion qu'il voulait lui donner à l'avenir, et qu'il ne fût encore 
au pouvoir de l'emprunteur de faire surgir de l'ancien droit 
en vigueur avant l'ordonnance, quelques autres “ prohibitions 
et pénalités.” Ce qui prouve, au delà de tout doute, que le 
législateur de 1853, tout en abolissant les “prohibitions et 
pénalités” ne voulait pas néanmoins laisser le prêt à intérêt 
entièrement libre et sans règlement, c’est la disposition que, 
sous la forme d'un proviso, renferine la troisième section du 
statut : cette disposition qui n'est que la reproduction de celle 
que contenait la première partie de la 5° section de l’ordon- 
nance, est en ces termes: “ Pourvu toujours, néanmoins, qu'il 
“ soit statué, que toute convention comme susdit, et toute 
“ garantie pour icelle, sera nulle, en autant, et en autant seu- 
“ lement, qu'il s'agira de l'exédent d'intérêt devenu en con- 
“ séquence payable (thereby made payable, dans l'anglais) au- 
“ dessus du taux de six louis pour le prét de cent louis pour 
“une année, et le dit taux de six pour cent d’intérét, ou tel 
“ autre taux d'intérêt moins élevé qui pourra avoir été con- 
“ venu, sera alloué et recouvré dans tous les cas où il sera 
“ convenu entre les parties que l'intérêt devra être payé.” Cette 
dernière disposition du statut est trop clairement exprimée, 
pour qu'il soit besoin de l'accompagner d'aucun commentaire. 
L'excédent d'intérêt au delà de six par cent, continue d'être 
WUlégal et la convention au moyen de laquelle on voudrait 
l'exiger, est expressément déclarée nulle ; par conséquent, le 
paiement qui en aura été fait est atteint de la même nullité, 
et n'est pas obligatoire pour le débiteur. Car c'est un inté- 
rêt déclaré usuruire, et celui qui l’a payé doit avoir le droit 
de le répéter ou de l’imputer sur le principal et les intérêts 
légalement exigibles, ’c'est-à-dire, jusqu'à concurrence de six 
pour cent. S'il n'avait pas ce droit, la troisième section du 
statut serait un non-sens, et la nullité qu'il prononce serait 
tout À fait dérisoire, surtout en présence de la 21° section de 
l'acte des billets à ordre de 1849, chap. 22, qui porte “ que 
“ toute personne, en escomptant aucune lettre de change ou 
“ billet promissoire, pourra retenir, recevoir ou exiger le mon- 
“ tant de l’escompte ou l’intérét sur le montant principal 

“ spécifié au temps où il sera ainsi reçu ou escompté. ” i 
sufhrait donc au préteur de retenir 25 ou 50 pour cent en 
prenant le billet d'un individu pressé par le besoin, pour pou- 
voir le repousser ensuite, lorsque cet individu, se confiant au 
sens naturel des mots du statut, invoquerait la nullité de la 
convention en ce ce qui regarde l'intérêt excessif. Le cré- 
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ancier serait donc bien venu à lui répondre: vous m'avez 
payé cet intérêt ; done, cet intérêt est parfaitement légal, et il 
n'y a pas lieu à répétition! Que deviendrait alors la sanc- 
tion que le législateur a donnée à sa loi, en déclarant qui y 
aurait nullité en pareil cas ? Il serait done permis aux par- 
ties d'ôter à une convention le caractère usuraire dont la 
loi l'aurait d'avance entachée ! En d’autres mots, il serait per- 
mis de fait de prêter à quelque taux d'intérêt que ce soit! 
Telle serait, ce me semble, la conséquence inévitable de l'in- 
terprétation que l’Intimé s’est efforcé de donner au statut. Si 
une telle interprétation doit prévaloir, il serait infiniment 
mieux de faire disparaître le plus tôt possible la troisième 
section du statut, car le résultat de cette interprétation expo- 
serait cette loi au reproche mérité de n'avoir d'autre effet que 
celui de tendre un piège, en trompant les espérances de 
recours qu’elle est de nature à faire naître dans l'esprit d'un 
malheureux débiteur livré aux étreintes de son avare créan- 
cier. Donner un pareil effet aux dispositions du statut, c'est 
contredire le but dans lequel il a été fait, tel qu’indiqué cla- 
rement dans le préambule. Ce ne serait plus “ faire exécuter 
jusqu'à un certain point, et pus davantage, la convention de 
payer l'intérêt, lorsque cet intérêt excéderait le taux légal. de 
six par cent ; ce serait, au contraire, faire exécuter une telle 
convention, quelqu’excessif que fût l'intérêt exigé par le pré- 
teur. Je ne puis donc pas concourir dans cette interprétation 
du statut. 

Je n'ai plus qu'une remarque à faire, c'est que les 2e et 3e 
sections du statut me paraissent tout à fait remplir le but 
avoué dans le préambule. La personne qui aura prêté à un 
taux excédant le taux légal, c'est plus exposée à perdre comme 
ci-devant. Les pénalités ont disparu ; et le droit d'action est 
restitué au prêteur, non seulement pour le principal réelle- 
ment avancé au débiteur, mais encore pour les intérêts légaux 
sur ce principal, quand même la convention aurait violé la lo! 
en portant l'intérêt à plus de six pour cent. La convention 
pouvant, nonobstant cette violation, être exécutée jusqu'à due 
concurrence du principal et des intérêts légaux, la loi permet 
ainsi de la faire exécuter, jusqu'à un certain point et pas 
davantage. Le but et les dispositions expresses du statui se 
trouvent ainsi remplis. 

Caron, J.: Les faits dans la cause ne paruissent pas souffrir 
de difficulté, il n’est probablement pas nécessaire de s'occuper 
de la question de savoir si le Défendeur était ou non tenu de 
répondre aux questions qui lui ont été soumises sur faits et 
articles ; sans cela, le montant payé est établi par Fleming, qui 
prouve l'état produit. Pourtant, je dirai, en passant, que, mal- 
gré. les décisions qui ont déclaré qu’en pareil cas, la partie À 
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qui l’on impute l'usure n’est pas obligée de répondre, cepen- 
dant, depuis les changements faits à notre loi sous ce rapport, 
jé doute que l'on dit persévérer dans ces décisions, et 11 me 
parait que telle partie devrait, à présent du moins, si elle ne 
e devait pas déjà avant la loi, être tenue de répondre à peine 
de les voir déclarer confessés et avérés. (1) Mais sans s'occu- 
per de cette question plus qu'il ne vient d’être fait, examinons 
le jugement au mérite. La question qu’il soulève est celle de 
savoir si ce qui a été payé par le débiteur en sus et en outre 
de l'intérêt légal de six pour cent doit être imputé sur le 
capital, ou si cet excédent peut être légalement gare par le 
créancier, parce que et pour la raison qu’il a été volontaire- 
ment aye par le débiteur. La solution de cette question 
dépend de l'interprétation à donner à la loi qui » modifié nos 
lois d'usure. (Acte de 1853, 16 Vic., ch. 80.) Depuis la pro- 
mulgation de cette loi, le débiteur qui a payé plus de six.pour 
cent, par forme d'intérêt, a-t-il droit de demander à ce que cet 
excédent soit déduit du capital et des intérêts légaux qü'on 
lui demande? L'acte modifié par cette dernière loi, est la 17e, 
George ITI, ch. 3, (1777); la clause 5e de cet acte est la seule 
qui touche le sujet. Or, cette 5e clause, qui, quant à nous, con- 
tenait toute la loi au sujet des intérêts et de l’usure, comprenait 
trois parties ou dispositions différentes. 1° Elle fixait à six 
pour cent le taux légal de l'intérêt; c'était le seul qui pût être 
accordé et recouvré dans les cas où l'intérêt était exigible et 
dû. 2° Elle déclarait nuls tous actes, contrats ou obligations 
dans lesquels un intérêt plus considérable aurait été stipulé. 
3° Elle décrétait que toute personne qui, directement ou indi- 
rectement, prendrait, accepterait ou recevrait un taux plus 
élevé d'intérêt, pourrait être condamnée à payer trois fois la: 
valeur des argents ou autres choses qu’elle aurait prétés et sur 
lesquels tel intérêt excessif aurait été reçu. ‘Ainsi, d’après l'an- 
cienne loi, vous pouviez sur un prêt, recevoir six pour cent, et 
en poursuivre le recouvrement en justice s'il avaient été stipu- 
lés et non payés. Si vous faisiez un contrat quelconque conte- 
nant stipulation d'un taux d'intérêt plus élevé, cet acte était 
nul, et vous ne pouviez pas exiger le montant stipulé et encore 
moins les intérêts promis. Et enfin, si vous aviez fait un tel 
acte, ou si vous aviez prêté des argents sur lesquels des inté- 
rêts usuraires avaient été exigés, payés et reçus, vous pouviez 
être poursuivi et condamné, sur preuve, à payer le triple de ce 
que vous aviez ainsi prêté. Par l'acte qui régit maintenant le 
sujet (l'acte de 1853, ch. 80), cette 5e clause de l'acte de 1777, 
ch. 3, a été rappelée en entier. Ainsi depuis 1853,cette loi n’ex- 
iste plus et cest à celle qui l’a remplacée qu'il faut regarder : 


(1) V. art. 274C, P. C._ 
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pour juger la contestation qui nous est soumise. Cette nou- 
velle loi ne contient que trois clauses applicables au proces. 
La lère est celle qui abroge l'ancienne et elle se borne à cela. 
La seconde n’est autre chose qu'une explication pour partie de 
ce que le législateur a voulu et entendu faire par la première. 
Celle-ci, comme on l’a vu, fesuit main base sur toutes nos lois 
d'usure : le taux des intérêts, les prohibitions, les pénalités, 
tout était aboli, comme si le législateur eut craint de n'être pas 
compris, 11 a voulu s'exprimer en propres termes quant aux 
profi ditions et pénalités qui jusque là avait existé, lesqu’el- 
es étaient dans le préambule de l’acte censées en devoir être 
abolies en entier : c'est ce qu’il a fait par la seconde clause de 
l'acte, qui en résumé, et traduite dans le language ordinaire, 
signifie deux choses: 1° Qu'aucun contrat où auraient été 
stipulés des intérêts quelqu élevés qu'il pussent être, ne sera 
pas nul à l'avenir comme il l'était par le passé ; c'est ce que la 
clause veut dire par les mots “que la partie qui aura fait tel 
contrat ne sera rendue sujette à aucune perte,” c'est-à-dire, que 
sa créance ne sera plus perdue comme elle l'aurait été avant 
la loi. 2° Que la personne qui aurait fait tel contrat et qui 
aura stipulé et reçu des intérêts à un taux quelconque, ne sera 
pus en conséquence de ce, sujette à aucune confiscation, péna- 
ité ou poursuite pour usure, soit au civil, soit au criminel, ce 
qui veut dire, par suite de cette disposition, le prêteur ne 
pourra plus être poursuivi pour et condamné à payer la valeur 
du triple de ce qu’il aurait prêté à un taux plus élevé que six 
pour cent. L'on voit que la première et la seconde clause du 
statut sont faites dans un seul et même but, celui d’abolir à 
l'avenir les nullités existant par le passé pour tout contrat 
entaché d'usure, et aussi de mettre fin à toutes poursuites au 
moyen desquelles l'on pouvait, avant, obtenir les condamna- 
tions au triple dont il vient d'être parlé. Ainsi, au moyen de 
ces deux clauses, le législateur a accompli l'énoncé qu'il avait 
fait dans le préambule de son acte, lorsqu'il avait dit “ qu'il 
“ est expédient d’abolir toutes prohibitions et pénalités sur le 
“ prêt de l'argent à quelque taux d'intérêt que ce soit.” Or, le 
taux de l'intérêt sur l'argent prêté ayant été aboli par le rap- 
pel de la loi qui le réglait, et les prohibitions et pénalités ayant 
aussi: été abolies, comme on vient de le voir, si le législateur 
sen fût tenu là, il n'y aurait plus eu sur le prêt d'argent 
aucune limites ni restrictions. Ces prêts auraient pu être faits 
librement et à tous taux quelconques dont il aurait pu être 
convenu entre les parties; et tous contrats faits sur le sujet, 
auraient été légaux et valides en entier, et les intérêts stipulés 
quelqu'excessifs et outrés qu'ils eussent pu être, auraient pu 
être demandés en justice, et auraient dû être accordés sans 
diminution ni réduction. En un mot, d'après l'effet de ces deux 
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premieres clauses, les stipulations au sujet des transactions 
pécuniaires auraient été aussi libres et ausi illimitées que 
toutes autres transactions quelconques. Mais le législateur ne 
s'est pas arrêté à ces deux clauses, il avait aussi annoncé dans 
le préambule de son acte, que son intention était non d'abolir 
les lois d’usure, “ mais seulement d’amender et simplifier les 
lois “ relatives au prêt de l’argent à intérêt,” et uussi il avait 
déclaré que son intention était de faire exécuter jusqu'à un 
certain point et pas davantage toute convention de payer 
l'intérêt sur de l'argent prêté. C'est cetie intention ainsi 
énoncée que le législateur a voulu mettre à effet au moyen 
des dispositions contenues en la troisième clause de l'acte, 
laquelle sous forme de proviso y est clairement insérée à l'effet 
de restreindre et limiter l'abolition des lois d’usure, laquelle, 
d’après les dispositions précédentes, était entière et absolue. 
Tout ce qui reste conséquemment de ces lois d'usure, se trouve 
dans cette troisième clause de l'interprétation de laquelle 
uniquement dépend la décision de la difficulté entre les parties 
Cette clause ne revient pas sur ce qui a été déclaré dans les 
précédentes, quant aux confiscations, pénalités et poursuites 
qui ont été abolies, elle laisse, sous tous les rapports, les choses 

ans l’état où les ont mises les clauses précédentes, c’est-à-dire, 
ces pénalités, contiscations et poursuites demeurent abolies et 
éteintes, elle ne revient pas non plus sur ce qu'elle a décrété 
quant à la nullité de ceux qui seraient entachés d'usure. Cet 
acte lui-même,quelles que soient les stipulations qu'il contienne, 
ne sera pas nul, il pourra être exécuté jusqu'a un certain, mais 
jusqu'à un certuin point seulement, comme le dit le préambule, 
et au delà de ce certain point, le proviso le déclare nul dans 
les termes suivants: “ Toute convention comme susdit (c’est- 
“ à-dire toute convention faite au sujet du prêt d'argent) et 
“ toute garantie par icelle, sera nulle en autant et en autant 
“ seulement, de l'excédent d'intérêt devenu en conséquence 
“ payable, au-dessus du taux de six louis pour le prêt de cent 
“ louis, pour une année, et le dit faux de six pour cent d'intérêt 
“ ou tel autre taux moins élevé qui pourra avoir été convenu, 
“ sera alloué dans tous les cas où il sera convenu entre les 
“ parties que l'intérêt devra être payé.” Ainsi, l'on voit que 
cette clause d'abord rétablit le faux de l’intéret aboli par la 
première clause, à ce qu'il était auparavant, savoir, à aix pour 
cent, elle le rend le taux légal, qui sera payé de plein droit, 
chaque fois que l'intérêt sera dû soit par la loi ou la convention, 
si un taux moindre n'a pas été stipulé, comme de raison, 
liberté franche de prendre moins que ce taux légal, mais aussi 
prohibition expresse de prendre etexiger un taux plusélevé, pro- 

ibition faite, non à peine de nullitéde l'acte, pour le tout comme 
avant, mais à peine de nullité quant à cette stipulation de la 
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partie excédant le taux légal. L'acte subsiste quant au principal 
et quant aux intérêts au montant de six pour cent. Action eût 
été portée et jugement obtenu dans toutes cours de justice : 
pour le capital et le taux d'intérêt légal ; mais la demande qui 
pourra être faite, pour plus que six pour cent d'intérêt doit 
être rejetée, cette stipulation ést nulle, et partant ne peut avoir 
effet, elle doit être traitée comme non avenue. 

‘Ainsi, avant la nouvelle loi, tout contrat usuraire, c’est-a- 
dire contenant stipulation d’un intérét plus élevé que le taux 
légal, ne pouvait faire le sujet d'une action légale et devait 
être repoussé daus son entier ; à présent, il peut faire le sujet 
d’une action, la nullité n’est pas totale, elle n’est que relative 
à l'excédent du taux légal ; mais à ce montant, jusqu’à ce point 
elle existe comme auparavant, et toute demande portée en 
justice pour cet excédent, ne peut pas être mieux vue à présent 
que ne l'aurait été celle fondée sur un acte affecté d'usure. Que 
l'on remarque bien que les termes dont se sert la clause en 
question sont, toute convention et toute gurantie pour icelle. 
C’est cette convention quelle qu'elle soit, verbale ou par écrit,et 
toute guruntie faite pour la constater et l’assurer, qui est 
déclarée nulle quant à l'excédent d'intérêt qu'elle pourra con- 
teñir. Ainsi je conviens de vous prêter £100 pour un an, je ne 
vous en compte que: £90, maïs vous promettez verbalement 
ou par écrit, de me puyer £100 avec intérêt, au bout de l'an, 
je porte mon action pour £100 et un an d'intérêt à six pour 
cent, personne: ne peut douter que, si d'une façon ou d'une 
autre, pous prouvez que je n’ai fourni que £90, je n'obtiendrai 
jugement que pour cette somme, avec l'intérêt légal, la con- 
vention faité entre nous, et lu promesse que vous m'avez 
faite de me payer, pour le prêt que je vous ai fait, £10, au dela 
du taux légul, étant à ce montant nulle et devant être déclarée 
telle. Mais supposons qu'au lieu de ne vous compter que £90, 
dans le même cas de prêt, je vous eusse de fait prêté et compté 
£100, thais que pour obtenir ce prêt, vous m’ayez d'avance et 
de ‘votre propre argent payé £10, et que vous vous soyez, 
comme ‘dans l’autre cas, obligé de payer £100 avec intérêt. 
Cette circonstance fera-t-elle quelque changement quant à la 
nature de la‘ transaction et Ja légalité de la convention ? Il me 
semble que non, la transaction variée quant à la forme, quant 
au fond, reste la même. Toujours est-il, dans un cas comme 
dans l’autre, que nous avons fait entre nôus une convention 
d'après laquelle vous m'avez payé et j'ai accepté et recu £10 
de plus que le taux légal. Or, cette convention est déclarée 
nulle quant à cet excédent,et partant, si je vous poursuis pour 
£100 et l'intérêt légal, il me paraît elair que vous pourrez 
m'opposer le paiement de cet excédent, -et non dire qu'elle fait 
partie de notre convention, et que cctte convention étant, aux 
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termes de la loi, nul pour cet excédant, il doit vous être déduit. 
S1 cette déduction ne devait pas être faite, il faudrait deman- 
der par demande incidente, ou par action directe, le rembour- 
.sement de cette somme, procédé inutile et contraire à l'intérêt 
de toutes les parties. Ce que vous pouvez obtenir par recon- 
duction ou action directe, vous devez pouvoir l'obtenir par 
exception. En France, où le contrat usuraire n'était pas tou- 
jours nul pour le tout, le mode que l’on adoptait lorsque des 
intérêts usuraires avaient été payés et reçus, était de les 
déduire sur le capital de la créance. 17 Rép. Guyot, vo usure, 
pages 419 et 418; 3 Chardon, dol. n° 548. Je suis donc 
d’avis que tout intérêt payé au delà du taux de six pour cent,. 
d’après notre droit actuel, peut être offert en compensation du 
capital et des intérêts légaux, lorsque le débiteur est poursuivi ; 
ou bien cet excédent ‘peut être répété par action directe si le 
capitul et cet excédent avaient été payés. 
Faisant l'application de ces considérations aux faits de la 
présente cause, 1l est nécessaire d’en venir à la conclusion que. 
le Défendeur était fondé à prétendre qu'il avait droit de con- 
server par son exception; de même que s’il eût payé 11 aurait 
droit de répéter par action directe, sur les diverses transac- 
tions pécuniaires qu'il a eues avec le Demandeur et pour le ré- 
sultat desquelles il est poursuivi en cette cause, tout ce qu'il 
justifie avoir payé, dans un tempsou un autre, sous une forme 
ou une autre, en sus et au delà de l'intérêt légitime et légal de 
six pour cent Pour soutenir le contraire, l'Intimé a été forcé 
Waller jusqu'à dire que les lois d'usure avaient été abolies en 
entier et à toutes fins, par l’acte de 1853; c'est une erreur 
grave, ainsi que je l'ai démontré, et partant, pour que l'Intimé 
eût raison dans ses prétentions, il lui aurait fallu faire bonne 
cette proposition, qui est repoussée par les termes et’ l'esprit 
de la loi même, et anssi par les démarches subséquentes de la 
législature, qui, à plusieurs reprises depuis cette loi, et notam-. 
ment durant la session dernière, a délibéré sérieusement sur 
l’Apropos d'abolir complètement les lois sur l’usure, déclarant 
par là que sûrement il en restait encore quelque chose, le quel- 
que chose qui en reste, d'après les discussions qui ont eu lieu, 
c'est la fixation d'un taux légal d'intérêt au delà duquel, il: 
n’est pas permis de stipuler, à peine de nullité quant à cet 
excédent. C'est également à tort que l’Intimé a prétendu, par 
son conseil, que quand même cette nullité quant à l'excédent 
existerait, qu'elle ne pouvait affecter les billets sur lesquels est 
fondée l'action, par ce que l'excédent payé, promis ou stipulé, 
n'était pas compris aux billets, mais avait été payé en. dehors. 
et n'en faisait pas partie. Le contraire me paraît établi par la 
preuve, mais en admettant la vérité de cet allégué, il n'en 
serait pas moins. vrai que.la convention de payer. plus de six: 
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ur cent, faisait partie des transactions pour lesquelles les 
billets ont été donnés ; que cette convention étant nulle, don- 
nait au Défendeur poursuivi pour les billets l'exception de 
répétition ou de compensation, de même qu'il aurait eu l'action 
en répétition, sil eût eu payé. L'on peut répondre a l'Intimé 
dans les termes de lord Manstield : “There is no contrivance 
whatever by which a man may cover “usury.” J’étais forte- 
ment sous l’impression que le statut contenait une clause ou 
une disposition allant & dire, que lon ne peut exiger par 
action plus de six pour cent au cas où il aurait été stipulé. il 
n'y avait pas cependant droit à répétition, sur ce qui aurait 
été payé de plus; je crois qu’une telle clause était contenue au 
bill lorsqu'il fut présenté, et que depuis elle en aura été retran- 
chée. Quant à l'objection faite par l'Intimé, que les intérêts 
usuraires, ce n'est pas l'Appelant qui les a payés, c'est le nom- 
mé Fleming, et que les déduisant à l’Appelant, ce serait le faire 
profiter de ce qui a été payé par un autre. Lu réponse à cette 
objection, au cas où elle serait fondée en fait, c'est que sur les 
transactions pécuniaires dont le Demandeur poursuivait l'exé- 
cution, il n'avait droit de recevoir qu’un certain montant d'in- 
térêt, réglé et décrèté par la lo', que tout ce qu'il demandait 
on avait reçu en sus était illégal, et que s'il l'avait reçu, 1 
devait le déduire, ou s'il ne l'avait pas reçu, il ne pouvait pas 
le demander. Ce qui est certain, c’est que dans cette cause le 
Demandeur ne peut obtenir jugement que pour le montant 
qu'il a prêté et pour l'intérêt légal sur ce montant ; ainsi lui 
accorder davantage et le laisser profiter de ce qu'il aurait reçu 
en sus, serait lui accorder ou lui laisser ce que la loi déclare ne 
lui pas appartenir ; ainsi, pourvu que le Demandeur obtienne 
Jugement pour ce qui lui est légitimement dû, qu'il soit satis- 
fait et qu'il ne s'occupe nullement de la manière dont les cho- 
ses se régleront entre l'Appelant et Fleming, les deux débi- 
teurs, qui tous deux ensmble ne doivent pas être condamnés à 
lui payer plus qu'il ne lui est dû. Je suis donc d'avis que le 
jugement doit être infirmé, et que l'exception de l’Appelant 
doit être maintenue, et que sur le jugement à rendre doit être 
déduit tout ce que l’Intimé a reçu sur le prêt constaté par les 
billets en cette cause, en sus et en outre de l'intérêt légal, si 
l'état produit par Fleming est prouvé et correct, le jugement 
devrait être pour la balance qui y est établie. Faits et articles 
pris pour confessés et avérés complètent la preuve. 

AYLWIN, J. : 1 wholly concur in the opinion expressed by his 
Honor. I have only to draw particular attention to the ans- 
wers upon faite et articles. The Respondent, confessedly a 
dealer in money, keeps no books of account, and when an 
account is presented to him, exhibiting-day and date for each 
payment made to him, by his supposed debtor, ignores it. If 
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upon the present occasion he loses anything, he has himself 
alone to blame. The evasion to answer is glaring; he ought to 
know what he has received, and if he knows it not, with what 
face does he make his charge ? In a commercial community, 
and between traders, above all those who deal in money, the 
keeping of books is a matter of absolute necessity. Without 
this, fraud would be uncontrollable. In giving to the Appel- 
lant the benefit of an honest and direct answer, to the 36th 
and 37th interrogatories propounded, I hold that we do the 
Respondent no wrong. The examination upon faits et articles 
is designed to wring out the truth from an unwilling party. 
To obtain this end, public and oral examination is now had in 
England. In Lower Canada the interrogate is not subjected to 
a test so severe, but the milder ductrine of examination upon 
questions in writing. produces the same result. That doctrine 
is to be found in the law of Rome, (Digest 42, tit. 2, de con- 
fessis 6, de omnibus tribunalibus § 1, «1 quis incertum confi- 
teatur urgeri debet, ut certum conjiteatur.) See in explana- 
tion, Brissonius de formulis, lib. 5, page 354, No xu. Juris- 
jurand in actionibus personalibus formula : Dari oportere vel 
_ non -oportere. It was acted upon in France, though so great a 

master as Pothier, has questioned the value of its operation. 
With all reverence for so high a name,in matters of procedure, 
even his authority has been questioned, and, in this respect, I 
think rightly. In the practice of old France, the interrogate 
was sometimes ordered to answer catégoriquement ; in my 
Opinion, this is not a proper case to take that course. The 
Respondent has had his day in court to answer, and must 
abide the result of that answer. 

DuvaL, J., dissented from the Judgment rendered, and in 
substance said: The Plaintiff contends: Ist, That the money 
over and above the legal rate of interest was paid by Fleming 
and not by Defendant, and, therefore, that Defendant cannot 
recover it back or deduct it from the amount demanded. 2nd, 
That the statute denies the action condictio indebiti for the 
monies 80 paid. 

The argument of Plaintiff is, that whatever the debtor has 
willingly paid on account either of interest or of capital, he 
cannot by law recover back, and what he cannot recover back 
by direct means ought not to be allowed him indirectly. The 
late statute evidently intended that courts should not interfere 
in the case of usurious contracts, where the parties had faith- 
fully executed them either in whole or in part according to 
agreement. Defendant answers that the 3rd section makes the 
contract void for the excess of interest, and that it 1s this 
contract the court is called upon to enforce. I am of opinion 
that Plaintiff ought to recover the amount demanded. The 
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court is not called upon to enforce the payment of any interest 
beyond six per cent. Plaintiff only asks a judgment for his 
capital and the legal interest. It is Defendant who weshes to 
revert to past transactions and get back money willingly paid. 
The second section of the act 16 Vict., chap. 80, appears to 
me to condemn such a pretention, and the preamble of the 
statute explanatory of the intention of the legislature confirms 
this view. 

JUDGMENT: La cour, 1° considérant que la cinquiéme sec- 
tion de l'ordonnance de 1777 (17 Geo. III), chap. 3, qui avait 
reglementé le taux de l'intérêt, contenait trois dispositions ou 
parties distinctes ; la première permettant, en dérogeant au 
droit commun, de stipuler des intérêts n’excédant pas six par 
cent, et donnant au créancier un droit d'action pour en obtenir 
le paiement ; de sorte que des intérêts stipulés ou perçus au 
delà de six par cent, ont continué d'être, quant à cet excédant, 
des intérêts illégaux et par conséquent usuraires ; la seconde 
allant jusqu'à déclarer que,“ tous contrats, obligations ou con- 
“ventions quelconques,” qui auraient donné lieu à un tel excé- 
dent d'intérêt, seraient “ totalement nuls ; ” et la troisième im- 
posant une autre pénalité, en décrétant que “ tous particuliers 
qui prendraient directement ou indirectement, accepteraient ou 
recevraient une plus forte demeure (intérêt) encourraient, 
pour chaque contravention, une amende du triple de la somme 
d'argent, de la valeur des marchandises ou autres effets quel- 
conques ” qui auraient fait l'objet de tels contrats obligations 
ou conventions. 2° Considérant qu'il est vrai que le statut de 
1853,chap. 80, révoque d'abord {a cinquième section de l'or- 
donnance de 1777, et déclare ensuite (2e section) “ qu’aucune 
“ convention qui sera faite à l'avenir dans aucune partie de 
“cette province pour le prêt ou crédit d'argent, à n'importe 
“ quel taux d'intérêt et qu'aucun paiement fait en vertu de 
“ cette convention ne rendra aucune des parties à cette con- 
“ vention ou paiement, sujette à aucune perte, confiscation, 
“ pénalité ou poursuite civile ou criminelle pour usure, nonobs- 
“ tant toute loi ou statut à ce eontraire.” 3° Mais considérant, 
d'un autre côté, que le statut de 1853 n’a pas eu pour but d'a- 
broger en entier les lois sur l'usure, ce qui résulte clairement, 
1. de son titre même qui porte, “ Acte pour modifier les lois 
d'usure ;” 2. de son préambule qui est en ces termes : “ atten- 
“du qu'il est expédient d’abolir toute prohibition et pénalité 
“sur le prêt de l'argent à quelque taux d'intérêt que ce soit et 
“de faire exécuter jusqu'à un certain point, et pas davan- 
“ tage, toute convention de payer l'intérêt sur de l'argent prêté 
“et d'amender et simplifier les lois relatives au prêt de lar- 
“ gent à intérêt ; ” 3. de la troisième section du même statut, 

puisqu'elle reproduit, dans les termes suivants, le dispositif de 
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la premièrs partic précipitée de la cinquième section ‘de l’or- 
donnance : “ Pourvu toujours néanmoins, et qu’il soit statué, 
“ que toute convention susdite, et toute garantie pour icelle, 
“sera nulle, en autant, et en autant seulement, qu'il s'agira. 
“ de l'excédent d'intérêt devenu en conséquence payable au- 
“ dessus du taux de six louis pour le prêt de cent louis, pour 
“ une année, et le dit taux de six pour cent d'intérêt, ou tel 
“ autre taux d'intérêt moins élevé qui pourra avoir été con- 
“ venu, sera alloué et recouvré dans tous les cas où il sera 
“ convenu entre les parties que l'intérêt devra être payé ; ” 
4° Considérant que tout l'effet du statut de 1853, a été de 
faire disparaitre seulement “ les prohibitions et pénalités ” 
préexistantes, c'est-à-dire, celles décrétées par les deuxième et 
troisième parties précipitées de la cinquième section de l’or- 
donnance ; et de maintenir la convention, quoique entachée 
d'usure, et de donner au créancier un droit d'action pour le 
principal et aussi pour les intérêts stipulés, mais seulement 
Jusque concurrence de six pour cent; que l’excédent d'intérêt 
au delà de ce taux, continuant d'être illégal,et, par conséquent 
usuraire, et lu convention, au moyen de laquelle on prétendait 
exiger cet excédent, étant expressément déclarée nulle pro 
tunto, il s'ensuit que le paiement qui en a été fait, est atteint 
de la même nullité, et n'est pas obligatoire pour le débiteur qui, 
en pareil cas, a droit d’en faire l’imputation juequ'à due con- 
currence sur le principal ou les intérêts légitimes de la créance, 
Considérant que, bien que l'Intimé en répondant au vingt- 
deuxième interrogatoire sur faits et sur articles, ait admis qu'il 
faisait le négoce d'effets de la nature de ceux dont il s'agit en 
cette cause, ila néanmoins déclaré qu'il ne tenait ni journal ni 
mémoire, ni livres de compte; que, d'ailleurs, il a répondu 
d'une manière évasive, surtout en ce qui regarde les trente- 
sixième et trente-septième interrogatoires, prétextant qu'il 
avait oublié le montant des sommes par lui avancées d’un 
côté et par lui reçues de l'autre ; qu'à raison de ce que dessus 
les dits interrogatoires doivent être tenus pour confessés et 
avérés ; et vu la preuve requise en conséquence à l’Appelant, 
ainsi que la déposition de John R. Fleming, témoin entendu en 
cette cause, et vu aussi le mal jugé du tribunal dont est appel, 
en rejetant la motion de l'Appelant du vingt-troisième jour de 
février dernier. Infirme le Jugement rendu le vingtième jour 
de mars 1857, par la Cour Supérieure siégeant à Montréal, 
Et cette cour procédant à rendre le jugement que la Cour 
Supérieure aurait dû rendre, condamne |’Appelant, suivant 
ses offres, à payer à l'Intiné, pour balance et parfait paiement 
du montant réuni des quatre billets produits par VIntimé au 
soutien de sa demande, la somme de quarante-cing livres huit 
schellings huit deniers et demi, cours actuel, avec intérêt à 
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compter du neuf juin 1856. L'honorable M. le Juge DuvaL 
différant d'opinion. (2 J., p. 43, et 7 D. T. B. C., p. 405.) 

7 HENRY Stuart, for Appellant. 

CHERRIER, DORION et Dorion, for Respondent. 


RAPPORT DE COLLOCATION.—CONTESTATION.—DELAL 
SUPERIOR Court, Montreal, 27th June, 1857. 
Coram Smita, J., MONDELET, J., CHABOT, J. 


ForsyTH vs. Morin et al., and divers Opposunts. 


Held: That a party who shews, upon affidavit, error and inadvertance 
in omitting to ve a contestation tu a report of distribution within the 
eight days fixed by the rules of practice, will not afterwards Le allowed 
to fyle such contestation, although he makes special application founded 
upon affidavit. (1) 


The Plaintiff was Opposant in this cause for the proceeds of 
the sule of immoveables. An attorney of Montreal, some days 
previous to the 18th May last, had been charged by Plaintiff's 
attorneys, Sicotte and Chagnon of St. Hyacinthe, to examine 
the report of distribution, so soon as it had been posted up, 
to ascertain whether Plaintiff, as Opposant, had been colloca- 
ted, and to write them forthwith respecting the matter. The 
Montreal attorney had accordingly examined the report, 
within a day or two after it was posted up, the 18th May 
being the day it was posted up, and seeing that Plaintiff was 
collocated for the amount of his demand, did not notice that 
he had demanded a further sum by his opposition for which 
he was not collocated. He reported to Sicotte and Chagnon 
that their client was collocated for his entire demand. The 
non-cullocation of Plaintiff for the amount of his opposition 
was only discovered the 19th June, following, and on the 20th 
June, the court was moved upon affidavit to allow Plaintiff to 
contest the oppositions of the Opposants Cadoret and 
Dufresne who had been collocated before him as to his oppo- 
sition. 

PER CuriaM: This is an application to contest a report of 
distribution after the lapse of eight days allowed for doing se. 
It is refused ; otherwise there would be nothing fixed or sta- 
ble. Motion dismissed. (2 J., p. 59.) 

SICOTTE AND CHAGNON, for Opposant Forsyth. 

LAFRAMBOISE AND PAPINEAU, for Opposants Cadoret and 

Dufresne. 


(1) V. art. 742 C. P. C. 
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MARITAL AUTHORIZATION. 
SUPERIOR COURT, Montreal, 29th November, 1856. 
Coram Day, J., SMITH, J., (C.) MONDELET, J. 
LAVIOLETTE vs. MARTIN. 


Held: That a married woman abroad does not need the express 
authorization of her husband.to convey land in Lower Canada, pro- 
vided the deed of conveyance be sufficient according to the laws of her 
domicile where such deed was made. (1) 


On the 23rd November, 1837, Marie Clotilde Pinsonnault, 
wife of Francois Baby, gave three obligations, passed before 
Gibb and colleague, notaries, in favour of Cameron, Cowie, 
and Dease, the first for £1000, and the two others for £250 
each; for securing the payment of which, she hypothecated 
750 arpents of land in the seigniory of La Salle. These obli- 
gations were registered on the 11th December, 1837, at the 
registry office of the county of L’Acadie, and, on the 21st 
January, 1838, at the registry office of the county of Hun- 
tingdon. On the 15th December, 1837, Baby and his wife, 
being then refugees at Albany, in the United States, sold to 
Orville Clarke the said 750 arpents, mortgaged as above by 
Mme Baby, and being her own family property (propre); 
and it was not alleged in the deed of sale that Mme ‘Baby 
was thereto authorized by her husband. On the 23rd 
January, 1839, Clarke sold the land so acquired to Comstock ; 
and, on the 21st March, 1851, by acte passed before Brisset, 
notary, and his colleague, Milligan, both in his own name 
and as attorney of Comstock, sold to Toussaint Martin a por- 
tion of the land in question, to wit: three arpents by twenty- 
seven. Martin obtained sentence of ratification of his pur- 
chase on the 18th June, 1842, without opposition, and regis- 
tered his title on the 30th October, 1844, in the registry 
office for the county of Huntingdon, within which was 
situate the land. On the return of Mr. and Mrs. Baby to 
Canada, Clarke, apprehensive that he had not received from 
them a sufficient title to the land by the deed of the 15th 
December, 1837, procured from Mme Baby, authorized by 
her husband, by acte received before Louis Panet and collea- 
gue, notaries, at Quebec, on the 24th June, 1844, a ratifica- 
tion of the deed of the 15th December, 1837, a new sale of 
the same land, subject to the above mortgages, as had been 
stipulated in the deed of the 15th December, 1837; and it 
was then declared that the supplementary deed was given to 


(1) Voir art. 177 C. C. 
TOME VI. 23 
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supply the omission of the clause of marital authorization in 
the deed of 15th December, 1837. On the 17th April, 1847, 
Comstock procured from Clarke an acte passed before Craw- 
ford and colleague, notaries, to the same effect, and nearly in 
the same terms. On the 13th August, 1842, before Guy and 
colleague, notaries, Cameron, Cowie and Dease transferred 
their obligations tu Nathan Colborn. These transfers were 
registered by memorial on the 3lst August, 1842, at the re- 
gistry office for the county of St. Johns, for securing the 
capital sums, and the arrears of interest accrued. On the 
30th May, 1843, before the same notaries, Colborn transferred 
the same obligations, “ To the president, directors and com- 
pany of the mechanics and farmers’ Bank of Albany, and 
to the president, directors and Company of the Canal Bank 
of Albany,” these last transferred their rights by deed of 
date Ist July, 1843, passed before Belle and colleague, nota- 
ries, to George Weekes, in his quality of assignee, to the 
bankrupt estate of Colborn. On the 22nd January, 1844, by 
ucte passed before Belle and colleague, notaries, Weekes, in 
his said capacity of assignee, transferred the said obligations 
to the said Banks. Finally, Plaintiff, by deed of transfer 

assed before Lacoste and colleague, notaries, of date 2nd 

ay, 1850, obtained from the said banks the cession of the 
said three obligations and claims; and the present action has 
been instituted by the Plaintitt, as assignee, of the entire sum 
of £1500, for which he sued the Defendant hypothecarily in 
January, 1851. The Plaintiff, by his actian, alleged the ab- 
solute nullity of the deed of sale of 15th December, 1837, hy 
Mme Baby, of the immoveables therein described ; that she 
remained proprietor until the 28th June, 1844, when she sold 
them under the authorization of her husband ; that the title 
under which Defendant held, only took effect from the 28th 
June, 1844, day of the legal sale by Mme Buby ; and that, 
consequently, the judgment of ratification obtained by Defend- 
ant on the 18th June, 1842, could not in any way discharge 
the immoveable, as he had not at that time a legal and per- 
feet title. The chief ground of defence was, that Baby and 
his wife, being in the United States, at the date of the deed 
of the 15th December, 1837, Mme Baby did not require the 
special authorization of her husband to contract or sell her 
land ; that her incapacity ceased on living the limits of Lower 
Canada, where she had married ; and that the ratification of 
28th June, 1844, had the effect of making valid what was 
previously null; and, besides, Plaintiff’ had admitted the 
legality of the title of Defendant in sueing him in this court 
in 1847, as assignee of his vendor, Comstock.  Plaintitt 
answered that the deed of sale of 15th December, 1837, was 
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an absolute nullity, for want of the authorization of Baby, 
the husband ; and that the judgment of ratification, of date 
18th June, 1842, was consequently without effect. That 
furthermore, by the judgment of March 12th, 1850, rendered 
in the action of Plaintitf against Defendant for the recovery 
of the price of the sale, the court had recognized that the . 
obligation for £1000 above-mentioned, was hypothecary, 
inasmuch as the judgment was only rendered on condition 
that Plaintiff should give security to Defendant that he 
should not be troubled for the payment of this hypothéque, 
and that this judgment of the 12th March, 1850, had the 
effect of a judicial contract between Plaintiff and Defendant. 

The chief question of law raised by the issues, and that 
determined by the court, was the incapacity of Mrs. Baby to 
contract, even in foreign parts, without the authority of her 
husband ; or, in other words, the statute regulating the statws 
of a married woman, according to the 228rd, 226th and 234th 
articles of the custom. Is this statute real or personal, or a 
mixed statute, as some authors contend ? 

BERTHELOT, for Plaintiff, contended for the following propo- 
sitions ; 1st. That Baby and his wife being married in Lower 
Canada, under the empire of the 223rd, 206th and 234th Articles 
of the Custom, which incapacitated the wife from contracting 
without the authorization of her husband ; this incapacity con- 
tinued to attach to her person, notwithstanding the change of 
domicile of her husband: (Merlin, Autorisation maritale, sec. 
10, § 4; Bouhier, ch. 23, No 3; Boullenois, tom. 1, tit. 2, 
ch. 5, obser. 29.) That this doctrine had been recognized by a 
judgment rendered in the case of Rogers vs. Rogers, in January, 
1848, 2 R. J. R. Q., p. 290, by Rolland, Gale, Day and Smith, 
Justices. 2nd. That the principal object of the indenture of . 
15th December, 1837, being the alienation of the estate of 
Mme. Baby, this alienation required to be regulated by the 
rules of a real statute; that this sale was therefore radically 
null for want of authorization by the husband, and also be- 
cause Baby was selling the propre of his wife. The ratification 
which was made on the 28th June, 1844, could not render it 
valid, so that it was only by the new sale that Madame Baby 
made a legal alienation of her property. If this were the case, 
then Plaintiff was well founded in enforcing his hypothecary 
claims against the lands of Defendant. This right was recogni- 
zed by ‘the judgment of the 12th March, 1850, in his first suit 
against Defendant, and the same right should be accorded 
now. 3rd. That the judgment of the 12th March, 1850, had 
the effect of establishing a judicial contract between the par- 
ties ; and Defendant could not claim at the present time con- 
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clusions contradictory of those pronounced in his favour 
against Plaintiff by that judgment. 

LORANGER, Q. C., for Defendant, maintained the following 
propositions ; 1st, That, on the 15th December, 1837, date o 
the sale from Baby and his wife to Clarke, the vendors had 
. their domicile at Albany, place of the sale ; that the laws of 
the State of New-York should regulate the form of the deed 
of sale, and this deed, being in conformity with these laws, 
was binding on the parties ; 2nd, That the marital authoriza- 
tion required in Lower Canada to make valid the contract of 
a married woman, is restricted to the territorial limits where 
the custom is in force, and the parties domiciliated 
beyond these limits can dispose of the property within 
these limits, without mention of this furmality ; 3rd, That 
Mme Baby could legally sell to Comstock the property situate 
in Lower Canada, in following the forms required by the 
laws of New York, and that these laws did not require the 
marital authorization as did the laws of Lower Canada; 4th, 
That this sale being valid, the sale by Clarke to Comstock 
and by the latter to the Defendant, were valid also; conse- 
quently, Defendant rightly registered his deed of acquisition, 
and the ratification of title obtained by him an the 18th June 
1842, purged the mortgage of the Hudson’s Bay Company ; 
5th, That the ratification made by Mme Baby, on the 28th 
June, 1844, was a useless formality ; so also of the second 
sale, of date the 17th April, 1847, by Clark to Comstock. 

MONDELET, J., dissenting, said: There could be no doubt 
but that, had Mme Baby made the conveyance in question 
in Lower Canada, it would have been null and void under 
the 123rd article of the Coutume de Paris. The question 
then was, whether such contract was valid when made in the 
State of New York, where the authorization of the husband 
was not necessary. This brought up the question, whether 
the law of the matrimonial domicile, or of the new domicile 
was to govern this case. And if the latter be the one that 
governed in case of personal contracts, the question then 
arose whether such law could regulate the present case, 
where the alienation of real estate was concerned ; or, in other 
words, was the law requiring the authorization of the hus- 
band a real or personal statute. If it be held to be personal, 
the sale would undoubtedly be good ; but, if real, it would be 
radically null, and no means would exist of remedying the 
defect. The rule of law that regulated this question was to 
see whether the prineipal object had reference to personal 
action or real estate. Here the principal object of the con- 
tract had reference to the alienation of real estate, and con- 
sequently the laws governing it must be held to bea real 
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statute, and therefore confined to the State of New-York ; so 
that the deed of sale, being governed by our laws, must be 
held to be absolutely null and void. His Honor cited Merlin, 
Autorisation maritale, sec. 10; Demolombe, vol. 1, N° 76; 
Pothier, Puissance maritale, N° 5; and Story, Conflict of 
lawa, verbo Domicile. 

Day, J., rendered judgment and said: The first question 
to be decided was, did the judgment of ratification purge the 
land in question from the hypotheques, and this involved the 
question whether the deed of 1837 was valid or not, or, in 
other words, whether the want of authorization by the husband 
was sufficient to invalidate a deed executed in a country 
where such authorization was not required by the law of the 
land. There could be no doubt but that the status of the wife 
was governed by her matrimonial domicile, and that the laws 
of such domicile governed her legal capacity to contract. There 
was no difference of opinion among the autorities on this point. 
But when we come to the question whether the law of the 
matrimonial domicile could be abrogated by a change of do- 
micile, we find that there is considerable difference of opinion 
among jurisconsults ; although it would be found that a 
majority, and it might be said all the french jurisconsults 
were in favour of this position. Merlin, after holding the 
opposite opinion for forty years, was compelled at last to 
declare it untenable; and president Bouhier appeared to be 
the only person of note who adhered to the opposite opinion. 
The law, then, that must be held to govern the status of 
wives was the law of the local domicile. Applying this view 
to the present case, it would appear that Mme Buby, although 
married in Canada, must be governed by the laws of the State 
New-York as to her capacity to enter into contracts ; and that, 
therefore, she could validly contract without the authoriza- 
tion of her husband, as that formality was not required there. 
His Honor cited Fœlix, Drow international ; Merlin, Ré- 
pertoire, verbo Autorisation maritale. The question then 
arose whether the law that governed the capacity of the 
wife was real or personal ; and, if held to be personal, 
whether such law could rule and over-ride real property 
here. In fact, the whole question turned upon the diffe- 
rence between a real and personal statute. He thought 
that his learned brother had confounded the thing with its 
consequences in the view he had taken of the question. Of 
course, if the law that maintained the necessity of marital 
authority in contracts by the wife, was real in its nature, 
then the opinion of the majority of the court would be 
unfounded ; but, if its essential character be hell to be personal, 
every consequence of that law, whether it affected moveables 


358 RAPPORTS JUDICIAIRES REVISES 


or immoveables, must be governed by that statute. His opinion 
was, that the chief object of that law was to regulate the 
status of husband and wife, and the protection of the property 
of families ; and the mere fact, that questions concerning real 
estate were sometimes involved, did not of itself determine 
the nature of the law. It was difficult, hovewer, to draw out 
the nice distinctions involved in this question without having 
the advantage of that precision which was only to be obtained 
by reducing one’s thoughts to writing ; and, therefore, he con- 
sidered that it would be more satisfactory to determine the 
question by authority. His Honor cited Merlin, Autorisation 
maritale, sec. 10, and, applying the rule there laid down, said 
it wag evident that if Mme Baby, while in Canada, had 
undertaken to transfer property situate in the State of New- 
York, without being authorized by her husband, such transfer 
would have been null and void. Also, Felix, Droit interna- 
tional, p. 30, n° 22, and page 40, n° 30. There were several 
analogous cases to be found under those customs where the 
authorization of the husband was necessary, in order that 
the wife might make a valid will, vide Pothier, Puissance 
maritale, n° 44,and Passim, 2nd vol. Journal du Palais, 
where by an arrét of 16th July, 1673, the view of the question 
taken by the court was sustained by an exactly analogous 
' case, with respect to a will made at Paris. In Merlin, vo 
Majorité, sec. 5, p. 419, the same rule was laid down with 
respect to puissance paternelle, and that being a personal law 
in the same degree as the puissance de mari, the rules apply- 
ing to one would equally apply to the other. Merlin, p. 615, vo 
Autorisation maritale, cites two arréts to the same effect. 
See also Merlin, vo Testament, p. 266, sec. 1, art. 5; Story, 
Conflict of laws, n° 52, cited by his learned brother, where, 
be must say, that he found the reasoning of Judge Story very 
inconclusive and unsatisfactory ; Zdem, p. 127, n° 137 ; Froland, 
Mémovre, ch. 7, p. 156; 1 vol. Burge, p. 149, n° 59, sec. 633 ; 
Hubert, n° 12, sec. 1, 5, 6 and 7 ; Nouveau Denisart, vo 
Autorisation, sec. 2, p. 795 ; Pothier, Coutume d'Orléans, 
Traité de communauté, ch. 8, n° 144, p. 327, n° 247. Upon 
the whole, the court had no hesitation in saying that the 
capacity of wife involving the necessity of marital authority 
was a personal statute; and, being such, must be measured, 
not by its consequences, but by its essential character, which 
was universal, running into territories where other laws 
prevailed, and governing alienation of real property within 
such territory ; and, under this view of the question, the deed 
of sale was valid, and there existed no necessity for any sub- 
sequent ratification. The Defendant became proprietor in 1837, 
obtained since a judgment of ratification, and by virtue thereof 
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purged the land from all hypothèques, those sought to be 
enforced among the number. “ The court, considering that it ' 
appears that the deed of indenture and conveyance, made and 
executed on the fifteenth December,one thousand eight hundred 
and thirty-seven, by Francis Baby and Marie Clotilde Pin- 
sonneault, his wife, to and in favour of Orville Clarke, of the 
land and premises situate in the township of Sherrington in 
in this province, was so made and executed in the city of 
Albany, in the State of New-York, one of the United States 
of America, then being the actual domicile of her, Marie Clo- 
tilde Pinsonneault, and according to the laws and usages 
then in force in the United State and that by the usages and 
laws of the said State, it was not necessary that any marital 
authorization should be given by Francis Baby to Marie Clo- 
tilde Pinsonneault, his wife, in order to confer upon her the 
capacity to make and execute said deed, or to render the same 
valid and effectual for the alienation and conveyance of said 
land and premises. “ And, considering that, by virtue of said 
deed and of the capacity of Marie Clotilde Pinsonneault so 
to contract and alienate without the marital authorization of 
Francis Baby, her husband, Orville Clarke became and was, 
by the laws in force in this province, the lawful proprietor of 
said land and premises, and his conveyance thereof was valid 
and effectual, and that Defendant, by virtue of the deed of 
sale, bearing date the twentieth of March, 1841, to him made 
by David Milligan as well in his own name as acting for 
Peter Comstock, legally acquired the land and premises there- 
on described and intended to be conveyed. And, further, con- 
sidering that, by reason of the judgment of ratification and 
confirmation of said last mentioned deed, rendered on the 
eighteenth day of June, 1842, on the application and in favor 
of Defendant, and by force of the statute in that case pro- 
vided, the said last mentioned land and premises became and 
were purged, freed and discharged from the hypothecations and 
mortgages in the said declaration set forth, and from all other 
hypothecation created or existing thereupon, up to the said 
twentieth day of March, 1841. Doth maintain the exception 
of Defendant, in that behalf pleaded, and it is considered that 
the action of Plaintiff be and the same is hence dismissed.” 
Mr. Justice Mondelet’s dissent does not appear in the judgment 
as recorded. (2 J., p. 61.) 

CARTIER and BERTHELOT, for Plaintiff. 

LORANGER, POMINVILLE and LORANGER, for Defendants. 

Authorities cited by Plaintiff: Pothier, tome 3, De la pusssance du mari, 
n°’ 74, 78; tome I, Transport de créance, pp. 670, 671, n** 554-558 ; Solon, 
tome 2, Nullité, n° 300, 301 ; Sur différence entre ratification générale et spéciale, 
pp. 266, 267, n° 309 ; Femme ne peut ratifier tant que dure la communauté, 
p. 297, pp. 328. 329, n* 364, 365, 366; Ratification ne préjudicie pas aux 
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tiera, pp. 333, 334, 335, n° 371, 372; Ancien Denisart, tome 4, Ratifcation, 
p 95, n° 2-7; Coutume de Paris, Petit Ferrière, t. 2, art. 223, 226, 234; 

oncet, Des juyements, tome 1, 12-16, n°89, 10; pp. 43-45, nos 32, 33; pp. 108- 
105, n° 79 ; p. 114, n° 85; tome 2, p. 39, n° 356; Félix, Droit i ional, 
pp. 28-33, n°8 22, 25; pp. 43-45, n° 30; pp. 39, 40, n° 29; pp. 52-54, n° 31; 
P. 55, n° 32; pp. 85-87, n° 47-49 ; p. 95, n° 54; p. 111, n°8 62, 66; pp. 116- 

19, n°8 65, 66; EP 124, 125, n° 69; 9 Geo. IV, cap. 20, s. 1; 4 Vic., cap. 30, 

4;7V., ch. 22, s. 12;7 Vio, cap. 10, ss. 31, 32, 66, 67; Burge 1, ch. 7, 
sec. 8, pp. 159, 607, 613, 619, 620, 623 > Louisiana Condensed Reports, tome 
3, p. 663, &c., 667, 675, 679; Demolombe, tome 1, n° 75-77, pp. 86, 87; 
Merlin, Rép., Autor. maritale, sec. 10, §§ 3, 4 ; Effet rétroactif, sec. 3, § 2, 
art. 5; Ratification, sec. 3; Boullenois, tome 1, pp. 45, 48, 50 ; tome 1, p. 20), 
202 ; and vol. 2, tome 1, ch. 2, obser. 5, pp. 101, 102 : tome 1, pp. 105-108 ; 
Rourjon, tome 1, De la loi qui s'applique à la personne ; tome 2, ch. 4, 8. 3, 
n° 15; Lacombe, Ji faut que le mot ‘‘ autorisé” soit apposé. 

Authorities cited by Defendant: Art. 223, 226, et 234 de la Coutume; 
Merlin, Autor. maritale, sec. 10, § 4; Bouhier, chap. 23, n° 3; Boullenois, 
tome 1], tit. 2, chap. 5, obser. 29; Boullenois, Traité de la personnalité et de la 
réalité des lois, tit. 1, chap. 2, de la page 44 à la e 52; Froland, Mémoires 
concernant la qualité des statuts, chap. 5, n° 1 ; Bouhier, Sur lea coutume: de 
Bourgogne, chap. 23, n° 59; Œuvres de D’Aguesseau, vol. 4, p. 660, 54° 
plaidoyer ; Froland, Mémoires sur les statuts, chap. 7, vol. 1 and 2; Pothier, 
Coutume d'Orléans, chap. 1, sec. I, art. 6; 1 Merlin, vbo Statut; Idem, 
Autorisation maritale, sec. 10, n%2 et 3; Merlin, vol. 12, vbo Testament, 
sec. 1, 8. 5. art. 1; Idem, art. 2; Fœlix, Droit international, liv. 2, tit 1, 
ch. 1, et 2, sec. 1; Pothier, Coutume d'Orléans, tit. De la com. int., ch. 8, 
§ n° 144, p 322, et n° 147, p. 323; Anc. Den., vo Autorisation, § 1, n°5, 6, 
7,3; § 3, n° 4, p. 799 ; Pothier, Cowume d'Orléans, int. gén., ch. 1, 
§ 1, n° 6; Nouv. Den., vo Autorisation, 2, n° 18, p, 795 ; 2 Journal 
du Palais, p. 75; Rép. de Merlin, vo Testament, sec. 1, 8 5, art. 1, pp. 265, 
266 (1* and 24 col.) 267, 268; Fœlix, De tnst., p. 30, n° 22; Pothier, Puis- 
sance marilale, n° 44; 4 D’Aguesseau, p. 660, 54€ plaidoyer ; Merlin, Rép., 
vo Testament, sec. 1, § 5, art. 1*; Journal du Palais, Arrêt du 26 juillet 
1673 ; Fœlix, De tnst., p. 41, n° 30; Rép. de Merlin, Testament, sec. 1, § 5, 
art. 1, p. 266 ; Boullenois, Dissert. mixtes, quest. 1, p. 19; Froland, chap. 7, 
p- 156; Felix, Droit international, n° 29 et 30; Rép. de Merlin, À wtor. 
maritale, sec. 10 pp. 614, 615; Effet rétroactif, sec. 3, § 2; art. 5, pp. 54, 
545 ; 1 Burge, 244-259, 633 ; Hubert,-Pothier, Puissance maritale, n° 44, and 
the whole treatise. 


AUTORISATION MARITALE. 
COURT OF QUEEN'S BENCH, Montreal, 8th June, 1861. 


Corain Sir L. H. LAFONTAINE, Bart., C. J., AYLWIN,J., 
DuvaL, J., BRUNEAU, J. ad hoc. 


JOSEPH GASPARD LAVIOLETTE, Plaintiff in the court below, 
Appellant, and TOUSSAINT MARTIN, Defendant in the 
court below, Respondent. 


Held: That a married woman abroad needs the express authoriza- 
tion of her husband to convey land in Lower Canada, although the 
deed of conveyance be sufficient according to the laws of her then 
domicile, and that such deed without the express authorization of the 
husband, is absolutely null. 


The facts of this case are fully stated in the report of the 
judgment of the court below, supra, p. 359, which was reversed 
in appeal. 
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LAFONTAINE, CH. J. : La question que nous avons eu à 
examiner en premier lieu est d'une extrême importance, et 
est en même temps l'une des questions les plus ardues qui 

uissent se présenter, puisqu'il s'agit de l'interprétation et de 
‘application du statut personnel ou du statut réel, voire 
même de l’un et de l’autre. L'on sait combien est grande la 
divergence d'opinions exprimées par les auteurs qui ont écrit 
sur cette matière. S'ils s'accordent sur quelques principes 
généraux, il n'en est pas de même quand ils abordent les cas 
particuliers auxquels 1l faut faire l'application de ces statuts. 
C’est alors que les exceptions que les uns et les autres croient 
‘tour à tour devoir admettre et combattre, se présentent en 
si grand nombre et si perplexes, que, lorsqu'on a fini de lire 
les dissertations des commentateurs, l'esprit, Join de se trou- 
ver soulagé, reste aussi incertain qu'il pouvait l'être au point 
du départ, quant à l'applicatien à faire des principes généraux, 
surtout quand il y a eu changement de domicile, comme dans 
le cas actuel. 

Dans l'acte d’aliénation fait à Albany, le 15 décembre 1837, 
il n’est pas dit que Mme Baby était autorisée de son mari à 
faire cette aliénation ou à contracter ainsi avec Clarke. 
Mais le mari était présent & cet acte, et vendait conjointe- 
ment avec sa femme. [I] est établi qu'un tel acte est vala- 
ble suivant les lois de l'Etat de New-York. Aussi l’Intimé 
prétend-il que c’est d'après ces lois qu'il faut juger de la vali- 
dité du contrat, puisque, à la date de contrat, Baby et sa 
femme avaient leur domicile dans l'Etat de New-York; et non 
d’après les lois du Bas-Canada, lois de leur domicile matri- 
monial, selon lesquelles l'acte du 15 décembre 1837, serait 
frappé d'une nullité absolue, à raison de l'absence d’autori- 
sation de la part du mari, nullité que l'Appelant invoque 
aujourd'hui. Ce dernier appelle de plus à son secours deux 
actes subséquents au retour de Baby et sa femme dans le 
Bas-Canada, le 1°" étant un acte notarié fait à Québec le 28 
juin 1844, par lequel Mme Baby, agissant sous l’autori- 
sation expresse de son mari, déclare non seulement ratifier 
l'acte de vente du 15 décembre 1837, mais même faire à 
Clarke une nouvelle vente des terres en question, à la char 
des hypothèques dont il s'agit, ainsi qu'il avait été stipulé 
à cet égard dans le dit acte du 15 décembre; et le 17 avril 
1847, Comstock obtient de Clarke un acte au même effet. 
Les faits ainsi exposés, l'on voit qu'il s’agit en premier lieu 
du statut qui règle la capacité des personnes, et en second 
lieu du statut réel qui affecte les biens immeubles, et par 
conséquent de savoir si, dans l'espèce, sous l'autorité de l'un 
ou l’autre de ces statuts, l’acte du 15 décembre 1837, est nul, 
vu quil n’y est pas déclaré que la femme était autorisée de 
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son mari. L'art. 223 de la Coutume de Paris porte que “ la 
femme mariée ne peut vendre, aliéner, ni hypothéquer ses 
héritages, sans l’autorité et consentement exprès de son mari; 
et si elle fait aucun contrat sans l'autorité et consentement 
exprès de son dit mari, tel contrat est nul, tant pour le 
regard d'elle que de son mari et n'en peut être poursuivie, ni 
ses héritiers apres le décès de son dit mari. ” 

Suivant l'art. 224: “Femme ne peut ester en jugement 
sans le consentement de son mari, si elle n’est autorisée ou 
séparée par justice, et la dite séparation exécutée.” L'art. 
226 est en ces termes: “Le mari ne peut vendre, échanger. 
faire partage ou licitation, charger, obliger, ni hypothéquer le 
propre héritage de sa femme, sans le consentement de sa dite 
femme, et icelle de par lui autorisée à cette fin.” Puis l'art. 
234 porte: “ Une femme mariée ne se peut obliger sans le 
consentement de son mari, si elle n'est séparée par effet, ou 
marchante publique, etc., etc” Tels sont les principaux arti- 
cles de la Coutume de Paris, qu’il me paraît, pour le moment 
nécessaire de citer, pour indiquer la position relative du mari 
et de la femme, vis-à-vis l’un de l’autre, surtout quand il 
s’agit de l’aliénation des biens de cette dernière, et des con- 
trats qu'elle peut faire. Pothier, Traité de la puissance du 
mart, No 3: “On peut définir l'autorisation du mari, qui est 
nécessaire à la femme, un acte par lequel le mari habilite 
pour quelque acte qu'elle ne peut véritablement faire que 
dépendaimment de lui.” No 5: “ L'autorisation du mari étant 
requise, pour habiliter la femme à contracter, laquelle, tant 
qu'elle est sous puissance de mari, en est, sans cette autorisa- 
tion, absolument incapable, la nullité des contrats et autres 
actes qu'elle a faits sans cette autorisation, est une nullité 
absolue, qui ne peut être purgée ni couverte par la ratifica- 
tion que la femme ferait de cet acte depuis sa viduité. Cette 
. ratification ne peut donc rendre valable l’acte qui a été fait sans 
l'autorisation de son mari; elle ne peut valoir que comme un 
nouveau contrat, qui ne peut avoir d’eflet que du jour quelle 
est intervenue” No 6: “Cette autorisation n'est pas un 
simple consentement : le contrat auquel le mari aurait donné 
son consentement, en y souscrivant, ne sera pas pour cela 
valable, s'il n'a pas expressément autorisé la femme pour le 
faire.” En voilà assez, ce me semble, pour démontrer que 
l'acte du 15 décembre 1837, s’il eût été fait, tel qu’on le pré- 
sente aujourd’hui, dans le Bas-Canada, eût été radicalement 
nul. Voyons maintenant si, ayunt été fait dans un pays 
étranger, où ces sortes d’actes sont valables, par des personnes 
du Bas-Canada qui y avaient établi domicile, l'acte du 15 
décembre 1837 peut être argué de nullité selon les lois de 
nôtre pays. Cceï novs fait entrer dans l'examen du statut 
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personnel et du statut réel. L'un des principes généraux en 
cette matière, non contestés, est, ainsi que l'exprime Foelix, 
No 14, que “le principe de l'application des lois étrangères 
dans le territoire d’une nation, appartient, non au droit privé, 
mais au droit des gens; bien qu'il s'agisse au fond d’appli- 
quer des disposition du droit privé, cependant cette applica- 
tion n'a lieu que par suite de rapports de nation à nation. 
“ On peut donc appeler jus gentium privatum, le droit inter- 
national ayant pour objet les conflits entre le droit privé des 
diverses nations, tandis qu'on déserve la dénomination de 
jus gentium publicum pour désigner le véritable droit des 
gens, qui règle les rapports de nation à nation comme telle.” 
Si, pour leur utilité et convenance réciproques, les nations 
admettent dans certains cas l'effet des lois étrangères, ce n’est 
que comme concession et non comme un droit. Le premier 
devoir d'un Etat étant de faire respecter les lois qu'il a décré- 
tées pour la protection de ses nationaux, les tribunaux appelés 
à faire l'application d'une loi étrangère, ne doivent pas perdre 
de vue cette protection, surtout si la loi étrangère est en oppo- 
sition à une loi d'ordre public de l'Etat où l’on demande 
de donner effet à la première. La concession dont il 
s’agit étant principalement fondée sur l'usage observé par 
chaque nation, nous avons à examiner si, dans le cas actuel, 
cette concession peut ou doit aller jusqu'à la limite que je 
viens d'indiquer. “ L'usage et la convention tacite des nations, 
dit Feelix, No 22, ont établi comme règle générale, que les 
lois personnelles suivent l'individu et ui sont applicables, 
même lorsqu'ils se trouvent en pays étranger ; qu'au contraire 
les lois réelles n’exercent leurs effets que dans le territoire, 
que les lois concernant les formes sont applicables à tous les 
individus qui passent des actes dans le territoire, ou qui y 
plaident ou font exécuter des jugements ou actes ; enfin, que 
la substance des actes, le vinculum obligutionis, est régi 
tantôt par la loi personnelle,tantôt par la loi réelle, tantôt 
par la loi en vigueur où le contrat ou la disposition ont 
recu leur perfection ; tantôt même par la loi du lieu de l'exé- 
cution du contrat ou de la disposition.” “ Le statut personnel 
est une loi dont les dispositions affectent directement et uni- 
quetnent l’état de la personne, c'est-à-dire l’universalité de sa 
condition, de sa capacité, ou incapacité de procéder aux actes 
de la viecivile; une loi qui imprime à la personne une qua- 
lité générale, sans aucun rapport avec les choses, si ce n'est 
accessoirement et par une conséquence de l'état ou de la 
qualité de l'homme, objet principal du législateur. “ Ainsi, 
est statut personnel la loi qui détermine si l'individu est 
citoyen ou étranger ; la loi qui établit la légitimité, qui fixe 
‘âge de la majorité, et les formalités relatives à la célébra- 
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tion du mariage ; celle qui désigne les personnes qui peuvent 
contracter mariage, et les causes de sa dissolution ; celle qui 
soumet lu femme à la puissance du mari, le fils de famille 
à la puissance du père, le mineur à celle du tuteur ; celle qui 
établit la capacité de s’obliger ou de tester.” “On appelle 
statuts réels les lois qui ont les choses pour objet principal, 
qui affectent directement les choses, qui en permettent ou 
défendent la disposition, sans avoir aucun rapport à l’état ou 
à la capacité générale de lu personne, si ce n’est d'une 
manière incidente ou accessoire, et par voie de conséquence ; 
comme lorsque la loi augmente ou diminue, dans des cas par- 
ticuliers, le droit de disposer des choses qui appartiennent à 
la personne d'après l’universalité de son état. Le statut 
réel imprime aux choses une certaine qualité, qui réfléchit 
naturellement sur les pouvoirs de la personne.” “ La nature 
personnelle ou réelle de Ja loi,” dit Rodenburg, “se détermine 
par la nature de l'objet ou de l'acte auxquels s'applique la 
faculté interdite ou permise à la personne.” Ainsi, la loi qui, 
laissant un homme dans son état d’incapable, se borne à lui 
permettre un acte réel, une disposition sur les biens, n’atfecte 
point la personne, et elle est purement réelle, il en est de 
même de la loi qui, tout en conservant à l’homme sa capacité 
générale, lui interdit un mode particulier de disposer de ses 

iens. (1) 

Un autre principe général en cette matière, est, ainsi que 
l'exprime Fœælix, No 26, que “la loi personnelle de chaque 
individu, la loi dont il est sujet quand à sa personne, est celle 
de la nation dont il est membre. Pour justifier cette asser- 
tion, il faut considérer la position de l'individu au moment 
de sa naissance.” “Les lois personnelles suivent la per- 
sonne partout où elle se trouve : leur force et leurs effets 
s'étendent sur tous les territoires.” (No 29). Cette règle, 
ajoute l'auteur, “a pour elle l'accord presque unanime des 
auteurs et de la jurisprudence des tribunaux des diverses 
nations. Rodenburg donne pour motif de cette règle l'intérêt 
commun des nations: “Il serait contradictoire, dit-il, qu'un 
individu changeât d'état et de condition toutes les fois qu'un 
voyage l'amène dans un autre endroit; que dans le même 
moment il fût majeur ici, mineur 14; que la femme fût en 
même temps soumise à la puissance muritale et libre de cette 
puissance ; qu’un individu fût considéré dans un lieu comme 
interdit, et dans un autre lieu comme capable de tous les 
actes de la vie civile. (2) 


(1) Voir aussi Boullenois et le Répert. de Jur., ro autorisation maritale, 
cités par Fælix, No 23. 


(2) Boullenois, Pardessus, et les autres auteurs cités par Felix, du nombre 
desquels sont Henry, Story, Wheaton et Burge. 
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Aux rapports que les lois du Bas-Canada ont établis entre 
le mari et la femme, peuvent s'appliquer tantôt les règles du 
statut personnel, tantôt celles du statut réel, et quelquefois 
les règles de l’un et de l'autre en même temps. D'après la 
définition qui a été donnée du statut personnel, l'incapacité 
de contracter sans l'autorisation expresse de son mari, dont la 
femme est frappée par les lois du Bas-Canada, celle de son 
domicile matrimonial, tombe sous la dénomination de ce 
statut, de même que celle qui atteint l'individu en minorité. 
L’incapacité de la femme sous puissance de mari, est même 
plus grande que celle du mineur, puisque, dans le premier 
cas, la nullité qu'elle entraine est absolue, tandis que, dans le 
second cas, elle n’est généralement que relative. La position que 
nos lois font à la femme mariée est, comme toutes celles qui 
concernent l'état des époux, réglée par une loi d'ordre public, 
établie pour la protéger elle et ses biens. Avant notre loi 
d'enregistrement, la femme pouvait s'obliger personnellement 
pour son mari d'une manière illimitée. Sous l'autorité de 
cette nouvelle loi, elle ne peut plus s'obliger pour lui que comme 
commune en biens, nouvelle preuve que l'esprit et le but de 
notre législation est de protéger la femme mariée dans sa 
fortune et ses biens, autant que possible. Donner effet à 
une loi étrangère qui serait en opposition à cette législation 
ne serait-ce pas anéantir nos propres lois, lois qui, de leur 
nature, sont même prohibitives ? Or c’est un principe univer- 
sellement reconnu que la concession que le droit international 
ou l'usage des nations a consacrée, d'admettre l'application 
d’une loi étrangère, ne peut s'étendre au cas où elle serait en 
opposition à des lois expressément contraires ou prohibitives 
du territoire où l’on veut la faire valoir. Puisque c’est une 
règle de droit international, non contestée, que le statut per- 
sonnel suit l'individu, même au delà de son territoire, je suis 
porté à conclure que l'incapacité de contracter sans l’autorisa- 
tion expresse de son mari, dont Mme Baby a été frappée 
du moment de son mariage, étant réglée par ce statut, l’a sui- 
vie jusque dans l'Etat de New-York. et que tout contrat qu’elle 
a pu y faire, sans cette autorisation, bien que fait selon les lois 
de cet Etat, doit être traité comme nul dans le Bas-Canada, et 
par conséquent ne pouvant y produire aucun effet; il en doit 
être ainsi, même en admettant cette autre règle qu'après le 
changement de nationulité ou de domicile, lorsque tel change- 
ment peut avoir lieu, “la loi de la nouvelle patrie ou du nou- 
veau domicile, exerce sur l'individu les mêmes effets que celle 
que la patrie originaire ou du domicile d'origine avait exercés 
jusqu'alors” (Foelix, N° 27). Selon cette règle, si un contrat 
fait par Mme Baby sans l'autorisation de son mari, dans 
l'Etat de New-York, est valablement fait, ce contrat doit être 
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restreint, dans ses effets, au territoire de sa perfection, ou si 
même, étunt valable au lieu où il a ainsi été fait, ce contrat est 
de la nature de ceux qui peuvent être quelquefois admis à 
produire effet en pays étranger, toujours faudrait-il qu'il ne 
fût pas en opposition à des lois prohibitives de ce pays. Sous 
un autre point de vue, l’on doit dire que le statut réel s'applique 
au cas actuel, aussi bien que le statut personnel ; que, dans le 
fait les deux espèces de statuts y sont applicables. L'acte du 
15 décembre 1837 est une disposition ou aliénation d'im- 
meubles situés dans le Bas-Canada. “Si l’acte est réel, telles 
que sont les aliénations de biens, le statut sera réel,” dit Boul- 
lenois, et suivant les auteurs du Répertoire de jurisprudence, 
à l'endroit déjà indiqué, “ si l’objet principal, direct, immédiat 
de la loi est de régler la qualité, la nature des biens, la manière 
d'en disposer, le statut sera réel.” L'acte du 15 décembre est 
donc réel ; 1l doit done être gouverné par le statut réel. La loi 
du Bas-Cunada qui défend au mari de vendre “ le propre hé- 
ritage ” de ra femme, et qui en prohibe à celle-ci l'aliénation 
sans l'autorisation de son mari, est donc ce statut réel, puisque 
son objet principal, direct, immédiat, est de régler la manière 
de disposer “des biens ” de la femme sous puissance de mari. 
Or, ce statut ne permet pas d'admettre la loi de l'Etat de New- 
York, et rejette l'acte du 15 décembre 1837. En parlant du cas 
où les deux espèces de statuts sont applicables, Fælix dit, 
No 43 :“ Les deux espèces de statuts sont applicables,et il y a né- 
cessité de suivre encore la loi concernant les formes, et, s'il y 
a lieu, de se conformer aux lois qui peuvent régir la substance 
de l'acte, toutes les fois qu'il s'agit d’acquisitions ou d'actes qui 
réclament le concours de lu volonté de l’homme, tels que les 
actes entre vifs, à titre onéreux ou gratuit, ainsi que les actes 
de dernière volonté. En un mot, la vafidité des actes de l'homme 
exige, en règle générale, l'observation simultanée des disposi- 
tions contenues dans quatre espèces de lois, savoir : 1° et 2° de 
celles qui régissent les personnes des deux contractants ou par- 
ties intéressées ; 3° la loi de la situation des immeubles ; 4° celle 
qui détermine les formes extérieures à suivre dans la rédaction 
de l'acte. Quelquefois une cinquième espèce de lois trouve son 
application : ce sont celles qui servent d'interprétation aux 
clauses de la convention. Ricard exposait cette doctrine dans 
les termes suivants: “ Il y a quatre sortes de coutumes qu'il 
faut considérer pour juger de la validité des donations entre- 
vifs et testamentaires : du lieu où la disposition est faite, du 
domicile du donateur, du domicile du donataire et de la situa- 
tion des choses données.” M. Wheaton exprime la même idée. 
Eu effet, la personne qui consent l'aliénation ou la concession 
d'un droit immobilier, de même que celle au profit de laquelle 
la transmission ou l'acquisition a lieu, doivent avoir la capacité 
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ciyile générale requise par le statut personnel (par exemple, 
d'être majeur, pour celui qui dispose, et d’être conçu au mo- 
ment de la disposition ou transmission, pour le bénéficiaire) ;. 
il faut que la loi de la situation des immeubles permette d'en 
disposer de lx manière dont les parties (ou celle qui dispose 
seule à cause de mort) l'entendent ; en même temps on suivra 
les prescriptions de cette loi en tout ce qui concerne la mode 
de la transmission et de l'acquisition de la propriété des im- 
meubles ou de droits réels sur les immeubles ; et, dans tous les 
cas, les parties (ou gelle qui dispose seule) sont tenues d'observer 
les lois qui régissent les formes extérieures de l’acte, lesquelles 
sont, en règle générale, celle du lieu de sa rédaction. ” 

Selon ces principes qui me paraissent être incontestables, 
on ne saurait reconnaître que l'acte du 15 décembre 1837, 
puisse avoir aucun effet dans le Bas-Canada. Il y est frappé de 
nullité absolue, soit qu'il s'agisse de décider d'après le statut 
personnel ou d’après le statut réel. 

Voyons quels seraient, dans d'autres cas analogues au 
présent, les effets de la doctrine contraire. Si nous avions. 
encore la réserve des quatre quints des propres, dont un 
article de la Coutume de Paris ne permettait pas de disposer 
par testament, lu femme mariée du Bas-Canada, en suivant 
son iriari dans un pays étranger où cette réserve n'est pas 
almise pourrait, par un testament fait dans ce .pays, se sous- 
traire à l'empire de cette loi prohibitive du Bas-Canada, trans- 
mettre à qui elle voudrait ces quatre quints, et en dépouiller 
les héritiers légitimes auxquels nos lois les destinaient, malgré 
la volonté de la testutrice. Si les lois du pays étranger où 
cette femme va s'établir, n'exigent pas l'enregistrement de 
l'acte de vente pour garantir l'acquéreur contre des créanciers 
hypothécaires, mais qu'au contraire ces lois déclarent que 
l'acquéreur ne sera pas troublé à cause de ces hypothèques, 
il s'ensuivra que nos lois d'enregistrement faites pour la 
protection de ces créanciers, ne seront plus qu'une lettre morte, 
en présence du contrat de vente passé en pays étranger, 
tundis que ce contrat, s’il eût été fait dans le Bas-Cänada, 
n'aurait pas pu avoir cet effet spoliateur. Un mineur qui, 
d’après nos lois, ne peut disposer de ses biens immeubles avant 
d'avoir atteint sa majorité, qui est de 21 ans, pourrait, en 
allant s'établir dans un pays étranger dont la loi permet de 
disposer des immeubles par testament à l'âge de 18 ans, léguer 
par acte de dernière volonté ses immeubles du Bus-Canada à 
qui il voudrait. Je pourrais multiplier ces exemples, mais je 
crois que ceux que je viens de donner, suffisent pour faire voir 
quels seraient les effets de la doctrine contraire à celle que je sou- 
tiens, et jusqu’à quel point ces effets opéreruient en sens con- 
traire à nos lois positives,et mêmeprohibitives. J’ajouterai néan- 
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moins un quatriéme exemple. Nos lois actuelles ne permettent 
à la femme de s’obliger pour son mari que comme commune 
en biens. Si les lois de l'Etat de New-York, ou de l'Etat de 
Vermont, qui nous avoisinent, permettent, au contraire, à ls 
femme de s’obliger pour son mari d'une manière illimitée, il 
s'ensuivra quen allant contracter daus l’un de ces Etats, elle 
pourra s'obliger aux dettes de son mari, de manière à absorber 
non seulement toute sa part de la communauté, mais même 
tous les autres biens qu’elle peut avoir dans le Bas-Canada, 
et qui sont ses héritages propres. . 

The judgment in appeal was recorded us follows: 

“ La cour considérant que François Baby et sa femme Marie 
Clotilde Pinsonneault, natifs du Bas-Canada, y ont contracté 
mariage et y ont eu leur domicile matrimonial avant d'aller 
résider à Albany, Etat de New-York, un des Etats-Unis de 
l Amérique ; qu'avant d'aller ainsi résider à Albany, ils avaient 
tous deux bien et valablement consenti les trois actes du 
23 novembre 1837, qui ont donné lieu à la demande en décla- 
ration d’hypothèque dont il s’agit en cette instance, hypothèque 
originairement créée sur sept cent cinquante arpents de-terre 
sis et situés dans le Bas-Canada et appartenant alors à la dite 
dame Baby seule ; 

2. Considérant que, quoique la dite dame Baby ait été 
présente à l'acte de vente sous seing privé du 15 décembre 
1837, fait à Albany, au nommé Orville Clarke, des susdits 
sept cent cinquante arpents de terre, il n’est cependant pas 
dit au dit acte sous seing privé, ainsi fait à Albany, que, la 
dite dame Baby était autorisée de son mari à faire cette aliéna- 
tion ou à contracter ainsi avec le dit Orville Clarke ; que par 
conséquent, le susdit acte de vente sous seing privé a été dès 
son origine frappé de nullité absolue aux yeux des lois du 
Bas-Canada où l'immeuble ainsi vendu est situé : que la même 
nullité, du moins en ce qui regarde l’Appelant, a atteint les 
actes subséquents d’aliénation des dits sept cent cinquante 
arpents de terre, ou d'aucune partie quelconque d'iceux, 
Jusqu'à la passation à Québec, de l'acte du 28 juin 1844, auquel 
la dite dame Baby a consenti sous l'autorisation de son mari, 
et ce depuis leur retour dans le Bas-Canada ; que, par con- 
séquent, l'acte de la vente faite à l’Intimé le 20 mars 1841, et 
les lettres de ratification qu'il en a obtenues en justice le 18 
Juin 1842, ne peuvent préjudicier aux droits de l’Appelant, 
cessionnaire des susdites trois obligations. 

3. Considérant que le dit acte du vingt-huit juin mil huit cent 
quarante-quatre, passé à Québec (Panet, notaire), est le premier 
acte valable que l’Intimé puisse invoquer ; que cet acte qui a été 
passé pour obvier à la nullité du dit acte du quinze décembre 
mil huit cent trente-sept, résultant du défaut d’autorisation 
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maritale, a été fait à la charge des hypothèques de la Baie 
d'Hudson, c'est-à-dire des hypothèques créées par les trois 
obligations susdites, de même que l'avait été le dit acte du 
quinze décembre mil huit cent trente-sept ; qu'il est vrai que 
le dit acte du vingt-huit juin mil huit cent quarante-quatre a 
été enregistré conformément à la loi le quinze novembre mil 
huit cent quarante-quatre, ainsi que l’a allégué l’Intimé, mais 
que cet enregistrement doit, aux termes du statut de 1843, 
chap. 22, sec. 6, profiter à “ toutes les parties intéressées en 
icelui,” et a l'effet de conserver leurs droits; que le créancier 
des dites trois obligations est l'une de ces parties intéressées 
au susdit acte du vingt-huit juin mil huit cent quarante-quatre, 

4. Considérant que, par acte du quatre novembre mil huit 
cent cinquante (Punet, notaire), Baby et sa femme de lui 
autorisée ont déclaré “ se tenir tous les actes de transport 
pour bien et dûment signifiés,” c'est-à-dire tous les actes de 
transport y mentionnés,ce qui comprend les divers transports 
des susdites trois obligations, y compris celui qui a été fai ta 
l'Appelant, le deux mai mil huit cent cinquante. 

5. Considérant que, dans ces circonstances, |’A ppelant,comme 
étant le créancier des trois susdites obligations du vingt-trois 
novembre mil huit cent trente-sept, était bien fondé dans sa 
demande en déclaration d’hypotheque contre I’Intimé, à raison 
de la partie des dits sept cent cinquante arpents de terre, 
dont il est possesseur et détenteur, et que, par conséquent, 
dans le jugement qui le déboute de son action, 1l y a mal jugé ; 

Infirme le susdit jugement rendu le vingt-neuf novembre 
mil huit cent cinquante-six, parla Cour Supérieure siégeant 
Montréal, et cette cour, procédant à rendre le jugement que 
la dite Cour Supérieure aurait dû rendre, déboute le dit Murtin, 
Défendeur Intimé, de ses exceptions et défenses, excepté celle 
de ses exceptions par laquelle il réclame des impenses et amé- 
liorations, et sur laquelle il sera prononcé ci-après, déclure la 
partie des susdits sept cent cinquante arpents de terre, dont 
le dit Martin est possesseur et détenteur, et qui est désignée 
dans la déclaration du Demandeur Appelant comme suit, 
savoir : “ une terre située en la dite paroisse de Saint-Remi, de 
la contenance de trois arpents de front, et plus s'il s’y trouve, 
sur environ vingt-sept arpents de profondeur : boruée à un 
bout par le chemin du roi, par derrière aux terres du trait- 
guarre, d’un côté à Francois Bédard et de l’autre côté à Antoine 

rosseau,” affectée et hypothéquée en faveur du Demandeur 

au paiement du montant des susdites trois obligations dont il 

est le créancier, savoir au paiement de !a somme de quinze 

cent livres cours actuel, avec intérêt sur icelle À compter du 

dit jour vingt-trois novembre mil huit cent trente-sept; en 

conséquence condamne le dit Martin, Défendeur Intimé, comme 
TOME VI. 24 
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possesseur et.détenteur de la dite terre, ci-dessus en dernier 
lieu désignée, & payer au dit Demandeur Appelant la dite 
somme de quinze cents livres cours actuel, avec intérét sur 
icelle comme susdit, si mieux n'aime le dit Martin délaisser en 
justice la dite terre pour être vendue suivant la loi, sur le cu- 
rateur, qui, dans ce cas, sera nommé au délaissement, en satis- 
faction de la dite créance du Demandeur Appelant, capital, in- 


- téréts et frais, ce que le dit Martin sera tenu d'opter sous quinze 


jours de la signification des présentes, sinon et le dit délai passé, 
condamné purement et simplement et personnellement envers le 
dit Demandeur Appelant au paiement de la dite somme de 


quinze cents livres dit cours, avec intérêt sur icelle à compter 
‘du dit jour vingt-trois novembre mil huit cent trente-sept, et 


aux dépens auxquels le dit Martin est condamné tant sur l'ac- 
tion en cour de première instance que sur le présent appel ; et 
quant à exception par laquelle le dit Martin réclame des 
impenses et améliorations, la cour renvoie les parties devant 
la dite Cour Supérieure, pour qu'il soit, sur icelle exception, 
procédé et fait droit suivant le cours de la loi et la pratique 
de la dite cour ; et il est ordonné que le dossier soit remis à la 
dite Cour Supérieure siégeant à Montréal.” (5 J. p. 211, et 
11 D. T. B. C., p. 254.) 

CARTIER et BERTHELOT, for the Appellant. 

LORANGER FRÈRES, for Respondent. 


OBLIGATION A TERME.—BILLET PROMISSOIRE. 
— Superior Court, Montreal, 27 September, 1853. 
Coram Day, J., SMITH, J., VANFELSON, J. 


LOVELL vs, MEIKLE. 


Held; That a promissory note à terme in case of insolvency, is imme- 
diately exigible. . 


This was an action brought upon a promissory note for 
£200, payable with interest, four years after date, and having 
yet two years or thereabouts to run. The declaration alle 
the making of the note, and set forth that Defendant had left 
his domicile in Lower Canada, and had become insolvent en 


déconfiture, and that he had made an assignment of his effects 


in Upper Canada, and by its conclusions, prayed that the note 
night be declared to have become due and payable, and that 
Defendant should be adjuged to pay the same. The Defen- 


dant demurred, on the grounds that Plaintiff had not alleged 


‘any act of fraud or secretion of his estate on the part of De- 
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fendant, and that the alleged deed of assignment was made in 
foreign territory and without the jurisdiction. The demurrer 
was Tismiseed The Defendant also pleaded a further answer 
admitting the making of the note, alleging the due payment 
of the interest, and denying the allegations of the declaration 
in other respects. This pleu also alleged, that Defendant had 
never secreted his gouds with a view to defraud his creditors, 
and that the deed of assignment was in fact made for the 
benefit of his creditors. The case proceeded to evidence, and 
the payment of a composition to Defendant's creditors and 
insolvency, was established by Plaintiff. 

After hearing on the merits (1), judgment was given con- 
sidering that Plaintiff “ had established by evidence the ma- 
terial allegations of his declaration,’ condemning Defendant 
to pay to Plaintiff the amount of the note with interest. 
(2 J., p. 69.) 

ALEXANDER Morris, for Plaintiff. 

R. ABRAHAM, for Defendant. 

M. MorrRIson, Counsel. 


CAPTAS. 


SUPERIOR COURT, IN CHAMBERS, 
Montréal, 10th November, 1857. 


Coram MONDELET, J. 
CHAPMAN ve. BLENNERHASSET. 


Held: A petition for the discharge of a Defendant from arrest under 
the 12 Vict., cap. 42, may be made after issue joined (2), 


In this case a petition for the release of Defendant from 
arrest was presented in chambers, containing allegations that 
certain essential expressions were omitted in the affidavit, and 
that, therefore, the capias had irregularly issued; and also 
averring that Defendant had no intention of leaving the 
country. This petition was not presented till after issue had 
been joined and the case inscribed upon the rôle d'enquête. ° 

ABBOTT, for Plaintiff, contended that the petition came too 
late. The only object of the arrest, as stated in the writ itself, . 
was to bring Defendant before the court, that he might 


(1) Authorities cited by the Plaintiffs counsel : Pothier, n° 284,. oblig. ; 
Domat, liv. 4, title 5, sec. 2; Pigeau, tom. 11, lib. 1, part. 1, p. 35; and 
12 Vic., cap. 22, sec. 25, as to the laws governing in matters not specially 
provided for. | 


(2) V. art. 819 C. P. C. 
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answer the declaration. There was no summons to appear 
contained in it, as in ordinary attachments against goods. In 
such cases, doubtless, Defendant was well before the court 
even if the indictment was quashed, -but under a capias it 
might well be questioned whether a cuse could be proceeded 
with after the body of Defendant had ceased to be before the 
court. If, therefore, the whole object and purpose of the writ 
was to have Defendant in person before the court, that he 
might answer Plaintiff, surely, by answering and thereby 
actually fulfilling the purpose of his arrest, he must be con- 
sidered to have waived his objection to such arrest. This was 
the view taken in similar proceedings in England, under a 
statute containing the same provision as ours, and from 
which in fact ours was copied. Thus it is expressly held that 
though the statute says “ the Defendant may at any time 
move,” &e., yet, he must do so within a reasonable time after 
his arrest; and after eight days, unless cause for delay be 
shown, they will not receive a petition. Sugars vs. Con- 
cannon, 5 M. & W., 30. A similar construction is put upon a 
similar statute in Upper Canada. 

STUART, in reply, argued that he did not now apply to have 
the capias quashed, but only asked to have Defendant liber- 
ated. Even if Defendant were set free, the writ of capias 
remained intact, and the case would goon as if he had re- 
mained in custody. Were it necessary, it might not be diff- 
cult to establish the proposition that the action might proceed 
even if the capias were quashed, but the application was not 
to quash, and there could be no question on that head. As to 
the right of petition for release being lost by delay or waived 
by pleading, he could not imagine the possibility of such a 
proposition being maintained. There was no limitation in the 
statute, and when the liberty of the subject was in question, 
no waiver of his rights to such liberty could be presumed. 

MONDELET, J. : I have not examined any of the authorities 
cited by the counsel for Plaintiff, my mind being fully made 
up that no conclusive presumption of vaiwer of right to 
petition for release arises from delay or from pleading to the 
action. I am, therefore, of opinion that the petition is in time, 
and that Plaintiff must answer it; and in this opinion my two 
colleagues in chambers concur. I shall, however, only order 
Plaintiff to answer that portion of the petition in which De- 
fendant alleges that he had no intention of leaving the 
Province with intent.to defraud. (2 J., p. 71.) 

ABBOTT and BAKER, for Plaintiff. 

J. OGDEN, for Defendant. 

H. Sruart, Counsel for Defendant. 
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INSCRIPTION EN FAUX. 
SUPERIOR COURT, Montreal, 23th November, 1857. 
Coram SMITH, J. and MONDELET, J. 
MOLSON vs. BURROUGHS. 


An inscription de faux will not be permitted against a document pur- 
porting to bea copy of a declaration in another case, and certitied to be ro 

y the attorneys of the party producing it; although such document be 
fyled as an exhibit. (1) 


A paper purporting to be x copy of the declaration in cause 
N° 28, between Molson and another vs. Burroughs, but only 
certified to be a true copy by the attorneys of the present 
Plaintiff, was produced by him as an exhibit. 

Cross, for Defendant, moved to be permitted to inscribe en 
faux against it. 

ABBOTT, for Plaintiff, contended that the court would not 
permit an issue en faux to be ruised on such a paper. It pos- 
sessed no character of authenticity, nor was it of itself either 
proof in the case, or susceptible of being proved. It could 
serve no purpose whatever beyond being made the vehicle 
of proof, either by comparison with the original, or by 
being enquired of by interrogatories sur farts et articles. 
It was in fact no more a piéce within the meaning of that 
expression, than the copy of a promissory note which was 
usually put in at the return of an action on such an 
instrument ; and was no more susceptible of being ins- 
cribed against en faux. To avoid, however, the possibility 
of being exposed to such unnecessary and expensive pro- 
ceeding Plaintiff prayed acte of his consent that the cor- 
rectness of the copy should be investigated by the ordinary 
proceeding at enquête; which consent the court considered 
sufficient in the case of Churlton vs. Cury, 6 L. C., Rep., 268. 

Cross, in reply, considered that his right to inscribe en 
faux against any exhibit whatever produced by a party, did 
not admit of a doubt. He would only cite Nouveau Denisart, 
vo Fuux incident, where the rule is laid down broadly, that 
such an inscription may be made lorsqu'une des parties 
ayant signifié, communiqué ou produit quelque pièce que ce 
puisse etre, dans le cours de la procédure, l’uutre partie pré- 
tend que la dite pièce est fausse ou fulsifiée. 

SMITH, J.: This is an application by Defendant to be allowed 
to inscribe en faux against a document produced by Plaintiff 


(1) V. art. 159 C. P. C. 
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as an exhibit, with his special answer to Defendant's plea; 
being the copy of a declaration in another cause. The court 
are against the application. They think it unnecessary. The 
document in question is not produced to make evidence as an 
authentic instrument, 

MoNDELET, J.: The paper in question is not an acte de pro- 
cédure in this cause. 

Motion rejected (2 J., p. 72). 

ABBOTT and BAKER, for Plaintiffs. 

Cross and Bancrort, for Defendant. 


PROCEDURE.—OCAUSES EX PARTE.—INSORIPTION. 
Cour SUPÉRIEURE, Montréal, 28 décembre 1857. 
Coram MONDELET, J. 


JAMESON vs. LAROSE. 


Jugé: Que, dans une action contestée, sur un billet promissoire, le De- 
mandeur est bien fondé à inscrire sa cause pour audition au mérite sans 
enquête, aux termes du statut 20 Vic., ch. 44, sec. 87. 


Le writ d’assignation avait été signifié au Défendeur le 
10 novembre 1857. L'action fut rapportée le 23 novembre 
1857. (1) Cette action était portée pour le recouvrement d'un 
billet promissoire signé par le Défendeur et protesté à défaut 
‘ de paiement. Le D fendeur répondit par une défense au fond 
en fait. Aussitôt la contestation liée, la Demanderesse inscrivit 
la cause pour audition au mérite, sans ouvrir aucune enquête. 
Le Défendeur fit motion, le 19 décembre 1857, que la cause 
fut rayé du rôle de droit, en autant que l'inscription au mérite 
était prématurée, et vu qu'une défense ayant été produite, la 
cause devait être préalablement inscrite à l'enquête. Cette 
motion fut discutée en même temps que le mérite de la cause. 
La cour par son jugement final a rejeté cette motion et a 
maintenu l'inscription au mérite comme suit : “ La cour, con- 
“ sidérant qu'aux termes du statut provincial, 20 Vic, ch. 44, 
“ gec. 87, la Demanderesse était en droit d'inscrire, comme elle 
‘“ Ja fait, la présente cause pour audition au mérite, et que la 
“ dite inscription a été régulièrement faite: rejette la motion 
“du Défendeur, et adjugeant sur le mérite,” ete. (2 J., p. 73.) 

DorMaN, Avocat de la Demanderesse. 

ARCHAMBAULT et DUHAMEL, Avocats du Défendeur. 


(1) Le statut 20 Vic., ch. 44, ne fut mis en force que le 24 novembre 1857. 
Les dispositions de cette clause du statut sont reproduites dans l’article 145 
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SYNDICS D'EGLISË.—MANDANUS. 
SUPERIOR COURT, Montreal, 30th J une, 1837. 
Coram SMitTH, J., C. MONDEDET, J., CHABOT, J. 
SMITH vs. FISHER et al. 


Hdd: That under the religious congregations act of L. C.,2 Vic. 
cap. 26, one member of a congregation has not an action at law to compel 
the trustees of the church property to take certain formalities in order 
to enable certain vacancies in the trusteeahip to be filled up. The remedy 
is not by action but by prerogative writ by which the court could compel 
a specific performance. (1) | 


This action was brought by a pewholder in the St. Gabriel 
Street Presbyterian Church, Montreal, against John Fisher 
and Andrew Shaw, two of the trustees under the will of the 
late Reverend James Somerville, to compel them to call a 
meeting of the proprietors of said church, for the election of, 
three other trustees, in the room of William Hutchison 
resigned, David Handyside deceased, and Walter M. Peddie 
left the city. The declaration stated that Somerville made his 
will, 21st February, 1833, of which the following portion is 
narrated : “ Firstly, I_ give and bequeath the sum of £1000 
unto John Fisher, William Peddie, Andrew Shaw, Robert 
Simpson, David Handyside and Thomas Black wood, merchants, 
and James Charles Grant, advocate, all of the said city of 
Montreal, or to the survivors or survivor of them upon the 
special trust, that they, the said John Fisher, William Peddie, 
Andrew Shaw, Robert Simpson, David Handyside, Thomas 
Blackwood, and James Charles Grant, or the survivors or 
survivor of them shall and will faithfully lay out and expend 
as soon as may be practicable after my decease, the said sum 
of £1000 bequeathed, or cause the same to be laid out and 
expended as far as the same may go towards purchasing a 
lot of ground and thereon building and erecting a suitable 
mansion or parsonage for the residence of the clergyman or 
minister of the Scotch Presbyterian Church in St. Gabriel 
street of the said city of Montreal and his successors in office, 
and, further, it is my wish and desire that the said John Fisher, 
William Peddie, Andrew Shaw, Robert Simpson, David 
Handyside, Thomas Blackwood and James Charles Grant, or 
the survivors.or survivor of them, shall do, execute and perform 
al} and every act or acts, deed or deeds necessary and requi- 
site for more effectually securing the possession of the said 


(1) V. art. 1022 C. P. C. 
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lot of ground so intended to be purchased, and the manse 
or parsonage thereon erected, or to be erected, to the 
clergyman or minister of the said Scotch Presbyterian 
Church, and his successors in office, as it is my express 
wish and desire that the lot of ground so intended to be 
purchased as aforesaid with the manse or parson 
thereon erected or intended so to be, shall belong to, and 
be the property of the clergyman or minister of the said 
church for the time being, or shall belong to the corporation 
of the said church, should any such corporation ever be 
erected, for the sole use of the said clergyman or minister 
and his successors in office, whichever may be the most 
effectual method of securing the possession thereof as afore- 
said.” 

He appointed executors and extended their powers beyond 
the period limited by law. Somerville died 2nd June, 1837, 
and by vote of the proprietors of St. Gabriel street Church, of 
the 6th and 8th November, 1837, Defendants together with 
Robert Simpson, David Handyside and Thomas Blackwood, 
being then the surviving trustees under Somerville’s will, 
were named trustees on behalf of the church and congrega- 
tion, with power to carry into effect the intentions of the tes- 
tator, and to receive the property from the trustees under 
the will, and for the survivors of them, in case of a vacancy 
in the number of five, by death, absence from the city for more 
than twelve months, or resignation, to call a general meeting 
of the proprietors for the election of others to fill such vacan- 
cy or vacancies, so that the number of five should be kept up, 
, and in them and their successors so to be elected, the said 
trust to be vested in perpetual succession according to law, 
three to be competent for the transaction of business and a 
majority to decide. They accepted the trust, and by deed 
dated 21st March, 1840, the trustees acquired for themselves 
and their successors in office, certain lots of land on Sher- 
brooke street for the building of the manse or pursonage, de- 
claring by the deed, the powers g:ven them by the will and by 
the resolutions of the proprietors of the St. Gabriel street 
Church, as above stated. The declaration alleged that the deed 
and a description of the property by a sworn surveyor, was 
registered under the ordinance 2 Vict., cap. 26, enabling reli- 
gious societies to hold lands, and on the 16th April, 1844, at a 
general meeting of the proprietors of the church, William 
Hutchison and Walter M. Peddie, had been named trustees 
in the room of Thomas Blackwood and Robert Simpson, 
deceased, who continued to act until the 22nd July, 1854, 
when Hutchison resigned. On the 15th March, 1855, David 
Handyside died, and Walter M. Peddie had been absent from 
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the city for several years, that Plaintiff being a proprietor in 
said church and a member thereof, had a right to complete 
the number of trustees and supply the vacancies, and in order - 
to the due election of trustees Defendants were bound to call 
a general meeting of the proprietors of the church which they 
had neglected to do, whereby the Plaintiff, the congregation, 
and the officiating minister had been injured and had an 
interest in demanding the completion of the trustees ; That 
by the rules and regulations of the church, the temporal 
committee were elected annually, Bertram Picken and others 
being the present committee. The conclusions demanded that 
Defendants should be declared bound by law to take the ne- 
cessary steps to preserve the number of trustees and to call a 
meeting of the proprietors of the church for the election of 
trustees in the room of Hutchison, Handyside and Peddie, 
that Defendants should be condemned to call such meeting at 
a day and hour to be fixed for that purpose, and after notice 
given two Sundays previous in the said church from the pulpit 
or precentor’s desk therein, and that, in default thereof, such 
meeting be called by order of the court, and on notice given 
agreeably to the judgment, and posted and published as 
thereby directed, and after two Sundays notice in said 
church, and that Plaintiffs be authorized to give such notice 
and that the election should be proceeded with pursuant to 
such notice. | 

To this Defendants pleaded by exception à la forme, 
whereof the following were the grounds : That Plaintiff was 
not a member of the church in connection with the esta- 
blished Church of Scotland, for which the church property 
was acquired by deed of the 2nd April, 1792, that St. Gabriel 
street Church being under the fundamental rules and regula- 
tions of date the 4th April, 1804, a church in connection with 
the established -Church of Scotland, Plaintiff not being a 
member of said church, could have no quality or interest to 
bring such aetion ; That Peddie had not been absent from the 
city of Montreal, but, on ‘the contrary, regularly attended 
divine worship in said city, and being a trustee ought to have 
been impleaded with Defendants ; That there is and can be 
no such action at law, in the form set forth in Plaintiff's 
declaration, seeking to compel Defendants to perform such 
- acts as are therein sought to be performed, and such action in 
the name of such a person as Plaintiff, and in the form in 
which it had heen instituted is wholly illegal. 

SMITH, J.: The Defendants have attempted, under an exrcep- 
tion à la forme, to raise the question as to the control by a 
majority of members, of property held by presbyterian con- 
gregations previous to the Free Church movement in the 
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Scotch Presbyterian Church, such majority having declared 
their adherence to the free Church. The court does not 
think that question can come up under this form of pleading. 
The real point in the case seems to be whether the action 
can be brought at all under this form. Seven trustees were 
named under the will of the late Reverend James Somerville 
to whom he gave the legacy left by him for the building of a 
manse or parsonage house for the clergyman of the St. Ga- 
briel street Church and his successors, and five of them by 
resolutions of the church proprietors, were regularly 
appointed trustees on behalf of the congregation of that 
church, to carry into effect the intentions of the testator ; the 
resolutions providing that the number of five were to be kept 
up, by the adoption of proceedings pointed out by the resolu- 
tions in question ; in cases of vacancy said proceedings were 
to be taken by the surviving trustees. The Plaintiff pretends 
that, as a member and proprietor of the church, he has a 
right to get an order of the court to compel Defendants to 
observe certain specitied formalities contemplated by the re- 
solutions already mentioned and thereby to call a meeting of 
the proprietors to fill up the vacancies in the trustees by the 
holding of an election for that purpose, in default of which, 
the court is to call the meeting, and Plaintiff is to be autho- 
rized to give the requisite notices. An individual member of 
the church has no right by such an action as this, to have 
the remedy he seeks, the way to attain the object he seems to 
have in view, is by prerogative writ, by which the court 
could compel a specific performance. I know of no such ac- 
tion as the present. The action in its present form is dismissed. 
(2 J., p 74.) 
A. and G. ROBERTSON, for Plaintiffs. 
Cross and Bancrort, for Defendants. 





CORPORATION MUNICIPALE.—EGOUTS.—RESPONSABILITE. 
SUPERIOR COURT, Montreal, 28th December, 1857. 
Coram MONDELET (C.), J. 


KINGAN et al. vs. THE Mayor, Aldermen and Citizens of the 
of the city of Montreal. 


Heid: That a city corporation is liable for damage caused by the 
overflowing of their drains, where those drains have become obstructed. 
That where packages of bottled porter and ale are rendered unmerchant- 
able, damage may be claimed, although the contents of the hottlea are 
not damaged. 











DE LA PROVINCE DE QUÉBEC. 379 


Plaintiffs brought an action for £26 7s. 6d. for damages 
done to goods on their premises by the overflowing of the 
city drains, in the summer of 1857. Defendant met the action 
by a defense au fond en fait. It was in evidence that, about 
the 31st day of July last, Plaintiffs found that water had 
penetrated their cellar during the night, through their private 
drain, connecting with the street drains, under the control 
and care of Defendants, at the corner of St. Peter and St. Paul 
streets, Montreal. There had been a heavy shower during the 
afternoon of the previous day, and, on the night in question, 
the water rose.in the cellars in some placz to the height of 
two feet, thereby causing damage to some casks of ale and 
porter which stood in the cellars. The cellars had for some 
time been damp from the same cause. Complaint baving heen 
made to the city authorities, the drains were by them in the 
month of September last opened and repaired. They were found 
to have been nearly totally obstructed. It further appeared 
that the drain in St: Peter street, below St. Paul street, was 
at one place entirely obstructed by the falling in of one of 
the connecting drains, owing to a defect in its construction, 
and also that no sufficient vent had been provided in the main 
drain, running under the St. Ann’s Market. It was proved 
that the labels and capsules on the bottles which contained 
the porter and ale were in a measure destroyed, and that the 
straw in which they were packed was damp, and that the 
packages were thus rendered unmerchantable. 

PER CURIAM: After reading the evidence, it is apparent. 
that Defendants neglected their drains, nor can théy be held 
exonerated, because a heavy shower of rain may have been 
the immediate cause of the flood of water into the premises 
of the Plaintiffs. We do not know that the damage would have 
been suffered if the drains had been in good orther. The shower 
was a cause naturelle, the effects of which should have been 
provided against. The damage proved is only to the packages, 
to the labels upon the bottles, &c., but it is evident that this 
would impair the value of the goods as articles of merchandise. 
The Plaintiffs having proved the damages claimed by them, 
judgment wil go in their favor. ( 2 J., p. 78.) 

Cross and BANCROFT, for Plaintiffs. 

J. F. PELLETIER, for Defendants. 
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COUR CRIMINELLE.—DEPENS. 
Cour DE CIRCUIT, Montréal, 10 octobre 1857. 
Coram BRUNEAU, J. 
CHAMPAGNE ve. BOSTON. 


Jugé : Que le shérif n’est point tenu en loi de payer les frais de route 
et de voyage faits par un constable pour conduire à la prison commune 
de ce district, une personne accusée d’une offense criminelle et qui 
traduite devant un juge de paix à la campagne, a été envoyte à la prison 
pour y attendre son procès. (1) 


La déclaration alléguait : “ Qu'un nommé François-X. Des- 
rosiers ayant été traduit devant Louis Gonzague LaFontaine, 
un des juges de paix de Sa Majesté dans et pour le district de 
Montréal, sous l’accusation d'avoir assailli Mané Idée Hervieux, 
son épouse,“ avec l'intention de lui faire des blessures graves, 
et de l’avoir menacée de lui causer la mort,” et que, le juge de 
paix ayant été d'opinion que la peine était suffisante contre 

esrosiers pour lui faire subir un procès pour un délit pour- 
suivable par indictement, le juge de paix aurait, en conséquence, 
par un warrant, fuit emprisonner Desrosiers dans la prison 
commune du district de Montréal, et ce le ou vers le vingt-sept 
d'août dernier (1856); “ que, le warrant d’arrestation ayant 
été adressé et remis au Demandeur és-qualité, celui-ci aurait 
conduit le prisonnier, Desrosiers, dans la prison commune du 
district de Montréal, indiqué dans le warrant, et aurait remis 
le prévenu ainsi que le warrant entre les mains du gedlier de 
la prison, le vingt-sept d'août dernier (1856), lequel donna au 
Demandeur un reçu conçu dans les termes suivants: “ I hereby 
certify that I have received from Norbert Champagne,constable 
of the district of Montreal, the body of François-X. Desrosiers 
together, with a warrant under the hand and seal of Louis 
G. LaFontaine, one of Her Majesty’s justices of the peace for 
the district of Montreal, and the said François-X. Desrosiers 
was charged with having assaulted his wife and threutened 
her life.” 27th day of August, 1856 (Signed.) Thomas McGinn, 
gaoler; que les frais et dépenses du Demandeur pour avoir 
arrêté le prévenu et l'avoir conduit à la prison, et les frais et 
dépens du Demandeur pour retourner chez lui, ont été dûment 
constatés par le juge de paix Lafontaine, se montant à la 
somme de quatorze livres treize schellings et dix deniers et demi 
courant, et que, là-dessus, le dit juge de paix udressa au Dé- 
fendeur, en sa qualité de shérif du district de Montréal (dans 


(1) Vide 14 and 15 Vic., cap. 96, sec. 14, et art. 557 du Code Criminel. 
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les limites duquel le délit aurait été commis) un ordre conçu 
dans les termes suivants et produit avec les présentes pour 
en former partie.” “ A John Boston, écuyer, shérif du district 
“ de Montréal. “ Attendu que Norbert Champagne, constable du 
“ district de Montréal, m'a remis, à moi, Louis Gonzague La- 
“ Fontaine, un des juges de paix de Sa Majesté, dans et pour le 
“ district de Montréal, le reçu ci-dessus de Thomas McGinn, 
“ Geôlier, de la prison commune, à Montréal, et attendu qu’en 
“ conformité du statut fait et pourvu en pareil cas, j'ai constaté 
“ que la somme qui doit être payée au dit Norbert Champagne, 
“ pour avoir arrêté et conduit François-Xavier Desrosiers, de 
“la paroisse de Lanoraie, dans le dit district, à la prison 
“ commune, à Montréal est de dix livres et un denier et demi 
“ courant, et que les frais raisonnables du dit Champagne, 
“ pour retourner, se montent en outre à une somme de quatre 
“ quatre livres treize schellings et neuf deniers formant 
“ensemble la somme de £14,13,103 ; en conséquence, les 
“ présentes sont pour vous ordonner, comme shérif du dis- 
“ trict de Montréal, de payer au dit Champagne, la somme 
“ de quatorze livres treize schellings et dix deniers et demi, 
“en conformité au statut fait et pourvu en pareil cas, et 
“ le présent ordre sera pour vous une autorisation suffisante 
‘“ de faire le paiement. Donné sous mon seing, ce huitième jour 
“ du mois d'août mil huit cent cinquante-six.” (Signé) Louis 
“ G. Lafontaine, J. P.” ; que, malgré la production faite au Dé- 
fendeur du dit ordre, à son bureau, au dit lieu de Montréal, 
le ou vers le premier de septembre dernier (1856), par le 
Demandeur en personne, et malgré, en outre, le protét fait & 
la réquisition du Demandeur, par le ministére de Mtre Jobin 
et son confrére, notaires, et la production du dit ordre, le ou 
vers le trois de septembre dernier (1856), au bureau du Défen- 
deur, à l'effet de requérir le paiement du montant du dit ordre, 
le Défendeur a, là et alors, refusé et refuse de payer la dite 
somme, qui jointe au coût du protêt, valant au moins vingt 
schellings, forme la somme de seize livres treize schellings et 
dix deniers courant, mais que, pour éviter à frais il réduit à 
celle de quinze livres, que le Demandeur est bien fondé et 
mérite d'avoir du Défendeur qui refuse de lu lui payer, après 
avoir, au moins, un mois de calendrier, avant la signification 
du writ qui accompagne la présente, savoir : le sept de février 
dernier (1857), reçu avis par écrit de la présente action, con- 
formément à la loi et au statut fait et pourvu en pareil cas.” 
“ Pourquoi le Demandeur conclut à ce que le Défendeur, 
“ és-qualité,soit condamné à lui payer la somme de quinze louis.” 

Le Défendeur plaida : “ qu'il n'est pas tenu au paiement de 
“la somme réclamée ; que, comme shérif, il n'est que dépo- 
“ sitaire de deniers publics, et que, comme tel, ne peut être 
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.“ poursuivi; que, d'ailleurs, la prétendue taxe du Demandeur 
“ est injuste, et la somme réclamée exorbitante, et nullement 
“en rapport avec les ouvrages allégués avoir été faits” 

JUGEMENT : [a cour, considérant que le Défendeur, en sa 
qualité de shérif, n'est que le dépositaire des deniers publics, 
ne peut être tenu, en cette qualité, envers le Demandeur, pour 
la créance qu'il peut avoir contre le gouvernement provincial, 
pour les services par lui rendus, ainsi qu'allégués dans la dé- 
claration, a débouté et déboute Ja dite action (2 J., p. 79.) 

PICHÉ et PRÉVOST, pour le Demandeur. 

OUIMET, Morin et MARCHAND, pour le Défendeur. 


wee ea~w™|= 


BORNAGH.—DEPENS. 


Cour pu BANC DE LA RXINE, EN APPEL, 
Québec, 7 juillet 1857. 


Coram Sir L. H. La FONTAINE, Bart. J.-en-C., AYLWIN, J., 
DuvaL, J., CaRON, J. 


SLACK (Demandeur en Cour Inférieure), Appelant, et SHORT 
(Défendeur en Cour Inférieure), Intimé. 


Jugé : Que si dans une action en bornage, sans notification préalable, 
le Défendeur ae déclare prêt à borner, le Demandeur doit être con- 
damné aux dépens de gon action. (1) 


Le jugement final qui avait été rendu le 30 septembre 1856, 
homologuait le rapport de l'arpenteur Henry McFarlane, dans 
une action en bornage ; et condamnuit l’Appelant (Demandeur 
en Cour Inférieure) aux dépens de l’action, vu que l’Intimé, 
qui n'avait jamais refusé le bornage, n'avait aucunement été 
mis en demeure ou notifié de le faire à l'amiable par le minis- 
tère d'un arpenteur, L’Appelant ayant actionné l’Intimé en 
bornage, sans aucune requisition préalable, l'Intimé, qui 
n'avait jamais refusé de borner, n’en ayant même jamais été 
requis, Join de contester Ja demande en bornage de l'Appelant, 
rapporta l'acte de vente en vertu duquel il était devenu pro- 
priétaire et allégua; “ Que le Défendeur, en prenant posses- 
“sion et en jouissant du lot de terre par lui acquis, n'a jamas 
“ cmnpidlé sur le terruin du Demundeur, mais qu'au contraire, 
“le Défendeur n'a pas la jouissance de tout le terrain qu'il a 
acquis de Frédéric Stemm, tandis que le Demandeur a jouis- 


(1) La Cour d’Appel fut également partagée sur l'espèce que présente cette 
cause et qui avait été ainsi Yecidée par la Cour Supérieure N Montréal. 
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“ «anco et possession de plus de terrain que ne lui en donnent 
“ ses titres ; que le Défendeur n'a jamais refusé de faire borner 
“ son terrain, et celui du Demandeur ; qu’au contraire, il a tou- 
“ jours été et est encore prêt de le faire, à frais communs, mais 
“ que le Demandeur ne l'en a jamais requis; Que, vu ce que 
“ dessus, le Défendeur ne peut être tenu de payer les frais de 
“ cette action. À ces causes, le Défendeur demandant acte de 
“Ja déclaration qu'il fait par les présentes, qu'il est prêt 
“ comme il l'a toujours été, à faire borner son terrain et à éta- 
“ blir les bornes et lignes qui doivent le diviser du terrain du 
“Demandeur, à frais communs, conclut à ce que le Demandeur 
“ soit débouté du surplus de ses conclusions, avec dépens.” 

Aucune preuve ne fut faite de la part de l'Appelant qui se 
contenta d'inscrire la cause au mérite (sans inscrire la cause à 
l'enquête), et la cour, avant faire droit, rendit un jugement 
interlocutoire, à l'effet de faire nommer un arpenteur, pour 
procéder au bornage qui eut lieu sans la moindre contradiction. 

jugement final de la cour fut d’homologuer le rapport et 
confirmer le bornage, avec les dépens de l’action contre l'Appe- 
lant, et divisant les frais du bornage également. 

L'Intimé dans son factum, prétendait que l'appel de ce 
jugement n'était que pour une simple question de frais, qui 
sont les frais de son action en bornage qu'il aurait pu éviter 
en ne portant pas une action intempestive; que les frais sont 
toujours à la discrétion de la cour qui est appelée à les 
adjuger ; que c'est une jurisprudence constante suivie en ce 
pays; quelle est conforme à l'art, 1° du tit. 31 de l'ordon- 
nance de 1667 amendé lors de l'enregistrement de cette 
ordonnance au Conseil supérieur de Québec; qu’une question 
de dépens doit être finalement décidée par le tribunal devant 
lequel elle se présente ; et que conséquein ment, l’Appelant était 
non recevable en son appel. Quant au mérite méme de la ques- 
tion soulevée par l'Appelant, il est hors de doute que les voisins 
doivent procéder au bornage de leurs béritages respectifs à 
l'amiable, si l’un ou l’autre n’éléve aucune contestation, 39 vol., 
de Toullier, n° 172, page 119: “ Le bornage, c'est-à-dire, le 
“placement des bornes nouvelles ou la reconnaissance des 
“ anciennes peut se faire de concert et à l'amiable, si les deux 
“ voisios sont majeurs. Ils dressent alors le procès-verbal de 
“ l'opération par un acte double sous seing privé, ou, ce qui est 
“ beaucoup plus sûr, le font rapporter par un notaire.” C'était 
le droit commun de la France, Traité du voisinuge, par 
Fournel, 1° vol. de l’édition 1834, p. 237. “ En effet, lorsqu'il 
“ est question de mettre de nouvelles bornes, au défaut d'an- 
“ ciennes, ce bornage peut s'effectuer de deux manières, soit 
“de concert entre les voisins et par leur fait seulement, soit 
“avec l'intervention de l'autorité judiciaire. La faculté de 
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‘“ poser des bornes de concert, et sans l'intervention de l'auto- 
“ rité judiciaire, n’est pas universelle en France, et il existe 
“des coutumes qui l’interdisent, telles que Anjou, art. 280 ; 
“ Maine, art. 297 ; Loudun, titre 1°, art. 1°; Touraine, Senlis, 
“ &c. Et même Loisel en a fait une règle de droit : “ bornes se 
“ mettent par autorité de justice.” Art 38 du tit. 11 du 
“ liv. 2 (1), règle 255. Néanmoins, il ne faut prendre ces dis- 
“ positions coutumières, que comme une exception uu droit 
“commun, étant certain que, dans la majorité de la France, 
‘ ce bornage privé est autorisé d’après l'usage le plus antique. 
“ Beaumanoir en fait mention: “Toutes gens, dit-il, qui requre- 
“ rent borne le doivent avoir, et bien peuvent les parties, se 
“elles se accordent, borner sans justice. Chap. 30, page 151. 
“ Bouteiller atteste la même pratique. S'il advenait que parties 
“ fussent d'accord de mettre et asseoir borne entre eux, faire 
“le peuvent, sans appeler la loi ne autres fors voisins. 
“Somme Rur. liv. 1°, p. 366.” Boutellier, Somme Rurale, 
“ titre 57, p. 366. Les parties peuvent elles-mêmes asseoir 
“ bornes ; mais à la borne ainsi mise, n’y aura nul caillet des- 
“ sous, comme témoins d’échevins, pour ce que les échevins n'y 
“ ont été appelés” “ Pardessus, Traité des servitudes, 1° vol., 
“n° 119, p. 300: Tout bornage doit nécessairement être 
‘ordonné par justice, s’il n’est pas consenti par toutes les 
“ parties intéressées. Page 301. “ Lorsque ces experts sont 
“ choisis volontairement des parties capables de contracter 
“ et de disposer de leurs biens, leur mission est ordinairement 
“ déterminée par l'acte de nomination ou par les pouvoirs 
“ qu'ils reçoivent.” N° 121, page 303. Quand l'objet du bor- 
“ nage est de provoquer un renouvellement de signes qui ont 
“ disparu, qui ont été déplacés, ou que de toute autre manière 
“ou prétend n'être pas à la véritable limite des propriétés 
“ qu'ils doivent séparer, et quand les parties sont d'accord, 
toute l'opération consiste dans le fait matériel de ce plucc- 
“ ment.” Nouveau Denisart, vbo Bornage, p. 655, § 3, n° 1. “ Le 
“ bornage peut se faire de deux manières: par ordonnance du 
“ Juge, ou à l'amiable, du commun consentement des parties 
se intéresséees.” Ibidem, n° 3. Ainsi, le bornage conrenfionnel 
existe en loi indépendamment du bornage judiciaire, qui est 
l'action de bornage considérée simplement quant au droit que 
deux propriétaires voisins ont de faire borner leurs possessions 
respectives. “ Mais entend-on,” disent les auteurs du Nou- 
veau Denisart, vbo bornage, p. 627, n° 3 du 4° sommaire, 
“ par le droit d’intenter l’action en bornage, le droit de de- 

mander que la possession d’un propriétaire soit limitée et 
(1) “ Loisel ” dit M. Jules Minier, “a tro généralisé ses idées ; les 


. maximes qu’il a publiées reproduisent souvent des règles qui n'étaient que 
locales, &c., p. 596, Préris historique du droit francais ~ 4 : 
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“ bornée conformément à son titre? C’est une question d'un 
“ tout autre genre, c'est proprement la question de savoir si on 
“ peut prescrire au delà de son titre.” L'action de l’Appelant 
était vexatoire ; il n'avait aucun intérêt à la porter; et pour 
établir cette proposition légale, l'Intimé réfère au Traité des 
actions par M. Poncet, à la page 197, n° 135. “ On dit qu'une 
“ action est fondée, lorsque la prétention, qui en est l'objet, 4 
“pour fondement ou pour appui la justice ou la loi. Mais 
“ de ce qu'une action est ainsi juste au fond, 11 ne s'ensuit pas 
“toujours qu'on soit admis à l'exercer. Pour cela en effet, 
“trois conditions sont rigoureusement nécessaires, savoir : 
“1° la qualité, 2° l'intérêt, 3° la capacité. A défaut de l’une 
“ ou l’autre de ces conditions, l'action quoique juste et légitime, 
“ n’est point recevable en justice.” Et à la page 206. N° 148 
du même auteur, “ De l'intérêt,” “143: Il ne suffit pas d’avoir 
“ qualité, c’est-à-dire prétention, même légitime, pour être re- 
“ cevable à figurer dans une instance judiciaire ; une seconde 
“condition indispensable est d’y avoir intérêt. On ne peut 
“ nier que les discussions entre les citoyens ne soient plus ou 
“ moins préjudiciables à la paix et à l’ordre public. Elles en- 
“ tretiennent les animosités et les haines, elles peuvent en- 
“ traîner la ruine des familles ; en un mot, on les considère 
“ avec raison comme un mal que l'obligation de faire justice 
“ peut seule rendre nécessaire. Si l’on suppose donc le plaideur 
“ sans intérêt dans la cause, il ne reste plus aucun motif pour 
“ admettre ses réclamations, puisque rien ne balance de sa 
“ part l’intérêt de la paix publique qui s'oppose à toute dis- 
“ cussion sans objet. Indépendamment de cet intérêt public, 
“ un intérêt particulier forme encore obstacle à sa prétention, 
“ c'est celui de son adversuire, QU’IL NE PEUT AVOIR DROIT 
“ D'INQUIÉTER SANS UTILITÉ POUR LUI-MÊME.” Traité des fins 
“ de non-recevoir, par M. Lemerle, page 233. Des actions sus- 
“ ceptibles d’être déclarées non recevables comme tardives ou 
“ intempestives, bien qu’elles ne soient atteintes d’aucune 
“ prescription proprement dite. Il est des droits qui doivent 
“ être constatés ou conservés à leur naissance, ou leur ouver- 
“ ture, ou avant un événement, soit par des réclamations, soit 
“ PAR DES DILIGENCES, de telle sorte que les actions qui en 
“ résultent sont non recevable, quoique d'ailleurs elles ne 
“ soient pas atteintes d’une prescription proprement dite.” 
Dans son factum l’Appelant énongait ainsi ses prétentions : 
On the 30th of September, 1856, the court below composed 
of Day, Smith and Mondelet, Justices, pronounced judgment, 
homologating the surveyor's report, and, without dismissing 
any of the conclusions of Appellant, condemned Appellant to 
pay the costs of the action. Appellant complains of that por- 
tion of the judgment which condemns him to pay the costs 
TOME VI. 25 . 
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of the action. The judgment is not motivé, but the reason 
for condemning Appellant to pay costs, assigned by the court 
below, at the time of rendering the judgment, was, that 
Appellant had not, previous to the institution of the action, 
summonned Respondent to draw lines. It is submitted that the 
Judgment ought to be reversed, in so far as it condemns 
Appellant to pay costa. Every proprietor has, by law, the 
right to inatitute the action en bornage against his neighbour, 
without making any previous demand, and the only plea that 
could defeat this action would be subsisting boundaries still 
visible ; That inasmuch as Appellant was not by law bound to 
aummon hia neighbour to draw lines, previous to bringing his 
action, he ought not to have been condemned to pay costs; 
but that, in the view of the case most favourable to Respon- 
dent, the judgment of the court could only have divided the 
costa of the action between the porties, which, it is submitted, 
is the general rule where both parties consent to the 
bornuge (1). Each party is both Plaintiff and Defendant : each 
alledging an encroachment upon his land by the other. And 
it is manifest from the surveyor's plan that Respondent had 
encroached upon the land of Appellant to a considerable 
extent, and this being a fact in issue, determined favourably 
_to Appellant, Respondent ought to have been condemned to 
pay costs to Appellant. It is submitted that the only way 
Respondent could avoid costs would be by notifying Appel- 
lant of his readiness to consent to a survey, previous to the 
return of the action into court. 

Le jugement de la Cour Supérieure & Montréal fut confirmé 
par "operation de la loi ; vu que l'honorable juge en chef, sir 

H. ontuine et M. le juge Duval étaient pour le maintien 
du jugement de la cour de première instance, et les honorables 
juges Aylwin et Caron, pour son intirmation. (2 J., p. 81.) 

NS, W. Dorman, pour l'Appelant. 

LAFRENAYE et Papin, pour l'Intimé. 








HYPOTHEO.—REGISTRATION. 
CourT OF QUEEN’s BENCH, Montreal, 5th October 1857., 
Coram AYLWIN, J., MEREDITH, J., SHORT, J., BADGLEY, J. 
THE QUEEN, Appellant, vs. COMTE, et al., Respondents. 
Held: 1. In tle case of a general hypothèque, dating as far back as 1815, 
and claimed in respect of land situate in the county of Sherbrooke, and 
duly registered in accordance with the provisions of the Registry Ordi- 


(1) Vide 3 R. J. R. Q., p. 329, Weymess & Cook. 
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nance, 4 Vic., cap. 80, that the want of registration during the period that 
the 10 and 11 Geo. IV, cap. 8, was in force cannot be invoked, without 
averment and proof that the debtor held the land whilst that statute 
was in force. Ô 

2. That a hypothèque duly created during the lifetime of the debtor may 
be preserved by registration after his death. 

3. That hypothèques légales are not exempt from registration under the 
4th section o the Registration Ordinance, 4 Vic., cap. 30. 


This was an appeal from a judgment of the Superior Court, 
rendered at Quebec, on the 17th of February, 1852, dismissing 
a contestation fyled by the crown to a judgment of distribu- 
tion, by which Respondents were collocated in preference to 
Her Majesty. The claims of both Appellant and Respondents 
were general hypothèques, the latest of which bore date in 
1826. The monies which formed the subject matter of dispute 
were the proceeds of certain immoveable property situate in 
the county of Sherbrooke, were the statute 10 and 11 Geo. IV, 
cap. 8 was in force, from 1830 until the coming in force of the 
Registry Ordinance, 4 Vic., cap. 30, and, by the second clause 
of this statute, it was enacted : “ That, from and after the pas- 
sing of this act, no act or deed in law, or instrument in writing, 
by which mortgage or hypothèque was or is created, shall bind 
or affect, as a mortgage, incumberance or hypothèque, any im- 
movable property situated within the counties aforesaid, unless 
such act or deed in law, or instrument in writing, be duly en- 
registered in the manner hereinafter directed, within twelve 
months next after the passing of this act ;” but no allusion is 
made in this statute to the necessity of registration on the part 
of the crown. Respondents failed to register their hypothèques 
during the period that the statute above referred to was in 
force, but duly enregistered the same within the delay pres- 
cribed by the Registry Ordinance. The crown abstained from 
registration altogether.. Under these circumstances, Respon- 
dents were collocated in perference to the crown, and the re- 
port of collocation was accordingly contested by the crown, 
on the ground mainly that the hypothèques of Respondents 
were inoperative, for want of registration during the period 
prescribed by the 10 and 11 Geo. IV, ch. 8, that the estate of the 
debtor was vacant and insolvent at the time of the registration 
under the 4 Vic., ch. 30, and that the claims of the crown, being 
a hypothèque légale, was not liable to registration under the 

visions of either the statute above referred to or the Registry 
dinance. 

MEREDITH, J.: This case comes before us upon an appeal from 
the judgment of the Superior Court, which overruled the con- 
testation by the crown of the collocation in favor of Opposant, 
Joseph Comte. The principal claim of the crown is for a ba- 
lance exceeding £40,000 due upon a judgment recovered on the 
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20th October, 1825, against Sir John Caldwell, for money due 
by him as having been receiver general of the Province to 
which office he was appointed by Fetters patent bearing date 
in 1809. The crown has also another claim for about £800 ; 
but as it is not, in so far as regards the present controversy, 
in any respect of a more favorable nature than the larger claim 
just alluded to, it is needless to revert toit further. The claim 
of Comte is founded upon four general hypothecs, bearin 
date, respectively, in the years 1815, 1816, 1817, and 1823, an 
the real estate, the proceeds of the sale of which are now be- 
fore the court for distribution, are certain township lands 
situated within the county of Sherbrooke. The judgment of 
the court below overruled the contestation on the part of the 
crown of the collocation which had been made in favor of the 
opposant Comte, on the ground that the hypothecary claims 
of the latter had been duly registered, as required by the pro- 
visions of the Registry Ordinance, 4 Vict., c. 30; whereas no 
registration whatever had been made of the claims of the crown. 
The judgment thus rendered has been impugned by the law 
officers of the crown on several grounds. In the first place, it 
is contended that, as the lands in question are situated in the 
county of Sherbrooke, that the notarial deeds upon which the 
claim of Comte is founded, became altogether inoperative as 
hypothecs, in consequence of their not having been registered 
in that county within twelve months from the passing of the 
10 and 11 Geo. IV, cap. 8, as required by the provisions of that 
statute. The answer given to this objection is that upon the 
contestation ofthe report of distribution, we cannot look beyond 
the pleadings, and that it does not appear upon the face of the 
pleadings that Sir John Caldwell was seized of the lands in 
question at any time whilst the 10 and 11 Geo, IV. c. 8 was in 
force. This answer appears to us conclusive. In order to have 
raised the question as to the bearing of the 10 and 11 Geo. IV, 
c. 8, upon the claims now before us, the crown ought to have 
contested the opposition of Comte, and to have alleged and 
proved that Caldwell held the lands in question whilst the sta- 
tute already mentioned was in force. This may yet be done, 
for the judgment appealed from merely overrules the contes- 
tation, but, of course, does not homologate the report. We 
therefore abstain from the expression of any opinion on this 
point, but at the same time think it may be well to mention, 
that the question seems to have been formally adjudicated 
upon in the year 1845, by the late Court of Queen’s Bench for 
the district of Quebec, in the case No 266, Modeste Pratt, 
Paintitf vs. John Davidson, Defendant, and Henry Black, 
p nt. 
he judges were Sir James Stuart and judges Bowen, Panet 
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and Bédard ; and one of the points decided was that a hypothec 
not registered as required by the provisions of the 10 and 11 
Geo. IV, c. 8 was void as against subsequent purchasers for 
valuable considerution, but not absolutely void, 

The next point connected with the question of registration 
to which our attention was called by the learned counsel for 
the crown, is, that the hypothecs of Comte were not regis- 
tered until after the death of Sir John Caldwell, and it is con- 
tended that the registration of a hypothec against the estate 
of a person deceased cannot be productive of any legal effect. 
I can well understand, and authorities are not wanting to es- 
tablish, that the creditors of » vacant estate cannot acquire 
hypothecs upon the real property of the vacant estate to the 
prejudice of each other. But, I can see no reason for saying, 
and I know of no law or authority which requires me to say, 
that a hypothec legally created during the life of a debtor, 
may not as legally be registered after his death. After the 
death of a debtor, his heirs may grant new hypothecs, and 
therefore it would seem most unreasonable to say that the 
death of a debtor a few days, or perhaps a few hours, after the 
creation of a hypothec should prevent the creditor from taking 
those measures which may be necessary for the preservation 
of such hypothec. To do so, would in effect, in the case sup- 
posed, make the rights of the creditor dependent upon the du- 
ration of the life of the debtor. Under the Code civil, it would 
seem that the inscription of a claim cannot legally be made 

inst a succession vacante, Troplong, P. and H., vol. 3, n° 
659 ; but there is an important difference between the French 
inscription and our enregistration. Under the French system, 
the inscription was necessary for the perfect creation of the 
hypothecary right, Troplong, vol. 3, p. 11; whereas under 
our laws the enregistration merely preserves a right which has 
already been created. I may add, that the provisions of the 
Code civil on the subject have not received the approbation 
of the most esteemed commentators on that system. Troplong, 
for instance, speaking of the art. 2146 of the Code civil bear- 
ing on this subject, says: “ Jl est empreint d'une grande exa- 
gération et sa généralité conduit à des résultats que la raison 
repuusse très souvent, et qui sont, j'en suis sûr, contraires à sa 
pensée primitive.” Troplong, Priv.and Hyp.,vol.3, p.8, n° 649. 
Our law, however, does not prohibit the registration of a 
hypothec after the death of the debtor, and in the absence of 
such a provision I see no sufficient reason for declaring a re- 
gistration so made null. 

There remains one point urged by the Crown, also connected 
with the question of registration to which I desire to advert ; 
itis, that the crown, in addition to the hypothec resulting from 
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the judgment recovered against Sir John Caldwell, has a legal 
hypothec for the money due by him as receiver general, da- 
ting from the period of his appointment ; and that under the 
fourth section of the Registry Ordinance legai hypothecs, 
hypothèques légales, ar not required to be registered. The ques- 
tion, as to whether the registration of legal hypothecs was ren- 
dered necessary by the fourth section of the Registry Ordi- 
nance, Was, after full argument, decided in the affirmative by 
the Superior Court at Quebec,in the case of Girard vs. Blais, 
2 L C. Rep, p. 87. Considering the great importance of the 
question, ï avail myself of that opportunity of stating at 
length the grounds upon which I concurred in the judgment ; 
and now, after reading over the report of that case, I see no 
reason for changing in any respect the opinion 1 then expressed ; 
nor do I see that I can add anything to the observations which 
I then made. 

For these reasons, therefore, after giving to the case the best 
consideration in my power, I see no reason for disturbing the 
judgment of the court below. ° 

As the judgment of this court reserves to the crown the 
right to contest the report of distribution de novo, it may be 

roper to observe, that our reason for making this reservation 
18, that the report of distribution seems to present an impor- 
tant question which is not raised, and therefore cannot be dis- 
cussed, under the contestation already filed by the crown in 
this cause. Under the 3rd section of the 9th Geo. IV, cap. 77, 
it is in effect declared, that general hypothecs created before 
the passing of that act, should be deemed valid as regarded 
lands now holden, that is to say, holden at the time of the 
passing of that stalute, in free and common 8 , and the 
other parts of the statute distinguish between lands holden in 
in free and common soccage at the time of the passing of the 
act, and those to be thereafter holden by that tenure. It may 
therefore, it is thought by some of the judges, be contended, 
that as Mr. Comte’s claim is founded upon general hypothecs, 
his opposition ought to have alleged that the lands in question 
were holden in free and common soccage, at the time of the 
passing of the 9 Geo. IV, c. 77, and that, for want of that al- 
legation, it does not appear, even according to his own showing, 
that he has a valid hypothecs. This question, it 1s clear, is not 
raised by the contestation now before us; by which it is con- 
tended, not that the Rev. Mr. Comte never had a hypothec, but 
that having had a hypothec he lost it for want of a registra- 
tion within the time allowed by law. Our present judgment 
is of course confined to the points raised by the contestation 
before us; but as the point just alluded to may be of impor- 
tance when we come to the homologation of the report, we wish 
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to afford the Crown an opportunity of bringing the question 

formally under the the consideration of the Court. Judgment 

of the court below confirmed. (2 J., p. 86.) 

Lewis T. DRUMMOND, Attorney General, pro Regina, Appel- 

lant. . 
CARON and BAILLARGÉ, for Comte, Respondent. 
PENTLAND and PENTLAND, for Chandler, Respondent. 
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DONATION ONEREUSE.—REVOCATION. 
SUPERIOR COURT, Montreal, 20th November, 1854. 
Coram SMITH, J., VANFELSON, J., MONDELET, J. 
LAFLEUR, Appelant, vs. GIRARD, Intimé. 


Jugé: Que la révocation d’une donation onéreuse n’entraîne pas | 
tobe ity des hypothèques créées par le donataire sur l’immeuble ré- 
trocédé. ( . 


L’Appelant ayant porté une action hypothécaire contre 
l’Intimé, devant la Cour de Circuit du circuit de Richelieu, 
pour £20 3s. 14, étant le montant d'une obligation consentie 
en sa faveur, le 17 décembre 1838, par Pierre Arrelle fils, et 
enregistrée le 9 novembre 1843, en autant que l’Intimé avait 
acquis l'immeuble hypothéqué à la créance de l’Appelant, de 
Pierre Arrelle père, par donation reçue le 23 janvier 1849 ; et 
que cet immeuble avuit été possédé par Pierre Arrelle fils, 
en vertu d'une donation de ses père et mère reçue le 8 mars 
1842, jusqu'au 26 novembre 1844, jour auquel il l'avait rétro- 
cédé à son père, par acte reçu ce jour-là ; L’Intimé plaida que 
Pierre Arrelle fils n'avait jamais eu la possession de cet im- 
meuble comme propriétaire lorsqu'il avait consenti cette obli- 
gation ; que la révocation de la donation entre le père et le 
fils avait eu l'effet de détruire toutes les charges et hypo- 
thèques que le donataire avait imposées sur cet immeuble, et 

ue cette donation n'avait jamais été ni insinuée ni enregistrée, 
il s'en suivait que le donataire n'avait jamais pu devenir pro- 
priétaire de cet immeuble de manière à pouvoir l’hypothéquer. 

La Cour de Circuit ayant débouté l’Appelant de son action, 
le 21 juin 1854, ce dernier interjeta appel à la Cour Supé- 
rieure, à Montréal. 

LAFRENAYE, pour l’Appelant, prétendit que la révocation 
de la donation n’entraine point l'extinction des hypothéques 
crées par le donataire sur l'immeuble rétrocédé, et qu'il fallait 


(1) V. art. 815 et 816. C. C. 
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distinguer ce cas d'avec celui du réméré qui produit un effet 
tout contraire, (1) et celui du retrait lignager ; (2) il cita les 
autorités suivantes : Anc. Den., vo hypothèque, page 659, No 61 ; 
Pothier, Des propres, 6; J. des Audiences, p. 189, 3 avril 
°1716 ; Pothier, Donations, sec. 2, art. 3, par. 1. 

“ JUDGMENT : The court, considering that Appellant hath 
established, by legal evidence and in law, that the lot of land 
described in the Jeclaration of Plaintiff was mo ed and 
hypothecated to and for the payment of the sum of money 
mentioned in the obligation of the 17th day of December, 
1838 executed before Mtre Piette and colleague, notaries ; 
and, further, considering that Pierre Arrelle fils could not, by 
the retrocession invoked by Defendant in any way affect or 
destroy the right of mortgage or hepotheque secured by him 
in favor of Plaintiff by the ession of Pierre Arrelle fils 
and in the donation to him of the said eighth day of March, 
1852. Doth reverse the judgment rendered in the court 
below, on the 21st. day of June, 1854, and the court now here 
proceeding to render the judgment which the court below 
ought to have rendered ; it is adjudged that the above men- 
tioned and described lot of land be and the same is hereby 
declared charged and hypothecated for the payment of the 
sum of £20 3s. 14. (2 J., p. 90.) 

LAFRENAYE et PAPIN, pour l’Appelant. 

LAFRAMBOISE et PAPINEAU, pour l'Intimé. 


LEGACY.—OCONDITION.— VARIANCE. 
SUPERIOR COURT, Montreal, 31st March, 1857. 
Coram Day, J.,(C.) MoNDELET, J., CHABOT, J. 
FRELIGH vs. SEYMOUR. 


Hdd : 1st, That a legacy by a father to a daughter, conditional upon 
her not doing certain things, 1s forfeited by her doing such things. 2nd, 
That itis a fatal variance in a declaration to allege an absolute legacy 
when the legacy is only conditional as above. 


Jane Freligh demanded from Defendant £525, being for 
seven annual payments of a legacy of £75 per annum. She 
alleged a notarial will of her father, Richard Van Vliet 
Freligh, of date 20th November, 1849, whereby amongst 


(1) Rép. Guyot, vo faculté de rachat, p. 271, 7 vol. ‘‘ 5%, le vendeur re- 
** prend l’immeuble vendu sans la charge des hypothèques et des autres droits 
‘€ réels que l'acquéreur y avait imposés, etc.” 


(2) Dic. de droit, vo hypothèque, p. 1060. 
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other things, he bequeathed to Defendant all his property, 
moveable and immoveable, upon trust nevertheless, that De- 
fendant should pay unto Plaintiff, the annual sum of £75, 
from and after the day of the decease of the testator, for and 
during the natural life of Plaintiff; and did also thereby 
direct Defendant to comply with and fulfil certain other 
trust and directions contained in said will. Further the said 
legacy was for her aliment. 

The first plea set up that said legacy was only made and given 
to Plaintiff on condition that she was satisfied therewith ; 
but, in case she should, at any time thereafter, institute an 
action in any of the courts against the executor of the tes- 
tator, for and in respect of the estate and succession of the 
late Mary Marvin, in her lifetime, the testator’s wife, or to 
disturb or interrupt the will by her made in favor of the 
testator, that, then and in such case, said testator did thereby 
revoke said sum of £75 per annum to said Jane Freligh, any- 
thing therein before contained to the contrary in any wise 
notwithstanding, if any such action should be made or insti- 
tuted by her during her natural life ; that Plaintiff had not 
set forth said condition, or that she was satisfied with said 
legacy, nor could she ; but, on the contrary, she had instituted 
divers actions against Defendant, as executor of the will of her 
father, and, as legatee in trust thereunder, for and in respect 
of the estate and succession of Mary Marvin, and to interrupt 
and disturb the will of Mary Marvin, and that Plaintiff had 
violated and broken the terms and conditions under which 
said legacy of £ 75 per annum was given. The second plea 
was a plea of compensation. 

Day, J.: By the documentary evidence of record, it has 
been abundantly proved that Plaintiff has acted in contraven- 
tion of the conditions of the will, on which the legacy was 
bequeathed, and consequently that she has forfeited all claim 
to the legacy. It is further to be observed that the form of the 
action is bad. The legacy is set up in the declaration as an 
absolute one, and a conditional legacy is proved. This is not 
setting up the legacy as it is in the will; and there is as 
great a variance in setting up absolutely that which only 
exists conditionally as if totally different matter had been set 
up. This isa fatal variance, and would of itself be sufficient to 
justify the dismissal of the action. . 

“ THE Court, considering that Plaintiff hath failed to esta- 
blish the material allegations of her declaration, inasmuch as 
she hath alleged an absolute bequest and legacy in her favour 
by the late Richard Van Vliet Freligh, in his last will and 
testament, of the annual sum of £75 ; whereas by said will 
and testament it appears that said bequest and legacy was 
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made upon condition that she should be satisfied therewith : 
which said condition Plaintiff hath failed to allege or prove, 
and hath not declared that she is satisfied with said legacy 
and bequest. And, further, considering that said bequest and 
legacy was so made, as well upon said condition as upon 
another special condition, that, in case she, Plaintiff, should, 
at any time thereafter, institute an action in any of the 
courts of this province against the executor of said testament, 
for and in respect of the estate of the late Mary Marvin, in 
her lifetime, the wife of said testator, or to disturb or inter- 
rupt the will and testament by her made and executed in 
favour of testator, that, then and in any such case, the tes- 
tator, did revoke said bequest and legucy ; and that Plaintiff 
by her action against Defendant, instituted in this court 
and returned on the first day of April, 1850, and by her 
special answer to the exception of Defendant in that cause 
fyled, and also by her intervention in this court, fyled in a 
cause wherein Defendant was Plaintiff and the Bank of Mont- 
real was Defendant; and also by her opposition in this court, 
fyled in a cause wherein Defendant was Plaintiff, and Freeman 
' Buck was Defendant, hath manifested, and in effect declared 
that she was not satisfied with said bequest and legacy, and 
hath instituted an action and actions in a court of this pro- 
vince against Defendant, executor of said last will and testa- 
- ment, for and in respect of the estate and succession of the 
late Mary Marvin ; maintaining the exception by Defendant 
firstly pleaded, doth declare and adjudge that Plaintiff, hath 
infringed and violated the conditions upon which said bequest 
and legacy was so made to her, as aforesaid, and by reason 
thereof and by law hath forfeited all right to recover the 
same, and doth dismiss the action of the Plaintiff”(2 J, p. 91.) 
Cross and BANCROFT, for Plaintiff. 
A. and G. ROBERTSON, for Defendant. 


Nore.—The rule as to variance in the english practice is no doubt as stated 
by the learned judge, but the rule is not always applied with the same rigour 
in our courts, as for example in actions on policies of insurance, in which the 
conditions of the policies, although some of them conditions precedent, are 
seldom set for with the fulness and precision required in the english courts, 
where a plea of non est factum, it is apprehended, would be successful, while 
in our courts it would be of no avail. 
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ENQUETE.— WITNESS. 
SUPERIOR COURT, Montreal, 31st October, 1857. 
Coram Day, J., SMITH, J., MONDELET (C.), J. 
ST. DENIS vs. GRENIER et vir. 


Held: That a witness may be examined twice by the same party. 


In this case, a witness of the name of Maréchal had been 
examined on behalf of Plaintiff, and was subsequently brought 
up by the same party to give further evidence in his favor. 
The evidence having been objected to, a motion was made to 
reject it, on the ground, that it was incompetent for a party 
in a cause to examine the same witness twice in his own favor. 

Day, J.: There is nothing illegal in examining the same 
witness twice on behalf of the same party. It is a mere matter 
of discipline and entirely within province and control of the 
court, and as we see no injustice in allowing the double 
examination in the present case, the motion to reject the 
witness’ second deposition is disallowed. (2 J., p. 93.) 

SICOTTE and CHAGNON, for Plaintiff. 

JULES R. BERTHELOT, for Defendant. 


LOYER.—DEMANDE INCIDENTE. 
SUPERIOR COURT, Montreal, 31st October, 1857. 
Coram ‘Day, J., MONDELET (C.), J., BADGLEY, J. 
Dugois vs. GAUTHIER. 


Held : In an action by default for rent, where new conclusions are 
reserved by the declaration, in respect of rent accruing, that such new 
conclusions may be taken, without service thereof on the Defendant. (1) 


This was an action for the recovery of £23 10s. of rent, 
and by the declaration, reservation was made to take new 
conclusions for the accruing rent. Defendant having made 
default, and a quarter’s rent having become due before the 
case was ripe for judgment, new conclusions were taken in 
respect of such rent so accrued,but no service was made of such 
new conclusions on Defendant. The want of service of the new 
conclusions induced the court to reserve the case for conside- 


(1) V. art. 150 C. P. C, 
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ration, and, after deliberation, it was determined that such 
service was unnecessary, and judgment was rendered accord- 
ingly. (2 J., p. 94.) 

CHERRIER, DORION and DoRION, for Plaintiff. 


CONSEILLER MUNICIPAL. 
Cour SUPÉRIEURE, Montréal, 31 octobre 1857. 


Coram MoNDELET, J., BADGLEY, J. 


BROSSEAU, Requérant writ de mandamus, vs. BISSONNETTE, 
Défendeur. 


Jugé: Que la nomination d’un conseiller municipal par le gouverneur 
peut étre considérée comme non avenue si le conseil municipal avait 
rempli la vacance suivant les dispositions de l’acte municipal de 1854. (1) 


Le Demandeur adopta la voie du mandamus, par requête 
libellée, exposant l'existence d'un conseil municipal pour la 
aroisse de St-Athanase, son organisation en juillet 1855 : 
‘élection de Denis Doody comme maire, et l'absence de ce 
dernier, de la paroisse pendant un espace de trois mois échus 
le 23 février 1856, ce qui le rendait par là même incupable 
d'exercer ses fonctions, et opérait la vacance de son siège de 
conseiller. En vertu de la 31e section de l'acte des muni- 
cipalités, les conseillers doivent, à la premiere session après 
cette période, nommer, parmi les habitants de la paroisse, un 
autre conseiller, et à la séance immédiatement suivante faire 
_choix d'un maire; cette séance étant celle du: 3 mars 1856, 
jour auquel le conseil avait omis de procéder à tels devoirs ; 
que, vu telle omission, le gouverneur avait, le 23 mars, nommé 
le Requérant conseiller municipal, charge que Jean-Baptiste 
Bissonnette avait usurpée, sous prétexte de l'élection faite par 
les conseillers illégalement, le Requérant concluant en con- 
séquence à sa destination. 

Te Défendeur plaida que la première séance régulière du 
conseil qui eut lieu fut celle où il fut choisi conseiller rempla- 
gant; que le conseil avait, en outre, quarante-cing jours apres 
les trois mois expirés pour procéder à telle nomination et que 
la nomination n'était pas dévolue au gouverneur durant ce 
délai, et que toute nomination qu'il pouvait faire devait être 
considérée comme soumise & la condition de l'existence d'une 
vacance. 


(1) V. art. 327 C. M. 
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PER CURIAM: La cour, par son jugement, déclare que la 
nomination de Bissonnette par le conseil est conforme à la loi, 
et que la nomination de Brosseau par le gouverneur avait été 
obtenue sur de fausses représentations, et que telle nomination 
étuit censée faite avec la condition tacite qu'il y eût vacance, 
que la franchise d'élire devait être favorablement envisagée 
par les tribunaux, et le droit de nomination par le gouverneur 
considéré comme un remède au défaut d'action des munici- 
palités. 

JUGEMENT : “ La cour, attendu que lors de la nomination 
“ du Requérant comme maire par le gouverneur, il n’y avait 
“ aucune vacance qui, aux termes du statut provincial 18 Vic. 
“ch. 100, sec. 31, par. 2, autorisât telle nomination par le 
“ gouverneur à qui on avait aucunement fait connaître le choix 
“ qu'avait fait du Défendeur comme maire, le conseil muni- 
“ cipal, suivant qu'il en avait le droit et le devait par la loi, 
renvoie la dite requête libellée.” (2 J., p. 94.) 

OUIMET, Morin et MARCHAND, pour le Requérant. 

R. et G. LAFLAMME, pour le Défendeur. 


PROCEDURE.—JUGEMENT. 


Cour SUPÉRIEURE, Montréal, 28 novembre, 1857. 
Coram SMITH, J. 


PALSGRAVE vs. Ross, et Ross Opposant and Plaintiff en faux, 
and PALSGRAVE, Defendant en faux. 


Held : That draft of judgment may be legally amended, even after 
the judgment has been pronounced, provided it has not been registered. 


SMITH, J.: This is an inscription en faux, on the part of 
Defendant and Opposant, who contends that the original draft 
of judgment, as well as the copy served on him, has been 
falsified by striking out certain words therein since the judg- 
ment was drawn and pronounced in open court. The difficulty 
arose in this way. Ross, the Defendant, was only in possession 
of three lots, although, the declaratiorrreferred to four as being 
in his possession. When the judgment was pronounced, the draft 
of judgment was in terms of the declaration, but had not yet 
been examined and initialed by the judge, and, subsequently, 
after discovery of the error as to the number of lots in the 
actual possession of Defendant, the draft of judgment was 
amended to meet the facts of the case before the same had 
been registered, and before the judge had approved thereof by 
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writing his initials thereon in usual course. Under the cir- 
cumstances, the court is of opinion that the judgment must 
stand as approved of by the judge pronouncing the same, and 
that the inscription must be dismissed. (2 J., p. 95.) 

Rover Roy, for Opposant and Plaintiff en faux. : 

A. & G. RoBertson, for Plaintiff and Defendant en faux. 


RESPONSABILITE. 
SuPERIOR Court, Montreal, 28th November, 1857. 
Coram MONDELET (C.), J. 


FALARDEAU vs. COUTURE. 


Held: In an action for damages in consequence of Plaintiffs child 
being severely bitten by Defendant’s dog which was trained and kept 
as a fighting dog and suffered to run unmuzzled, that exemplary 
damages will be awarded. (1) 


This was action for the recovery of damages, in consequence 
of Defendant's dog, which was declared and proved to be a 
bull dog, and to have been trained and kept by Defendant 
for the purpose of fighting other dogs, and suffered to run 
unmuzzled, having severely bitten Plaintiffs child. The only 
special damage proved was the doctor’s bill, which amounted to 
£4 10s. ; but, owing to the fact that Defendant kept a dog of 
the character above mentioned, for the purpose of fighting, 
and suffered him moreover to run unmuzzled, the court 
assessed the damages at £25. (2 J., p. 96.) 

LEBLANC and CassiIDY, for Plaintitf. 

J. M. DESJARDINS, for Defendant. 


PEREMPTION DINSTANCE. 
SUPERIOR COURT, Montreal, 28th December, 1857. 
Coram SMITH, J. 
TURNER vs. BoyD. 


Held: That in the absence of the original record it is not competent 
for the court to pronounce péremption d'instance. 


(1) V. art. 1055 C. C. 
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SMITH, J.: This is a motion en péremption d'instance and 
has been resisted by Plaintiff on the ground that the original 
record is missing and has been so for a long time. It was con- 
tended, on the part of Defendant, that the certificate of the 
prothonotary, to the effect, that it appeared by the registers 
of the court that no proceedings had been had during three 
years was sufficient, and that the absence of the record was 
perfectly immaterial, and, in support of this view, reference 
was made to the cases of Chapman et al. vs. Aylen and Gore 
vs. Gugy, (1) but the court thinks they are not analogous. In 
the cases referred to, important exhibits and pleadings were 
missing from the record, but the record itself, although in- 
complete, was before the court, but here the court has no record 
whatever, and is called on to base a judgment solely on the 
certificate of the prothonotary that such a record once existed 
and that no proceedings have been had therein during three 
years. Motion rejected. (2 J., p. 96.) 

BLEAKLEY and ANDREWs, for Plaintiff. 

BETHUNE and DUNKIN, for Defendant. 


PRESORIPTION. 
SUPERIOR COURT, Montreal, 28th November, 1857. 


Coram MonDELET (C.), J. 


FILIATREAULT ve. THE GRAND TRUNK RAILWAY COMPANY OF 
CANADA. 


Hdd: In an action by a tutrix to minors for damages, in conse- 
uence of the death of their father through the negligence of the De- 
endant, that the demand is subject to the prescription of one year. (2) 


This was an action by a tutrix to minors for the recovery 
of damages in consequence of their father have been killed by 
an accident on the railway, which was alleged in Plaintiff's 
declaration to have occurred through the neglect of Defen- 
dant. Defendant pleaded a défense au fond en droit, on the 
ground that the action was prescribed by the lapse of a year, 
as shewn by the allegations of a declaration itself. The court 
sustained the demurrer and the action was dismissed. (2. J., 

. 97.) 
P SABREVOIS DEBLEURY, for Plaintiff. 

CARTIER and BERTHELOT, for Defendant. 


(1) Vide page 57,6 R. J. R. Q. 
(2) V. art 1056 et 2262 C. C. 
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COMMISSIONERS’ COURT. 
SUPERIOR COURT, Montreal, 28th December, 1857. 


Coram SMITH, J. 


Ex parte BRODEUR, for Certiorari. 


Held : That where a case has been heard before and taken en déli- 
béré by two commissioners for trial of small causes, it is incompetent 
for one of each two commissioners to render judgment alone. (1) 


This was an application for a writ of certiorari from a 
judgment rendered by the Commissioners’ Court for the 
parish of Ste. Anne de Varennes. The affidavit of circums- 
tances set forth amongst other things, that the case had been 
tried before and taken en délibéré by two commissioners and 
that one of such two commissioners alone rendered judgment 
therein against the present Petitioner, the other commissioner 
being absent. 

SMITH, J. : It was contended at the argument that where 
one commissioner could hear the cause one could decide, but 
the jurisdiction in the present instance was not originally 
assumed by one commissioner alone, but by two, and then one 
of such two commissioners affected afterwards to have power 
to render judgment alone. This of course cannot be and the 
writ must consequently be allowed. (2 J., p. 97). 

OUIMET, MorRIN et MARCHAND, for the Petitioner. 

CHERIER, DORION et Dorion, for the Justice. 


een 


ATTACHMENT UNDER i77th ART. OF COUTUME.— MOTION TO QUASH. 
- SUPERIOR COURT, Montreal, 28th November, 1857. 
Coram C. MONDELET, J. 


TORRANCE et al. vs. THOMAS. 


Held : That the legality of an attachment under the 177th article of 
the rt of Paris cannot be tried on a motion to quash the attach- 
ment. (2 


The Plaintiffs commenced their action against Defendant, 
on the 9th November, 1857, to recover £715 1s. 11 d. value 
of 85 half chests of young-hyson tea sold by them to Defen- 


(1) V. art. 1183 C. P. C. 
(2) V. art. 819 et 854 C. P. C. 
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dant. The declaration ‘alleged the sale and delivery of the tea ; 
that Defendant, in acknowledgement of the price, had given 
them two promissory notes, the one payable on the 5th Novein- 
ber, 1857, for £357 10s. 11d. the other payable on the 5th 
January, 1858, for £357 11s. ; that Defendant had failed to 
pay the first of said notes, although due and demanded ; that 
said 85 chests of tea were still in the possession of Defendant 
in the original packages and unbroken, and in the same state 
and condition in which they were when so sold and delivered ; 
that Defendant was then insolvent, en état de déconfiture, 
and unable to pay his debts, and that the whole price of 
£715 1s. 11d. was therefore exigible ; by means whereof 
Plaintiffs, without the benefit of a writ of attachment, under 
the 177th article of the Custom of Paris, might lose and be 
deprived of their privilege and lien upon said goods, and 
might lose their said debt and sustain damage. The conclu- 
sions of the declaration were that a writ of suisie or attach- 
ment, under the 177th article of the Custom of Paris, might, 
in due course of law, issue to seize and attach said goods, of 
so much thereof as might be in the possession of Defendant 
in order that the same might be forthcoming to abide the 
future order and judginent of the court, that Defendant might 
be summoned to have the attachment declared good and 
valid, and, thereupon, condemned to pay to Plaintiffs 
the sum of 715 Is. 1ld., with interest on £357 10s. 11d. from 
the 5th November, and -on £357 11s. from the 5th January; 
that the goods so seized might be identified as the goods so 
sold and delivered by Plaintiffs to Defendant, and be declared 
liable and subject to and affected with said privilege and lien 
of Plaintiffs thereon, as the vendors thereof, for the payinent 
of the said sum of £715 10s. 11d., and interest and costs, and 
that said goods so to be seized and attached may be ordered 
to be sold in due course of law, and the proceeds thereof paid 
over to Plaintiffs, under and by virtue of said special privi- 
leges so given to them by law, and by preference to all others 
the creditors of Defendant, in satisfaction wholly or in part, 
according to their sufficiency, of said debt, interest and costs. 
Plaintiffs sued out a writ of attachment upon affidavit, in 
conformity with the allegations of their declaration, and sixty 
chests of the tea were attached in consequence. Defendant 
moved to quash the attachment, stating several grounds which 
in substance attacked the legality of the saisie conservatoire 
resorted to by Plaintiffs. \ 

PER CuRIAM: The court is of opinion, with Plaintiff, that the 
process adopted in this cause cannot be attacked by motion, 
which is borrowed from the english practice. The processes 
borrowed from the english courts should be attacked by 

TOME VI. | 26 
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english form ; but the present is an entirely french proceed- 
ing, under the 177th article of the Custom which is in force in 
Lower Canada, 

“The court, considering that Plaintiffs have proceeded 
under the operation of the 177th article of the Coutwme de 
Paris, which is in its full force in Lower Canada, and has, 
in no-way or manner, been abrogated or modified by the pro- 
vincial ordinance of 1785 or 1787, nor by any law subjecting 
such process as that issued in this case to the practice which, 
in and by the courts of justice in Lower Canada, has been 
tolerated or sanctioned, to wit, on moving for the quashing of 
writs of attachment or capias ad respondendum, for want 
of a legal or sufficient affidavit ; considering further that the 
process issued in this cause professedly under the 177th article 
of the Coutwme de Paris cannot and ought not to be ques- 
tioned or attacked by a motion, but by an exception in the 
usual course of procédure, it being the legitimate matter of a 
jin de non-procéder, doth reject the Defendant's motion. 
(2 J., p. 98.) 

TORRANCE and Morris, for Plaintiffs. 

RosE and Monk, for Defendant. 


—- — 


SALE.—PRIVILEGE. 
SUPERIOR COURT, Montreal, 27th February, 1858. 
Coram C. MONDELET, J. 


TORRANCE et al. vs. THOMAS. 


Held: That the vendor has a privilege on the goods sold à terme 
and delivered to the purchaser and still in his pussession but who has 
subsequently beco:ne insolvent, and that such goods may be attached 
by a conservatory process to prevent their disappearing. (1) 


The facts of this case have been state suprd at p. 400. De- 
fendant did not plead to the action, and Plaintiffs pro- 
ceeded ex parte. The Defendant admitted the sale and deli- 
very, the insolvency, and the identity of the chests seized 
with those sold, and, thereupon, Plaintiffs inscribed for hearing 
on the merits. 

JUDGMENT : “ It is considered and adjudged that Plaintiffs 
do recover from Defendant the sum of seven hundred and 
fifteen pounds, one shilling and eleven pence, as and for the 
price 0 eighty seven half-chests of young-hyson tea, sold and 
delivered by Plaintiffs to Defendant on the 2d day of June, 


(1) V. art. 1998 C. C. 
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1857, and for which Defendant then gave to Plaintiffs his two 
promissory notes ; and the court, considering that it appears 
in evidence that, at the time of the seizure, Defendant was 
insolvent, en état de déconfiture, and that said sixty half- 
chests of young-hyson tea were then in his possession, in their 
original packages and unbroken, doth declare the attachment, 
saisie, made in this cause of said sixty half-chests of young- 
hyson tea good and valid, and doth declare the same liable 
and subject to and affected with a privilege and lien in favor 
of Plaintiffs thereon as the vendors thereof, and it is ordered 
that the said sixty half-chests of young-hyson tea so seized 
be sold in due course of law and the proceeds thereof paid 
over to Plaintiffs by special privilege and in preference to all 
the other creditors of Defendant, in satisfaction of the present 
judgment in whole or in part, according to their sufficiency. 
(2 J., p. 99.) 

TORRANCE and Morris, for Plaintiffs. 

ROSE and Monk, for Defendant. 


The Plaintiff relied upon the following authorities : Domat, Lots civiles, 
lib. 4, tit. 5, sec. 2, n° 3, p. 326, fol. ed. ; Pigeau, Proc. civ., 1, 465 ; Rousseau 
de la Combe, Recueil de jurisprudence, p. 602, 2nd col.; p. 603, Ist col., vbo 
Vente ; Bourjon, Droit commun de la France, tome |, 423 ; tome 2, tit. 8, Des 
exécutions, n°378, 80, 84; Brodeau sur Louet, art. 177, p. 435 ; Ferrière, Dic- 
tionnaire de droit, p. 817, Ist col., vbo Revendication ; 7 Toull., 739; Pothier, 
Vente ; Despeisses, 1, 28, 29; Lemaitre, Coutume de Paris, art. 177; Grand. 
Cout., tome 2, 1340, 1339, n° 4 ; McClure va. Kelly et al., in appeal, 1829, 
2 R. J. R. Q., p. 180. 


ee a oe 


LOUAGE DE SERVICES. 
Circuir Court, Montreal, 13th February, 1858. 
Coram C. MONDELET, J. 
CHARBONNEAU vs. BENJAMIN. 


Hild: That a merchant is justified in dismissing his clerk before the 
terinination of his engagement for a breach of duty or discipline, such 
as absence without leave ; and that the clerk cannot, in such case, 
recover salary accrued subsequent to his dismissal and prior to the 
termination of the agreement. 


Plaintiff sued for £7 10s., being one month’s salary, under a 
yearly engagement, accrued since his dismissal and prior to 
the termination of his engagement, alleging his dismissal to 
have been without sufficient cause. The defence was, that 
Plaintiff had absented himself for half an hour or more without 
permission, and had otherwise infringed the rules of the esta- 
blishment ; and, on the return of Defendant from England, the 
latter being made aware of this, had dismissed him. 
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MONDELET, J.: I base my decision on one fact alone, viz., 
Plaintitfs absenting himself without leave. It was all impor- 
tant for the proper conduct of an establishment like Plaintiff's 
that the clerks should be punctual and attentive to their 
duties ; and it is well that clerks should know that they can- 
not enforce an engagement against their employers if they are 
the first to violate it. Action disinissed. (2 J., p. 103.) 

Moi, for Plaintiff. 

CARTER, E., for Defendant. 


TUTELLE. —REDDITION DE COMPTE. 
Cour SUPÉRIEURE, Montréal, 27 février 1858. 
Coram Smith, J. 


DUCONDU vs. BOURGEOIS. 


Jugé: 1° Qu’un compte rendu en bloc par un tuteur à son mineur 
devenu majeur et par lui accepté sans pièces justificatives, est nul, 


ipso jure. (1) 

2° Que sur une demande en reddition de compte par le mineur, une 
exception lui opposant un tel compte ne constitue aucune fin de non- 
recevoir. 

3° Que le tuteur doit être condamné à rendre compte de nouveau. 


L'action du Demandeur était portée contre le Défendeur, 
son ci-devant tuteur, pour reddition de compte. Le Défen- 
deur plaida, par exception ou fin de non-recevoir ; que, le 23 
janvier 1854, par-devant Jobson et son confrère, notaires, il 
avait rendu son compte de tutelle au Demandeur, qui l'avait 
approuvé et accepté, et qui avait déclaré avoir pris communi- 
cation des pièces justificatives à l'appui. Le Défendeur pro- 
duisit le compte et son acceptation par le Demandeur. 

Le Demandeur répondit : que le prétendu compte en date 
du vingt-trois janvier 1854, invoqué par le Défendeur, a été 
fait en abrégé et rendu en bloc, et n'est pas exact et fidèle 
ainsi que le veut la loi du pays. Le Défendeur n'ayant jamais 

roduit aucune piece justificative d'icelui, et, partant, le 
éfendeur n'a encore rendu aucun compte au Demandeur, qui 
n'a pu approuver valablement un acte nul et de nul effet, et 
que sous ces circonstances, le Demandeur n’est point empéché 
e débattre ses droits avec le Défendeur et l’obliger de lui 
rendre un compte fidéle et exacte sous serment par chapitres 
de recette, dépense et reprise, accompagné de toutes les piéces 
justificatives d’icelui et en conformité aux lois du pays. A ces 
causes, le Demandeur conclut, autant que besoin est, & ce que 


(1) Ve art. 523 C. P. C. 
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le prétendu compte abrégé en date du vingt-trois janvier 1854, 
reçu devant Jobson et son confrère, notaires, ainsi que l'accep- 
tation ou ratification d'icelui par le Demandeur, par acte en 
date du même jour devant les mêmes notaires soient déclarés 
nuls et, en conséquence, annulés, et à ce que le Demandeur 
soit, en autant que besoin est, relevé de toute obligation par 
lui contractée envers le Défendeur au regard du susdit 
compte, et, partant, à ce que le Défendeur soit tenu de lui ren- 
dre un compte fidèle ét sous serment, ainsi que par lui 
demandé dans et par les conclusions de sa déclaration. 

LAFRENAYE, pour le Demandeur : En demandant une reddi- 
tion de compte au Défendeur, le Demandeur a considéré le 
premier compte rendu comme nul, et n’a pas cru devoir en 
demander la nullité de prime abord, mais seulement dans le 
cas où ce compte lui serait opposé. Aux yeux de la loi, ce 
compte rendu en bloc, sans être appuyé d'aucune pièce justi- 
ficative, est nul 1ps0 jure. Brodeau sur Louet, lettre T, n° 2, 
p. 978; Sommaire 3, n° 6, arrêt du 17 janvier 1612, etc; 
Ordonnance, 1667 tit. 29, arts. 7 et 9; Actes de notoriété, p. 
152 et p. 154, note C. 

CassiDY, pour le Défendeur, prétendit que le Demandeur 
aurait dû porter un action spéciale demandant la nullité du 
du compte, et concluant ensuite à une nouvelle reddition de 
compte. 

Par le jugement de la cour, le Défendeur a été condamné à 
rendre compte, sous un mois à compter de la signification du 
jugement, avec dépens. (2 J., p. 104.) 

LAFRENAYE et PAPIN, pour le Demandeur. 

LEBLANC et CAssiDy, pour le Défendeur. 


COMPAGNIE DE DE PER.—ACTIONNAIRE. 
Montreal, November 23rd, 1857. 
Coram SMITH, J., MONDELET (C.), J., BADGLEY, J. 
COCKBURN ve. STARNES. 

Hed : That the action accorded to creditors by the 19th section of 
the 14th and 15th Vic., ch. 51, against the shareholders of Railway 
Companies incorporated after the passing of that act, is in no way 
affected by the failure of the directors of such companies to make calls 
in accordance with the 19th section of said act. (1) 


This was an action by a judgment creditor of the Montreal 
and Bytown Railway Company against Defendant, as a share- 


(1) V. S. du C. de 1888, 51 V., ch. 29, s. 86. 
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holder in that company, to compel him to pay Plaintiff an 
amount equal to the amount unpaid on the stock held by him, 
Defendant. The action was instituted in virtue of the 19th 
section of the 14th and 15th Vic. ch. 51, commonly known as 
“The Railway Clauses Consolidation Act” Defendant de- 
murred to Plaintiff's declaration, mainly on the ground that it 
failed to allege, that any call or calls for money had ever 
been duly made by the Company on the shares of its capital 
stock, or that any indebtedness whatever subsisted on the part 
of Defendant to the Company. 

SMITH, J.: The pretension of Defendant here is, that until 
calls have been duly made under the provisions of the Com- 
pany’s Charter, he, as a shareholder, cannot be called on, either 
directly or indirectly, to pay any portion of the stock for 
which he suscribed, that Plaintiff has, in point of fact, no 
greater rights against Defendant than the Company can have, 
and inasmuch as by omitting the necessary formalities re- 
quired by its charter in regard to the making of calls, the 

ompany has plainly no right to sue for the payment of any 
portion of such stock, that the action of Plaintiff is premature 
and must consequently be dismissed. On the other hand, it has 
been argued by Plaintifi’s Counsel, that Plaintiff's right to 
sue as a creditor is in no way dependent upon the action of 
the Company cr its directors, and that the failure of the 
latter to adopt the requisite measures for the calling in of 
their stock can in no degree affect.such right ; That the ac- 
tion granted to the creditor in such a case as the present is 
not one for the recovery of unpaid calls, but specifically for 
the recovery of so much of the shareholder's stuck as may not 
have been actually paid into the hands of the Company. Now, 
the words of the statute ure in the opinion of the court dis- 
tinctly in favor of the view taken by Plaintiff's counsel. The 
words are “ each sharcholder shall be individually liable to 
“the creditors of the Company to an amount equal to the 
“amount unpaid on the stock held by him”, &c. There is no 
allusion whatever here to calls and whatever necessity there 
might to be make calls previously to suing in any action bet- 
ween the Company und its shareholder, we can see no neces- 
sity for so doing, where the suit is brought at the instance of 
a creditor of the Company. Demurrer dismissed. (2 J., p. 114.) 

BETHUNE and DUNKIN, for Plaintiff. 

F. GRIFFIN, Q. C., for Defendant. 
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COMPAGNIE DE CHEMIN DE PER.—ACTIONNAIRE. 
Montréal, 28th June, 1858: 
Coram BADGLEY, J. | 


COCKBURN vs. BEAUDRY. 


Held: 1. That the verbal testimony of the Secretary of a Railway 
Company, chartered under the provisions of “ The Railway Clauses 
Consolidation Act,” to the effect that it appeared by the books of the 
Company that the shares originally standing in the name of Defendant 
had been transferred before the institution of Plaintiff's action, who 
sues as a creditor of the Company to recover the amount unpaid on 
such shares, is insufficient to establish the fact of such transfer. 

2. That even if such transfer were duly proved, the fact that Plaintiff's 
debt accrued and was due, whilst such shares stood in Defendant’s 
name, will entitle Plaintiff to recover, 


This was an action similar in caracter to that of Cockburn 
vs. Starnes, reported supra, p. 405. 

A demurrer, raising the same question as in the case of 
Cockburn vs. Starnes, was fyled and dismissed on the 26th of 
November, 1857. In addition tothe demurrer Defendant pleaded 
that Plaintiff served him with a writ of attachment in his case 
against the Company ; that he (the Defendant) had made his 
declaration as tiers-saisi in due course, and that it was not 
competent for Plaintiff to sue him. 

BETHUNE, for Plaintiff, contended, that the evidence of 
Hopper, the secretary of the Montreal and Bytown Railwa 
Company to the effect that it appeared by the Company's 
books that Defendant had transferred his stock before the 
institution of the present action, could not avail Defendant, 
under the plea of general issue, and if it could, that such tes- : 
timony was insufficient to establish the fact of the transfer 
having been really executed, as far as Plaintiff was concerned, 
he being a third party and in no way bound by a mere entr 
in the Company’s books that such transfer was registered. It 
was incumbent on the Defendant to produce one or other of 
the duplicate transfers and prove their absolute execution. 
And, further, that even if the transfer had been duly proved, 
the Defendant was still liable to pay, Plaintiff's debt having 
accrued and judgment being rendered thereon against the 
Company during the period that Defendant admittedly held 
the shares. As to the suiste-arret, there was of course nothing 
in the pretension that the fact of such being served on Defen- 
dant prohibited Plaintiff for suing him ; the effect of the saisie- 
arrét could only be to attach calls due to the Company, which 
Defendant contends never were made, whereas the action is 
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brought to recover that which, under the circumstances, could 
not be recovered under the attachment. 

BADGLEY, J.: I do not think I can reject Hopper’s evidence. 
It ig legal evidence, as far as it goes, but I consider it insuffi- 
cient. It might do as between the Company and Defendant, 
but the transfer of stock cannot be proved in this way as 
between Plaintiff, who is a stranger to the Company and its 
books, and Defendant. However, even were the proof of the 
transfer deemed sufficient, Defendant is still liable to pay 
Plaintiff's debt, as he held the stock during the time the debt 
accrued and when the judgment for such debt was rendered 
against the Company. On the whole I have no doubt of the 
Plaintiff's right to recover. Judgment for Plaintiff. (2 J. 
p. 283. 

BETHUNE and DUNKIN, for Plaintiff. 

LEBLANC and CassIDY, for Defendant. 


COMPAGNIE DE CHEMIN DE FER.—ACTIONNAIRE. 
SUPERIOR COURT, Montreal, 30th June, 1858. 
Coram SMITH, J. 


COCKBURN ve. TUTTLE. 


Hed : In an action by a creditor of a Railway Company against a 
stockholder, under the provisions of “ The Railway Clauses Consoli- 
dation Act ” that an irregularity in the first election of directors cannot 
be pleaded in bar of the Plaintiff's right to recover. 


This was an action similar in character to that of Cockburn 
vs. Starnes, reported supra, p. 405. 

The Defendant pleaded that the Act of Incorporation of 
the Montreal and Bytown Railway Company required a cer- 
tain amount of bona fide stock to be suscribed before the first 
election of directors ; that this provision of the charter was 
not complied with, and that all the acts of the directors, in- 
cluding their agreement with Plaintiff, were null, as regarded 
all parties in the position of Defendant. 

SMITH, J.: It surely cannot be pretended here that the 
Company had no legal existence as a corporation. The charter 
created a corporation absolutely, and whatever irregularity 
may have existed in the first election of directors it is impos- 
sible to try that question in this case. It was the business of 
Defendant to have tested the validity of such election at the 
time by mundamus, but he remains silent and inactive and 
not only so, but recognises the power of these directors to act 
as such by paying the first call made by them on his stock. 
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Moreover Plaintiff has recovered a judgment against the 
Company, which is conclusive, in my opinion, against the 
Corporation. On the whole, I can see no reason why Plaintiff 
should not recover. Judgment for Plaintiff. (2 J., p. 285.) 

BETHUNE and DUNKIN, for Plaintiff. 

S. W. Dorman, for Defendant. 

ANDREW ROBERTSON, Counsel. 


CHEMIN.—ENOLOS PUBLIC. 
Montréal, 28 novembre 1857. 
Coram SMITH, J. 
La CORP. DE LA PAROISSE DE VERCHERES vs. BOUTILLET. 


Jugé: 1° Que par l’Acte des Municipalités et Chemine du Bas-Canada 
de 1855, un conseil municipal qui désire abolir une rue, ne peut le faire 
que par procès-verbal et non pas par règlement. 

2° Un règlement pour l'établissement d’un enclos public dans une 
paroisse, au moyen du 


quel une rue serait fermée pour former partie de 
cet enclos, est nul. (1) 


Per Curiam: L'action portée par la Demanderesse contre 
le Défendeur est à l'effet de faire déclarer la Demanderesse 
propriétaire d'un certain terrain que, par un règlement du 
conseil municipal de la dite paroisse, fait et passé le cinq mai 
1856, la corporation avait résolu de prendre, avec deux autres 
terrains et un bout de rue dans le village de Verchères, pour 
l'établissement d'un enclos public dans fa paroisse de Verche- 
res, toutes les formalités, telles que l'estimation du terrain par 
les estimateurs qualifiées à cet effet, l'offre et dépôt de l'argent 
suivant la loi, et la publication du règlement ayant été rem- 
plies et observées. En autre moyens que le Défendeur offre, 
pour faire renvoyer cette action, il prétend que le règlement 
est nul, et, en conséquence, n’a pu avoir l'effet de faire passer 
la propriété du terrain à la corporation ; 1° parce que la loi, 
en permettant à la corporation de la paroisse d’établir un 
enclos public pour y mettre les animaux en fourrière (voir le 

3 de la sect. 3 de l’acte des municipalités et des chemins 

e 1855) n'a pas eu l'intention de lui donner le pouvoir d’éta- 
blir cet enclos dans le village, en s’emparant pour cela de ter- 
rains même bâtis, puisque, par le § 11 de la sect. 52 du 
même acte, il est déclaré, qu'il ne sera pas en son pouvoir 
de tracer un chemin neuf, ou de détourner ou élargir un 
ancien chemin, de manière à passer à travers un Jardin, 
verger ou basse-cour entourée d’une muraille ou d'une clô- 
ture en planches ou en piquets debout, ou d'une haie vive 


(1) 18 Vic., ch. 100, sec. 41, par. 10; art. 530, 531 et 560 C. M. 
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ou à endommager une maison, grange, moulin ou autre 
bâtiment quelconque, ou à nuire à un canal ou chaussée 
de moulin ou à en détourner le cours d’eau, sans le consente- 
ment du propriétaire ; 2° parce qu'il est pourvu par le même 
acte, au § 10 de la sec. 41, que tout chemin pourra être 
aboli ou sa position en aucune partie d'icelui changée par pro- 
cès-verbal, mais qu'il ne pourra être aliené d'aucune autre 
manière. (Procédés à faire pour faire un procès-verbal, sect. 
47 ; Les rues sont des chemins, § 7, sect. 45.) La cour main- 
tient ces raisons et déclare le règlement nul, et, en consé- 
quence, la Demanderesse n’a et ne peut reclamer aucun droit 
de propriété sur le terrain du Défendeur. Pour arriver à cela, 
la cour a eu une autre question à décider, et qu'elle a décide 
en faveur du Défendeur, c'est celle-ci : il a été prétendu, de la 
part de lx Deinanderesse, que le règlement ne pouvait être 
attaqué que par appel au conseil de cointé et non par excep- 
tion, comme le fait le Défendeur s'appuyant sur la sect. 49 
du dit acte; et, de son côté, le Défendeur prétendit que le 
règlement en question étant contraire à la loi ne pouvait être 
validé par l’homologation qui en avait été de fait faite par le 
conseil de comté du comté qui comprend cette paroisse. Le 
jugement est comme suit: “Considering that Plaintiff hath 
failed to establish the material allegations set forth in the 
declaration or any right in law to have and maintain the 
conclusions taken in and by the declaration, doth dismiss the 
action of Plaintiff. (2 J., p. 115.) 
LAFRENAYE et Papin, Avocats de la Demanderesse. 
PELLETIER, BELANGER ct RICARD, Avocats du Défendeur. 


CHEMIN. 
Cour SUPÉRIEURE, Montréal, 27 février 1858. 
Coran: BADGLEY, J. 
LA CORPORATION DE LA PAROISSE DE STE-ROSE vs. LEPROHON. 


Jugé: Que occupant ou propriétaire d’un pont de péage est seul tenu 
d'entretenir la route conduisant à tel pont, en vertu de l'acte des 
municipalités et chemins du Bas-Canada de 1855. (1 


La Demanderesse ayant poursuivi le Défendeur devant ls 
Cour de Circuit, pour le Circuit de Montréal, pour le recou- 
vrement de la somme de £7 qu’elle alléguait avoir payée pour 
fuire réparer une route qui conduit au pont de péage du 
Défendeur ; ce dernier évoqua la cause à lu Cour Supérieure, 
à Montréal, et l'évocation ayant été accordée, les parties pro- 


we 748 et 820. C. NI. 
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cédèrent devant la Cour Supérieure. La déclaration allégunit : 
que le Défendeur est actuellement, et l’est depuis plus d’un 
an, seul propriétaire du pont public de péage érigé sur la 
rivière Jésus, conduisant de la paroisse Ste-Rose, vis-à-vis le 
village de la paroisse St-Eustache, et que le dit pont est un 
pont de péage, autorisé par le statut en tel cas fait et pourvu ; 
que le chemin qui conduit au pont de péage, part de la grande 
côte de Ste-Rose et se poursuit jusqu'au pont de péuge du 
Défendeur, le chemin longeant une propriété appartenant à 
L. M. Seers, et traversant aussi une propriété connue comme 
‘ Ja propriété St-Germain” jusqu'au rivage de la rivière Jésus 
sur laquelle est construit le pont de péage; que, par les lois 
municipules, la Demanderesse est investie de la propriété de 
tous les chemins et routes, est obligé de veiller, au moyen de 
ses officiers de voirie, à leur entretien et amélioration, et aussi 
de veiller à ce que les chemins de front de méime que les rou- 
tes dont l'entretien retombe sur un ou plusieurs intéressés, 
soient faits et entretenus conformement à la loi; que, le ou 
vers le 27 octobre, 1856, au dit lieu de Ste-Rose, la route qui 
conduit au pont de péage du Défendeur, depuis la grande côte 
de Ste-Rose au rivage de la rivière Jésus, et situé le dit che- 
min dans les limites de la Défenderesse, aurait été vendue au 
rabais, suivant la loi, pour être entretenue et réparée depuis 
le premier novembre dernier jusqu'au premier de mai aussi 
dernier, à raison de sept louis dit cours, pour le dit temps ; 
que cette vente a été faite par ordre du conseil municipal de 
la Demanderesse, et par l'entremise de l'inspecteur préposé à 
cette fin; que la somme de sept louis est exigible du Défen- 
deur, seul obligé, suivant la loi, à l'entretien du chemin qui 
conduit à son pont; que l’adjudication de ce chemin a été 
faite dans le temps ct suivant les dispositions de la loi ; ct le 
Défendeur, comme l'occupant du pont de péage, est obligé de 
payer le coût de l'entretien du chemin pour le dit temps. 

Le Défendeur plaida que le chemin qui conduit au pont du 
Défendeur, n'appartient pas et n'a jamais appartenu au Dé- 
fendeur, mais que le dit chemin est et a toujours été un che- 
min public; qu'avant la construction du pont du Défendeur, 
le chemin existait et était la propriété du public, et servait au 
public pour se rendre à la traverse qui se faisait en cet en- 
droit au moyen de bacs et autres embarcations ; que le chemin 
existe depuis un temps imméinoriul et a toujours été un che- 
min ou route publique, et a toujuurs été entretenu et réparé 
pur le public et pur divers individus possédant des propriétés 
dans la localité ; que le Défendeur n'est point tenu et ne la 
jamais été, à l'entretien ou à la réparation du chemin en 
aucune façon ; que le dit chemin est maintenant, et ce depuis 
plusieurs années sous le contrôle et en la possession de la cor- 
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poration de la paroisse de Ste-Rose, et depuis quelques 
années a été, par elle et sous sa direction, réparé; que c'est la 
corporation qui est responsable de tous les dommages qui peu- 
vent être éprouvés par le public, par suite du mauvais étut 
d'aucun des chemins placés sous son contrôle par les lois du 
pays; que le Défendeur n'est point, par sa charte, obligé et 
tenu d'entretenir le dit chemin, ni par aucune loi; que le dit 
chemin ne conduit pas en hiver au pont du Défendeur, mais a 
toujours été fait en hiver de manière à conduire sur la glace, 
à côté du pont du Défendeur ; que le dit chemin est le seul 
chemin qui conduit à St-Eustache, et le public n'a pas 
d'autre chemin pour s'y rendre. 

OUIMET, pour la Demanderesse : La loi 18 Vic., ch. 100, sec. 
45, par. 4, étublit “ que les routes conduisant à un moulin ou 
“ à une traverse, ou à un pont de péage, seront faites et en- 
“ tretenues, par l'occupant du moulin ou de la traverse ou du 
“ pont de péage ; ” l'acte est postérieur à la charte du Défen- 
deur 11 et 12 Vic., ch. 99, qui lui donne le pouvoir d'acquérir 
une route pour conduire à son pont. C'est au Défendeur à 
faire voir que l'entretien de cette route n’est pas à sa charge. 

LAFRENAYE, pour le Défendeur, s'appuyant sur le para- 
graphe 8 de la 45° clause de l’acte des municipalités et che- 
mins du Bas-Canada de 1855, qui déclare que : “ la preuve à 
“faire pour établir qu'un chemin n'est pas assujetti aux dis- 
“ positions précédentes, sera toujours à la charge de la partie 
“ qui réclamera l'exemption ;” prétendit, que le Défendeur 
avait prouvé que cette route était et devait être considérée un 
chemin public à être entretenu par le public, le Défendeur ne 
l'ayant Jainais acquis et cette route étant ouverte au public 
lars de la construction de son pont en 1847, 18 Vict., ch. 100, 
sec. 4, par. 9; que l’ouvrage avait été donné au rabais, sans 
notification préalable au Défendeur, qu'il avait été prouvé que 
la route telle qu'entretenue l'hiver par la Demanderesse, loin 
de conduire sur le pont du Défendeur conduisait à un chemin 
tracé par ses ordres sur la glace. | 

“The court, considering that, by the provisions of the 
Lower-Canada municipal and Road act of 1855, roads leading 
to mill, ferry or toll bridge are classed as by-roads, whereof 
the road in question in this cause is one, and considering that 
it is provided, by the said act, that by-roads shall be made 
or maintained by the owners and occupants of lots in the con- 
cession to which they lead from or front on older concession 
in proportion to the frontage of the lots so occupied by them, 
except by-roads leading to mill, ferry or toll bridge, whereof 
the road in question is one, which are required to be made or 
maintained by the occupants of the said mill, ferry or toll 
bridge, and that the work done in such by-roads shall be, by 
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contribution in money, the work to be given out by the road 
inspector, after public notice in the manner in the said act 
provided, and the sum required for payment therefor to be 
paid by the occupant thereof; and considering that the sum 
required for the repairs of the said road in question was £7, 
which had been paid therefor by Plaintiff, and that Defend- 
ant is by law liable therefor to Plaintiff, condemn Defendant 
to pay the Plaintiff £7. (2 J., p. 118.) 
UIMET, MORIN et MACHAND, pour la Demanderesse. 
LAFRENAYE et PaPIN, pour le Défendeur. 


SAISIE-ARRET AVANT JUGEMENT.—RESPONSABILITE. 
Montréal, 27th March, 1858. 


Coram Day, J. 


DaALPÉ dit PARISEAU vs. ROCHON. 


Held: That in actions of damages for improvident issue of saiai-- 
arrét before judgment, the court will only give nominal damages where 
there is serious ground for distrust, although not amounting to a com- 
plete justification of the process (1). 


Day, J.: This is an action of damages for the issue of a 
saiste-arrét before judgment, without probable cause. There 
is the usual plea of justification. From the evidence the plea 
is not made out ; it does not appear that there was any suff- 
cient ground for the issue of this process, but the conduct of 
the parties was such as to give subject of distrust. There were 
suspicious circumstances to make the creditor uneasy. I will, 
therefore, only give nominal damages. The judgment will, 
therefore, be for Plaintiff, with 50s. damages. (2 bp 120.) 

LEBLANC and,Cassipy, Attorneys for Plaintiffs. 

CHERRIER, DoRION and Dorion, Attorneys for Defendant. 


PROCEDURE.—POURSUITE SUR ECRIT SOUS SEING PRIVE. 
CIRCUIT Court, Montreal, 15th April, 1858. 
Coram BADGLEY, J. 


THE ATTORNEY GENERAL pro Regina vs. MCPHERSON et al. 


Held under the 87th section of the Judicature Act of 1857, in an action 
on a bond alleged to have been executed by the attorney of Defendants, 
that the bond in question is an act in writing of the description of 


(1) V. art. 796 C. P. C. et 1053 C. C. 
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those contemplated by the Judicature Act of 1857 and where the an- 
thority of the attorney to execute such bond is denied, it is necessary 
to fyle an attidavit of the denial with the plea containing the allegation 
thereof. (1) 


This action was for the amount of a bound alleged to have 
been entered into by Defendants, acting by their authorised 
Attorney. Defendants pleaded a défense au fond en fait, con- 
taining a special denial of the authority of the Attorney to 
enter into the bond, but did not fyle any affidavit containing 
a special denial of this fact. Pominville, on behalf of the 
Attorney General, moved that the plea he rejected, inasmuch 
as no affidavit had been fyled therewith, and that judgment 
be entered against Defendants ; and in support, said that, by 
the Act, the instrument itself, as well as the signature, is held 
to be genuine, unless an affidavit is fyled to the effect that 
such instrument, or some material part of it, is not genuine, 
and that this proviso extended to the particular denial urged 
by Defendants. 

HERBERT, contra, said that no such affidavit was requisite 
under the 20th Vic., cap. 44, sec. 87 ; that the clause only re- 
quired an affidavit where the signature was impugned, but 
that the present case was a different one, for here the power 
to execute was called in question; that the clause of the act 
requiring an affidavit did not cover the present case. 

PER Curiam: After referring to the clause of the act in 
question, I am of opinion that the affidavit should have been 
fyled ; but, inasmuch as the members of the bar have not yet 
become familiar with this new law, I shall discharge the en- 
quête and permit Defendants, on the first day of next Term, 
to produce the necessary affidavit. (2 J., p. 121.) 

POMINVILLE, for the Attorney General. 

HERBERT, for Defendants. 


EVIDENCE. 
Circuit Court, Montreal, 11th March, 1858. 
Coram C. MONDELET, J. 


THE ATTORNEY GENERAL, Informant, vs. MCPHERSON et al. 


Held : That custom bonds and power of attorney to execute the 
same are not writings of the kind mentioned in the 87th section of the 
Judicature Act of 1857. (2) 

(1) V. art. 145 C. P. C. et art. 1223 C. C. 

(2) V. arts. 145 C. P. C. et 1223 C. C. 
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These were two actions on custom house bonds, executed 
by the attorney of the. obligors, whose power of attorney 
was fyled at enquéte. Defendants pleaded the gencral issue, 
alleging specially that they had not given authority to the 
attorney to execute the bonds in question. Witnesses were 
produced by. Informant. 

HERBERT, for Defendants, claimed the dismissal of one 
action, because proof had not been made of the handwriting 
of the attorney who executed the bond ; and of the other, 
because no proof of the signatures of Defendants to the power 
of attorney had been made; and also, because it had not 
been proved that Defendants composed the respective firms 
whose bords were sued upon. 

PoMINVILLE, for Informant, contended that under the 20 
Vie., c. 44, 8.87, no proof of the handwriting or signature was 
necessary unless an affidavit denying their genuineness was 
yled. 

HERBERT, for Defendants, replied that powers of attorney 
were not comprised by that section, and that the proof was 
defective. 

MONDELET, J., held that the power of attorney did not fall 
within the intendment of the section cited, and should have 
been proved, and was also of opinion that bonds of the des- 
cription sued upon did not come within its scope. Actions dis- 
missed, sauf recours. (1) (2 J., p. 182.) 

POMINVILLE, for Informant. 

HERBERT, for Defendants. 


REPRISE D'INSTANCE. 
Circuit Court, Montreal, 12th April, 1858. 
Coram BADGLEY, J. 
Burry et al. vs. SHEPSTONE et al. 


Held, in a suit by two co-partners on a promissory note, that where 
one of them dies during the pendency of a suit, it is not necessary that 
the instance should be taken up on behalf of the deceased, when the 
cause is inscribed for proof. (2) 


This action was for for £23, amount of a promissory note 
by two co-partners, traders, against Defendants, also traders. 
After issue was joined, and before enquete, Burry, one of 
Plaintiffs, died, and, on the 12th March, the aay fixed for 


(1) Vide contrary decision supra p. 413. 
() V. art. 434 et 435 C. P. C. et 1892 C. C. 
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proof and hearing on the merits, Defendants praying acte 
of the declaration by them made of his decease, moved that 
the proceedings be suspended until the instance should be 
taken up, on his behalf, according to law, and produce an 
extrait mortuaire of Burry’s death. 

BovEy, in support of his motion, said that the question 
must be decided by our own law, the French law, and not by 
the law of England ; and cited from 1 Pigeau, to shew that 
where any of the parties to a suit died during its pendency 
the proceedings ought to be suspended. That this rule was 
founded in strict justice, because the partnership being dis- 
solved by the death of one of the partners, Defendants might 
be liable to an action on the part of the representatives of the 
deceased partner. That, moreover, it was evident that the sur- 
vivor could not have brought the suit himself, if his co- 
partner had died before institution of the action ; and that 
there was no reason why the same objection should not lie to 
the carrying on of the suit. 

HEMMING, contra, contended that the usual practice in com- 
mercial cases did not require that the instance should 
taken up on behalf of the deceased Plaintiff ; that Defendant 
had no interest in demanding such reprise, inasmuch as 
Plaintiff, as surviving partner, had full power to give a valid 
discharge ; that the surviving copartner and Plaintiff was 
competent to carry on the suit without any formality being 
had ; that this was a commercial case, and must be governe 
accordingly. 

PER CURIAM : This question is to be decided by our own 
law, and it is the practice not to require that the instance 
should be taken up in such cases, as this, in its present posi- 
tion and pleadings, and which is en état d'etre jugé. If one of 
Defendants had died, the question might have been different. 
But here the sole enquiry is, whether the survivor, in case 
judgment is entered against Defendant, is able to givea 
receipt that will discharge from the judgment ; and there 1s 
no doubt that he can. Motion rejected. (2 J., p. 122.) 

BETHUNE and DUNKIN, for Plaintifts. 

BoveEY, for Defendants. 
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ECHANGE.—HYPOTHEQUE. 
Cour SUPÉRIEURE, Montréal 27 mars 1858. 


Coram SMITH, J. 


Ex parte CASAVANT, Requérant ratification de titre, et PAUL 
LEMIEUX, Opposant. 


Jugé : Que la garantie résultant d’un acte d'échange ne confère aucun 
droit d’hypothèque, s'il n’y a eu une somme stipulée pour déterminer 
le montant de telle garantie. (1) 


À une demande en ratification de titre d'un acte d'échange 
entre le Requérant et un nommé Joseph Piédalue, reçu devant 
Blanchard, N. P. le 2 juillet 1853, Paul Lemieux formula son 
opposition réclamant une hypothèque prétendant que l’immeu- 
ble au sujet duquel le Requérant demandait ratification était 
hypothéqué en sa faveur, attendu que Joseph Piédalue dit 
Prairie, l'échangiste du Requérant, avait obtenu ce même im- 
meuble par un acte d'échange avec lui, |’Opposant, et ayant 
donné à l'Opposant en contre-échange, un immeuble que lui, 
Joseph Piédalue, avait acheté des héritiers Ghoquette sur 
lequel restait due une balance du prix d'acquisition; que 
l'Opposant ayant reçu de Piédalue un immeuble hypothéqué, 
il avait, en vertu de son acte d'échange, une hypothèque sur 
l'immeuble qu'il avait donné à Piédalue, jusqu'à concurrence 
du montant de l’hypothèque dont il était menacé. L’immeu- 
ble que l'Opposant Lemieux avait aussi donné à Piédalue en 
échange de celui sur lequel telle hypothèque existait étant le 
même que celui transmis au Requérant, il réclamait en consé- 
quence hypothèque jusqu’au montant de £166, la balance du 
prix de vente dû sur l'immeuble que Piédalue avait cédé à 
l'Opposant. 

À cette opposition, le Requérant tit une réponse en droit 
alléguant que l’'Opposant n'établissait aucun droit d’hypothe- 
que, et les raisons de cette défense se réduisaient à cette pro- 
position : qu'il n'y avait pas d'hypothèque même de gurantie 
aux termes de l'ordonnance d'enregistrement, à moins qu'elle 
que fût déterminée par une somme quelconque; que, n'ullé- 

ant aucune telle stipulation comme accompagnant la clause 
de garantie dans l'acte d'échange de l’Opposant, il ne pouvait 
prétendre aucun droit d'hypothèque sur l'immeuble qu'il avait 
cédé. 

SMITH, J., en rendant le jugement, dit que la question se 
réduisait à celle de savoir si une simple déclaration de garan- 
tie dans un acte d'échange, avec les stipulations usitées, mais 


(1) V. art. 1598 et 2044 C. C. 
TOME VI 27 
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sans aucune stipulation quant au montant auquel devait s'éle- 
ver telle garantie, pouvait conférer en faveur du coéchangiste 
sur l'immeuble donné en échange un droit d’hypotheque qu'il 
pouvait exercer à raison de l'existence d'une hypothèque dont 
il était menacé sur l'immeuble par lui reçu en échange; la 
cour n'entretenait aucun doute que la garantie d'un acte dé- 
change ne faisait pas exception à la disposition du statut qui 
exigeait que toute stipulation d’hypotheque fût déterminée 
pour un montant, jusqu'à concurrence duquel seulement 
l'hypothèque peut être exercée; et qu'une telle convention 
était essentielle pour la convention d'une hypothèque, et Hop. 
position ne démontrant pas que cette condition existat, elle 
devait être renvoyée. Jugement maintenant la défense en 
droit du Requérant et renvoyant l'opposition. (2 J., p. 139.) 

R. et G. LAFLAMME, Avocats du Requérant. 

G. DE BOUCHERVILLE, Avocat de l'Opposant. 





VENTE.—DELIVRANCE. 


Cour SUPÉRIEURE, Montréal, 24 mars 1858. 
Coram SMITH, J. 


MASSON et al. #8. CORBEILLE. 


Jugé: 1. Que l’acquéreur d’un immeuble, dans la conienance duquel 
il y avait déficit, pourrait réclamer du cessionnaire du prix de vente une 
diminution sur le prix cédé proportionnelle au défaut de contenance. 

2. Que l'acceptation du transport ne rendait pas le débiteur non rece- 
vable à opposer au cessionnaire les exceptions qu'il aurait pu opposer 
au créancier cédant. (1) 


Les Demandeurs, connne cessionnaires de Joseph Robin dit 
Lapointe, réclamaient du Défendeur la balance du prix de 
vente d'un immeuble, acte devant S. A. Berthelot et son con- 
frère, notaires, le 2 mars 1847; la balance ayant été cédée 
aux Demandeurs par acte du 9 octobre 1852. Les Demandeurs 
relataient un acte du 13 octobre 1852, reçu devant Savurd et 
coufrère, par lequel le Défendeur recunnut le transport comme 
bien et dfiment signifié, et promit payer la balance transportée, 
comme due au cessionnaire. Le Défendeur plaida alléguant 
l'acte fait entre lui et Robin dit Lapointe, son vendeur, le titre 
originaire de la créance, et alléguant spécialement la clause de 
cet acte par lequel il était dit que si le terrain vendu n'avait 
pas la contenance indiquée, il y aurait réduction sur le prix de 
vente, si l'acquéreur dit être juridiquement évincé d'aucune 


(1) V. art, 1501 C, C, 
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partie du terrain vendu. Je Défendeur déclarait qu'il n'avait 
Jamais eu la livraison de tout le terrain indiqué au contrat, 
que, par suite, le cessionnaire n'avait pu obtenir plus de droit 
que n'en avait son cédant, et que l'acceptation qu'il avait faite 
du transport ne lui enlevait pas le droit de demander une 
diminution sur le prix et sur la balance transportée aux 
Demandeurs correspondante au déficit Les Demandeurs 
repondirent en droit, mettant en question les propositions sui- 
vantes : le défaut de contenance ne donne pas droit à l’acqué- 
reur de demander une réduction sur le prix, dans l'espèce sur- 
tout, attendu qu'aux termes du contrat il ne pouvait le faire 
qu'en autant qu'il serait juridiquement évincé ; 2° le débiteur 
ne pouvait invoquer cette exception, à moins qu'il n’eût infor- 
mé le cessionnuire de tel “ déficit” duns un délai plus court 
que celui qui s'était écoulé; 3° l'acceptation pure et simple 
du transport, avec la promesse de payer au cessionnaire, met- 
tait le débiteur dans l'impossibilité d’opposer cette exception 
au cessionnaire, 

SMITH, J., rendant le jugement, dit qu'il n’y avait aucun 
doute sur le droit de l'acquéreur de demander une diminution 
sur le prix à raison du défaut de contenance, l'exception 
quunto minoris existait même à l'encontre du cessionnaire du 
prix de vente. Lu seule question était de savoir si l'acceptation 
du transport changeait la position du débiteur. La cour était 
d'opinion que l'acceptation n’enlevait aucun droit à l’acqué- 
reur, il n'y avait pas là une renonciation aux exceptions. On 
avait prétendu, lors de l'argument, que l'acte de vente avait 
limité l'exercice de cette réclamation au cas d’éviction juridi- 
quement constatée ; mais les exceptions alléguaient l'absence 
de tradition et il n'était pas nécessaire dans ce cas de cons- 
tater le déficit juridiquement pour demander une réduction, la 
loi admettant cette réclumation. Jugement, en conséquence, 
reuvoyant les réponses en droit des Demandeurs, et mainte- 
nant les exceptions. (2 J., p. 140.) 

CARTIER et BERTUELOT, pour les Demandeurs. 

R. ét G. LAFLAMME, pour les Défendeurs 
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ACTE DE CAUTIONNEMENT. 
Privy CouncIiL, 5th and 6th February, 1861. 


Present : The Right Hon. Lord CRANWorTH, the Right Hon. 
Lord Kinespown, the Right Hon. Lord Justice 
KNIGHT BRUCE, and the Right Hon. Lord Jus- 
tice TURNER. 


THE BANK OF BRITISH NORTH AMERICA, Appellant, and 
ANGELIQUE CUVILLIER and others, Respondents. 


An acte de cautionnement (deed of guarantee) made in Lower Canada 
by C. and others, recited that one M., whu had been a member of the 
firm of C. & Sons, required pecuniary assistance to meet the engage 
ments of that firm, which was agreed to be afforded by the Bank of M. ; 
and by such Acte, C. and others agreed to become sureties, and made 
themselves jointly liable for all debts theretofore contracted, and gene- 
rally for all the then present and future debts and liabilities of M. with 
the Bank. M. for some time after this agreement traded alone. He af- 
terwards traded with other persons, and contracted debts with the 
Bank, which had no reference to the firm of C. & Sons, or to M.’s sole 
trading. Held by the Judicial Committee (reversing the judgment of 
the Court of Queen’s Bench for Lower Canada) : 

First, that there was no difference between the French law as admi- 
nistered in Lower Canada and the English law upon the question of 
suretyship, and second, upon the construction of the acte de cautionne- 
ment ; that although the recital in that instrament was special, yet it 
did not control the generality of the subsequent operative words, so as 
to exclude from its operation the liability ofthe sureties for the ad- 
«ances made by the Bank to M. 


This was an action brought in the Superior Court of Mon- 
treal, by the Appellant, against Maurice Cuvillier, Madame 
Cuvilher, his mother, and the Respondents, as sureties 
of Maurice Cuvillier, to recover the sum of £4,107 12s. 
enrrency, the value of certain dishonoured bills of exchange, 
and a promissory note, of which the Appellant was the holder, 
with Interest, damages, and costs, upon an acte de cuutionne- 
ment (deed of guarantee) entered into on the 26th of 
July, 1859, between Maurice Cuvillier of the first part, Ma- 
dame Cuvillier and the Respondents of the second part, the 
Bank of Montreal of the third part, and the Appellant of the 
fourth part. 

The declaration stated, in substance, that under the above 
Acte de cautionnement, the late Madame Cuvillier, and the 
now Respondent, the parties of the second part, made them- 
selves jointly and severally liable to, and in favour of, the 
parties to the deed of the third and fourth parts respectively, 
they thereof accepting for all debts theretofore contracted, 
or that might thereafter be contracted, to and in favour 
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of the parties of the third and fourth parts respectively 
by Maurice Cuvillier, and generally for all the then pre- 
sent and future liabilities of Maurice Cuvillier towards the 
parties of the third and fourth parts respectively, whether 
as maker or drawer, indorser or accepter of negotiable 
paper, or otherwise and whether resulting from discounts ; 
pecuniary advances, or any other cause whatsoever; the 
parties to the deed of the second part thereby jointly and 
severally promising and obliging themselves to meet and pay 
the then present and future debts and liabilities of Maurice 
Cuvillier, asif they were jointly and severally the principal 
debtors thereof, and expressly renouncing the benefit of the 
exceptions of division and discussion, and all other such ex- 
ceptions with respect to the debts and liabilities and the 
obligations so thereby contracted by them; and that afterwards, 
in the year 1854, the Appellant became the holder in due 
course, of four bills of exchange, drawn by Charles H. 
Castle, of New-York, to his own order and by him indorsed to 
the Appellant upon Maurice Cuvillier, and by him accepted 
but not paid ; of three bills of exchange drawn by A. Cuvil- 
lier & Co., of Montreal, to the order of Maurice Cuvillier, and 
by him indorsed to the Appellant upon Henry Bull & Co. of 
Belleville, but not accepted nor paid ; and of a promissory 
note of Jérôme Grenier, in favour of A. Cuvillier & Co., by 
them indorsed to Maurice Cuvillier, and by him to the Appel- 
lant, but not paid ; for the amount of all which, with interest, 
damages and costs, a joint and several judgment was ac- 
cordingly demanded against all the Defendants. 

Maurice Cuvillier appeared in the cause with the other 
Defendants, but made no defence, and, in September 1857, 
while the Respondent's enquéte was going on, confessed judg- 
ment and was discharged by the other Defendants from all 
liability to themselves, for costs of the suit. 

The other Defendants, the present Respondents, filed three 
pleas. By the first plea they alleged that the deed in question 
was an absolute nullity, and contended for the dismissal of the 
action accordingly. By the second plea they contended that if 
bound at all by the deed, they were, at any rate, only bound in 
respect of transactions either having reference to theliquidation 
and settlement of the affairs of the late firm of Cuvillier & Sons, 
consisting of the late Austin Cuvillier and Austin Cuvillier, 
junior, and Maurice Cuvillier; or, where Maurice Cuvillier 
had acted on his own account and for his own profit solely, 
and were not bound in respect of transaction having reference 
to any trade carried on by Maurice Cuvillier in partnership 
with others; that soon after the date of the deed, Maurice 
Cuvillier to the knowledge of the public, and of the Appel- 
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Jant in particular, ceased to trade on his own account ; that 
from the spring of the year 1851 to about May 1852, he, to 
the like knowledge traded at Montreal in partnership with 
Austin Cuvillier, Jun., his brother under the firm of A. Cu- 
Cuvillier & Co.; that from the beginning of May, 1855, till 
then, he, to the like knowledge traded at Montreal, with 
Austin Cuvillier and one Edward Chaplin, under the same 
firm ; thut since the date of the deed, he, to the like knowledge 
had not traded at all at Montreal on his own account, and for 
his own profits solely, or otherwise than in such copartnership 
with his brother and Chaplin ; that to the Appellant’s know- 
ledge the four Castle bills of exchange had no reference to 
the liquidation of the old firm of Cuvillier & Sons, or to any 
trade of Maurice Cuvillier’s own, but were drawn and accep- 
ted for account of A. Cuvillier & Co., and were discounted by 
the Appellant at New-York, in pursuance of a letter of credit 
signed by Maurice Cuvillier in favour of Castle, he, Maurice 
Cuvillier, being throughout a mere préte-nom for A. Cuvillier 
& Co., and the whole transaction being really theirs; that the 
other three bills of exchange and the promissory note, sued 
upon, were altogether the affair of A. Cuvillier & Co., and 
they, the present Respondents, were therefore liable upon 
none of them. The third plea was a general traverse, upon 
which issue was joined. 

Madame Cuvillier died shortly after the filing of these 
pleas. 

The Appellant's case at enquéte rested upon the acte de 
cautionnement of the 26th of July, 1849, and upon proofs and 
admissions, in the usual form, as to the negotiable paper sued 
upon, etc. The material part of the deed declared upon were 
as follows: “ Which said parties declared to us, the said 
notaries, that the said late Austin Cuvillier and his son, 
Austin Cuvillier, of the city of Montreal, merchant, now 
absent in England, and the said Maurice Cuvillier, carried on — 
trade and commerce at this city, upon an extensive scale, 
under the firm of Cuvillier & sons, until the eleventh day of 
the present month of July, when the said firm was dissolved 
by the death of the said late Austin Cuvillicr; that the said 
Munrice Cuvillier hath, since the death of the said late 
Austin Cuvillier, carricd on and proposes to carry on trade 
and commerce in this city and elsewhere; that, to enable him 
to do sr, and to meet the engagements of the said late firm of 
Cuvillier & Sons, he will require discounts and pecuniary 
assistance to a considerable extent from she said parties of the 
third and fourth parts respectively ; and that, with a view of 
making the said parties of the third and fourth parts per- 
fectly secured with respect to any debts which now or here- 
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after may be due to them respectively by the said Maurice 
Cuvillier, and with respect to the present and future liabilities 
of the said Maurice Cuvillier to the said parties of the third 
and fourth parts respectively, the said parties of the second 
part are willing to become security to and in favour of the 
said parties of the third and fourth parts respectively, as 
hereinbefore set forth.” “ Now, therefore, the said parties 
hereto of the second part, do hereby make themselves jointly 
and severally liable to and in favour of the said parties hereto 
of the third and four parts respectively, they thereof accept- 
ing for all debts heretofore contracted, or that may hereatter 
be contracted, to and in favour of the parties of the third and 
fourth parts respectively, by the said Maurice Cuvillier, and 
generally for all the present and future liabilities of the said 
Maurice Cuvillier towards the parties of the third and fourth 
parts respectively, whether as maker or drawer, indorser or 
accepter, of negotiable paper, or otherwise ; and whether re- 
sulting from discounts, pecuniary advances, or any other cause 
whatever, the said parties hereto of the second part hereby, . 
jointly and severally, promising and obliging themselves to 
meet and pay the said present, and future debts and liabilities 
of the said Maurice Cuvillier, as if they were jointly and 
severally the principal debtors thereof, and especially re- 
nouncing the benefit of the exceptions of division and dis- 
cussion, and ull other such exceptions, with respect to the 
said debts and liabilities and the obligations so hereby con- 
tracted by them.” 

Evidence was adduced by the Respondents in support of 
their second plea, and by the Appellant in rebuttal. Maurice 
Cuvillier was called by the Respondents, as a witness, and 
examined. At the final hearing, the Appellant moved to reject 
his deposition, which had been taken under order of the court, 
de bene esse. From the evidence, it appeared, that Maurice Cu- 
villier was the son of Austin Cuvillier, senior, and the brother 
of the Respondents, Angélique Cuvillier, Mary Anne Cuvillier 
and Luce Cuvillier; that, after his father’s death, he was ap- 

inted to wind up his estate, and commenced doing so about 
July, 1849 which continued until about November, 1851, when 
he ceased to wind up the estate, in consequence of its settlement 
beeing completed by the purchase by his brother, Austin Cu- 
villier, and himself, from the other heirs of his late father, of 
all that remained due to it; that Maurice Cuvillier had indivi- 
dually carried on no regular business on his own account since 
his father’s death ; that, in 1852, he entered into partnership 
with his brother, Austin Cuvillier, under the firm of A. Cuvil- 
lier & Co; that subsequently on the Ist of May, 1852, Edward 
Chaplin was taken into the partnership, and from that time the 
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firm of A. Cuvillier & Co. consisted of Maurice Cuvillier, Austin 
Cuvillier, and Edward Chaplin ; that, on the 18th April, 1853, 
Maurice Cuvillier became a partner in another firm, that of 
Henry Bull & Co. of Belleville ; that, from the time of the 
execution of the deed in July, 1849, to the time of the failure 
of Maurice Cuvillier in 1854, an account was kept with the 
Appellant, by Maurice Cuvillier, in his own name, and that 
there was a large business done with the Appellant by and in 
the name of Maurice Cuvillier, consisting of deposits, discounts, 
and the purchase of exchange on England and in New York ; 
that after Maurice Cuvillier became a partner in the firm of 
A. Cuvillier & Co., he used the discounts obtained by him 
from the Appellant for that firm, and the exchange was also 
used for its business and benefit; that the four bills of 
exchange drawn by Charles H. Castle upon, and accepted by 
Maurice Cuvillier individually, were, in fact, accepted for the 
benefit of A. Cuvillier and Co. or of Henry Bull and Co.; that 
the three bills of exchange drawn by A. Cuvillier & Co, 
upon Henry Bull & Co., payable to the order of Maurice 
Cuvillier and indorsed by him to the Appellant, were pro- 
cured to be discounted by Maurice Cuvillier with the Appel- 
lant, for the purchase by him, in his own name, of a bill 
of exchange for £1,000 which was used for the benefit of 
A. Cuvillier & Co., and the promissory note drawn by 
E. Grenier in favour of A. Cuvillier & Co., and by them 
indorsed to Maurice Cuvillier, and by him to the Appellant, 
was procured to be discounted by Maurice Cuvillier with the 
Appellant for the benefit of the firm of A. Cuvillier & Co., but 
the proceeds of such discount were placed to his’ individual 
credit; and that it was the general practice when the Appel- 
lant discounted for Maurice Cuvillier bills belonging to the 
firm of A. Cuvillier and Co. for the naine of the firm, 
to be indorsed on such bills prior to the name of Maurice 
Cuvillier. It was proved by a witness named Davison, the 
manager of the Appellant’s bank, that the Appellant positi- 
vely declined to have any transactions with A. Cuvillier & Co., 
and that he had informed Maurice Cuvillier that in all trans- 
actions with the Appellant, the Appellant depended upon the 
deed of guarantee. It was also proved that the bills of 
exchange drawn by Charles H. Castle were discounted by the 
Appellant’s agents at New York in consequence of letters of 
credit granted by the Appellant in favour of Charles 
H. Castle to Maurice Cuvillier, individually, and on his 
written request. Davison admitted that the Appellant had 
notice that Maurice Cuvillier was a member of the firm of 
Austin Cuvillier & Co., but there was contradictory evidence 
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as to the Appellant having notice that the bills and the note 
in question were accepted and indorsed by Maurice Cuvillier 
for the benefit of the firm of A. Cuvillier & Co. and not on 
his own individual account, or to meet the engagements of the 
late firm of Cuvillier & Sons. 

The Superior Court of Lower Canada (Smith, J.), dismissed 
the action with costs as regards Respondents on the 30th 
April, 1858, and condemned Maurice Cuvillier, on his confes- 
sion, to pay Appellant the amount sued for with interest. 

SMITH, J.: “ The first point to be decided is the construction 
to be put upon this bond. Plaintiffs are under the impression 
that it is a deed of suretyship in omnem. causum, covering all 
debts due by Maurice Cuvillier, and they do not set up the 
nature of the value given for the paper in question. Defen- 
dants consider, that their liability is restricted to debts con- 
tracted by Maurice Cuvillier individually for his own business, 
or the winding up the estate of his former firm. To arrive at 
a correct opinion upon this point, the whole deed, which is an 
‘extremely loose one, must be looked at. It is true that in the 
dispositif part there is no limitation ; the words are as gene- 
ral as they can be made; but the recital also must be read, 
and the only proper mode of settling the question, is to take 
_ the recital as indicating the intentions of all parties, and con- 
trolling the body of the deed within the limits of those inten- 
tions. To do otherwise, would be to extend the effect of the 
deed beyond the intentions of the parties themselves, and to 
make the obligations of the sureties apply to transactions, 
which it is impossible to suppose the parties contemplated. 
The limitation contended for by Defen ants, must therefore 
be adopted ; and it only remains to ascertain whether or not 
the debts, now sought to be recovered, fall within the two 
classes to which the obligations of the sureties extend. The 
learned judge, then proceding to examined and comment upon 
the evidence, stated the result of it to be : 1. That the paper 
in question was all negotiated for the firms of A. C. & Co., and 
H. Bull & Co.; 2. That the business of the old firm had been 
long previously wound up; 3. That Maurice Cuvillier carried 
on no individual business; 4. That he was trading as a partner 
in the firms of A. C. & Co. and H. Bull & Co. ; 5. That the 
account kept with Plaintiffs, in Maurice’s name, was for A. C. 
& Co, and consisted of deposits of their funds, and financial 
operations for their benefit ; 6. That Plaintiffs were aware of 
these facts. There could be no question, therefore, that the 
debts, though nominally incurred by Maurice, were in reality 
those of A. C. & Co., and that the account was kept in his 
name, and his indorsation taken, for the purpose of holding 
the sureties. But it is contended by Defendants, that, by thus 


426 RAPPORTS JUDICIAIRES REVISÉS 


putting his individual name upon the paper, the debts became 
his, and were brought within the bond. How was Maurice's 
liability altered by endorsing? He was already liable as a 
partner, and could not be made more so, and his position was 
not altered in the least. The nature of the debt could not be 
changed by any process of that kind, nor could by such 
means the obligations of the sureties be extended beyond the 
intention fairly deducible from the deed. The action must 
therefore be dismissed. 

JUDGMENT : “ Considering that Plaintiff hath failed to esta- 
blish the material allegations of the declaration, and particu- 
larly that Defendants, Angélique Cuvillier, Mary Anne Cu- 
villier und Luce Cuvillier, are liable in manner and form 
as complained of; that it is fully established in evid- 
ence by Defendants, that the bills or drafts and promissory 
note sued on in this cause, were not given by Maurice Cu- 
vilier to Plaintiff in the’ prosecution of any business carried on 
' by Maurice Cuvillier, either in winding up the business of the 
late firin of Cuvillier & Sons, or in carrying on any business 
of trade und commerce in his own name, further that De- 
fendants have fully established by legal and sufficient evid- 
ence that the drafts or bills of exchange firstly, secondly, 
thirdly and fourthly sued on, &c., were accepted by Maurice - 
Cuvillier, and were discounted by Plaintiff for the benefit of 
the firm of A. Cuvillier & Co., of which firm Maurice Cuvillier 
was a member, and this to the knowledge of Plaintiff; then 
that Defendants are not liable to Plaintiff, as the surety of 
Maurice Cuvillier, as the said drafts or bills of exchange were 
not discounted by Plaintiff for Maurice Cuvillier, in the pro- 
secution of any separate trade or commerce either in his own 
name or in winding up the affairs of the late firm of Cuvillier 
& Sons; that the several drafts or bills of exchange drawn 
by the firm of A. Cuvillier & Co., on the firm of Henry Bull 
& Co., of Belleville, in favor of Maurice Cuvillier, and discount- 
ed by Plaintiff were in point of fact discounted for the benefit 
of the said firm of A. Cuvil'ier & Co., as Maurice Cuvillier, the 
payee and endorser of the said bills, was at the time of the 
drawing and endorsing of the said bills, a member of the firm 
of A. Cuvillier & Co. and of Henry Bull & Co., of Belleville, 
to the knowledge of Plaintiff ; that said promissory note 
made and signed by Jérôme Grenier in favor of the firm of 
A. Cuvillier & Co., and endorsed by Maurice Cuvillier, was 
also discounted for the benefit of the firm of A. Cuvillier & Co. 
of which firm Maurice Cuvillier was at the same time a mem- 
ber, and this to the knowledge of Plaintiff ; further that the 
last mentioned bills of exchange and promissory note were 
not discounted for Maurice Cuvillicr, in carrying on any 8e- 
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parate trude or business or in the winding up of the affairs of 
the late firm of Cuvillier & Sons, and by reason thereof no 
action at law hath accrued to Plaintiff to compel the payment 
thereof from Defendants as the sureties of Maurice Cuvillier, 
under and by virtue of the deed or bond of suretyship, 
whereupon the court doth maintain the exception of Angé- 
lique Cuvillier, Mary Anne Cuvillier and Luce Cuvillier, De- 
fendants, as pleaded by them to the action of Plaintiff, and 
doth as regards Angélique Cuvillier, Mary Anne Cuvillier and 
Luce Cuvillier, dismise the action.” The judgment then pro- 
ceeds to condemn Maurice Cuvillier upon his confession to 
pay to the Plaintiff the sum of £4107 12s. currency. 

Appellant ajpealed from this judgment to the Court of 
Queen's Bench for Lower Canada. ‘The appeal was heard be- 
fore the Chief Justice Sir L. H. LaFontaine and the puisné 
Judges Aylwin, Duval, Mondelet and Monk. On the 5th De- 
cember, 1859, the majority of the judges of the court affirmed 
the judgment appealed from, holding that the deed of gua- 
rantee did not cover the debts sued for, such debts not 
being contemplated by the parties at the time it was executed, 
as shown by the recital, notwithstanding the operative part of 
the deed was so general as to purport to extend to all debts 
whatever. M. Justice Aylwin dissented from the other three 
judges, being of opinion that upon the construction of the 
deed of guarantee as the terms were general and comprehen- 
sive, the Appellant was entitled to recover from the Respon- 
dents as sureties, the amount sued for. 

AYLWIN, J. (dissenting) : Iu what relation do the parties, 
Defendants, stand towards each other ? The firm of Cuvillier 
& Sons composed of the late Honorable Austin Cuvillier and 
his son, Austin Cuvillier, the younger, and Maurice Cuvillier, 
had been dissolved on the 11th July, 1849, by the death of the 
father. On the 26th of the same month of July, the deed in 
question is signed in the absence of Austin Cuvillier, the 
younger, in England, by Dame Marie Claire Perreault, the 
widow of the deceased presumptively commune en biens with 
her husband, and her three daughters, his natural heirs. De- 
fendants had an interest in the liquidation of the affairs of 
the firm of Cuvillier & Sons manifestly, and Austin Cuvillier, 
the younger, who was examined as a witness for Defendants, 
swears that “after the death of the Honorable Austin Cu- 
“ villier, in the year 1849, Maurice Cuvillier wus appointed 
“ by the furnily Cuvillier to wind up his affairs, at the same 
“tune with his own business.” Maurice Cuvillier, as Deten- 
dant’s witness, says, “I am positive that I commenced 
“ winding up the estate previous to the execution of the deed 
“ of the Gth July, 1849. I ceased to wind up the estate about 
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“ November, 1852, in consequence of its settlement being com- 
“ pleted by the purchase by my brother Austin und myself 
“ fron the other heirs of my lute futher of ull that remained due 
“toit” I think it right at the outset to notice the marked dis- 
tinction between the position of Defendants, and that of ordi- 
nary sureties under the usual cautionnement although subse- 
quently, it will have to be discussed more at length. Maurice 

uvillier was their attorney or mandataire, and, in under- 
taking for him, they undertook for themselves in the mana- 
gement of the common business of all, and their joint inte- 
rest. “ The account with Mr. Maurice Cuvillier was opened 
“ (at the Bank of British North America) in July, 1849, and 
“ continued up to the time of the fuilure of Maurice Cuvillier.” 
The case with reference to the four hills of exchange, drawn 
by Castle and discounted at New-York, stands upon a diffe- 
rent footing, from the drafts drawn by A. Cuvillier & Co, 
and the promissory note of Jérôme Grenier. The bill transac- 
tion is distinguishable from the others, in this important res- 
pect, that neither the nameof A. Cuvillier & Co. nor Bull & 
Co. appears upon the face of the papcr, the acceptance being 
that of Maurice Cuvillier alone. Upon the theory of the de- 
fence, it was for Defendants to shew that this transaction did 
not come within the guarantce or cuutionnement and to con- 
nect it with business foreign to the purpose of the deed, in 
order to exclude the liability set up against them by the 
Bank. Let it now be enquired, has this been down ? The three 
letters or requisitions dated the 9th, 10th and 21st of October, 
1854, explain the origine of the four bills draw from New- 
York, sued upon by the Bank, and now in question. It is to 
be noticed that the originals are printed forms such as are in 
common use at the Barks with blanks which are filled up in 
writing, and that the concluding portion of the printed form 
“ this guarantee and obligation 1s intended to remain in force, 
“&c.,”" 18 inapplicable to the position of Maurice Cuvillier 
when signing them. The applicant “ is Maurice Cuvillier and 
“his request to the Bank is “to order a credit to be lodged 
“ with the manager of your branch at New-York in favor of 
“C. H. Castle, same place, for the sum of 5000 dollars of 
“ £1250.” (3000 dollars or £750, and £5000 dollars or 125 
“ respectively) which is followed by “ and I hereby engage to 
“ honor his draft on me for this amount to be drawn before 
“ the 20th instant (the 28th instant and the 31st instant res- 
“ pectively), at ten days sight.” Pursuant to these requisitions 
“a credit is opened to Castle at New-York, by the Bank, and 
“ the four bills drawn by Castle, on Maurice Cuvillier, are 
“received in consequence. The deed of the 26th July, 
“ 1849, states “ that Maurice Cuvillier hath since the death of 
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‘* Austin Cuvillier, carried on and proposes to carry on 
‘* trade and commerce in this city and elsewhere.” Davison, 
‘* the cashier of the Bank, when examined by Defendants as 
“ their own witness, is asked: “ Were you not informed by 
‘“* Maurice Cuvillier for what purpose the credits on New-York 
“ and specially the proceeds of the drafts were to be used, 
“and if so, state what that purpose was? His answer is, 
“ Maurice Cuvillier applied for these credits in favour of his 
“ agent in New-York, as stated to me in connection with bu- 
“ siness, which he managed for Bull and Company, of Belle- 
“ville. The drafts sued upon, form part of a long serves of 
“ sumuar transactions of which the foregoing was the only 
“explanation: I remember to have received.” The same 
“ witness says, “the account with Maurice Cuvillier, was 
“ opened in July 1849, and continued up to the time of the 
“ failure of Maurice Cuvillier.” The Bank positively declined 
“ to have any transactions with A. Cuvillier and Company. 
“ J am certain that I informed him (Maurice Cuvillier) that 
“ in all the transactions with the Bank, the Bank depended 
“ upon the said warranty,” the deed of the 26th July, 1849. 
“ The puper now sued upon would never have been discounted 
“ except in reliance upon that security.” I recollect distinctly 
“that I told Austin Cuvillier on more than one occasion, that 
“ the Bank would not transact any business with his firm.” 
In looking at these four bills in x commercial point of view, 
their value depended upon the ostensible parties to them, and 
in the whole process of their issue and negotiation, the party 
mainly interested and liable, is the individual Maurice Cuvil- 
lier the acceptor, upon the face of them. Defehdants have 
sought to shew that the appearance of the bills was fictitious, 
that Maurice Cuvillier was merely a prete-nom, and that the 
party really interested, was the firm of A. Cuvillier & Co. 
From this plea of Defendants it is tv be inferred, that the 
resort to a feigned party, must exempt them from liability. 
But admitting it to be the fact, that Maurice Cuvillier purpo- 
sely omitted the name of A. Cuvillier & Co. in order to pro- 
cure a discount or pecuniary advance which would have been 
refused by the Bank; if the transaction had appeared in its 
true light, is the Bank to be made the victim of the deception ? 
The Bank trusted Maurice Cuvillier upon the faith of De- 
fendant’s deed, and his representation whether true or false 
bound them equally. The misappropriation of the credit, 
cannot prejudice the Bank. Itis to be ascertained however, 
how far Defendants are justified in asserting that the funds 
obtained by Maurice Cuvillier were resorted to for the pay- 
ment of liabilities by A. Cuvillier & Co. Three witnesses de- 
pose to this. Austin Cuvillier says :“ The drafts were discounted 
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“at Plaintiff's Bank agency in New-York, and the proceeds 
“were applied to meet engagements of our firm there.” Benja- 
“min 8. Curry, says: “ The proceeds of the drafts went to the 
“ credit of A. Cuvillier & Co. in C. H. Castle’s account current 
“ with them, and were drawn against purchases of groceries for 
“ them in New-York. The (rafts were charged in A. Cuvillier 
“& Co.'s books to C. H. Castle.” Edward Chaplin says : “ I 
“declare that those drafts were made, accepted and discounted 
“for the purposes of being used in A. Cuvillier & Co.'s 
“ business, and were in purt placed to their credit in C. H. 
‘ Castle’s account with them. This account is produced and is 
“in accordance with A. Cuvillier & Co.’3 books where they 
“stand charged to said Castle. I observe by this account that 
“the remaining portion of the proceeds of the said drafts 
“ was credited by Castle to H. Bull & Co.” The books of A. 
Cuvillier & Company have not been produced, nor have any 
extracts from them been shewn or proven to contain true 
entries. Parol testimony cannot supply the want of them. 
Again Defendant’s exhibit number one is not proved. It pur- 
ports to be an account current between A. Cuvilher & Co. and 
C. H. Castle, with interest to Ist November, 1854. The debit 
side contains charges from Ist—4th November, 1854, to the 
80th—2nd January, 1855, and the credit side two charges 
of $6,000 each purpoting to be drafts on H. B. & Co. one 
at three months, and the other duc 12th—15th March. It 
18 not balanced, nor dated, nor signed. There is nothing 
to shew that it was ever rendered by Castle or any other 
authorized by him, and no attempt whatever has been 
made to prove any of the items, or to shew whence it pro- 
ceeded. This paper does not bind Castle in any manner butas 
between Plaintiff and Defendants, its contents require to be 
proved, and it is a mere piece of waste paper upon this record. 
Both Austin Cuvillier and Curry are in error when they 
speak of the application of the proceeds obtained from the 
Bank at New-York. That application did not lie within their 
knowledge, and they did not speak from surmise. Curry 
undertakes to say that the drafts “were drawn inst pur- 
chases of groceries for thein (A. Cuvillier & Co.) in New- 
York.” The informal paper called account current, if worth 
anything, shews by the first five items on the debit side 
amounting in the ageregate to 15,079 dollars out of a total of 
16,793 dollars added up on that side, that instead of groceries, 
the drafts are made to meet a balance of account, and four 
acceptances of other drafts. Austin Cuvillier says: “ The pro- 
reeds were applied to meet engagements of our firm there,” as 
as been remarked by Chaplin, this supposed account current 
of Castle contains two items of 1000 dollars, each credited to 
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B. & Co. that is probably Bull & Co. a firm in which A. Cu- 
_ villier & Co. had no interest, although Maurice Cuvillier indi- 
vidually had an interest. It is to be noticed also that the cre- 
dit side of this paper distinguished the drafts on M. C., presu- 
mably Maurice Cuvillier, from one under date of the 25th 
October, 1854 “A. C. & Co. acceptance of my draft due tc 
day 1500 dollars.” The two items of the 21st and 24th Octo- 
ber, 1854, “ less credited B. & Co. 1000 dollars” imply neces- 
sarily another account current with B. & Co., but this is nei- 
ther proved or even alluded to. It was for Defendants to have 
examined Castle, for he or his clerks weuld alone prove the 
purpose and object for which the credit at New-York was 
procured and in what manner the funds raised from that 
source were applied or disposed of. Defendants themselves 
have put their own construction upon the words “ less credi- 
ted B. & Co., for Chaplin, their witness, says: “ I observe by 
this account that the remained portion of the proceeds of the 
sui drafts was credited by “ Castle to H. Bull & Company.” 
The court below then was in error, in assigning as a ground 
for dismissing the claim of the Bank upon the four bills of 
exchange in question, that they “were accepted by Maurice 
“ Cuvillier and were discounted by Plaintifffor the benefit. of 
the firm of A. Cuvillier & Co. of which firm Maurice Cuvillier 
was a member, and this to the knowledge of Plaintiff. The 
credit was in the name of Castle, who was free to use it for 
any purpose he thought fit, either in connection with Maurice 
Cuvillier’s individual business, or that of A. Cuvillier & Co., 
or Bull & Co. or in any other way. It was impossible for the 
Bank to foresee what Castle would do with their funds, over 
which they lost all control, the moment they came into his 
possession. The Bank could have no knowledge that these 
discounts were for the benefit of the firm of A. Cuvillier & Co. 
Defendants have not pleaded that Castle too was a prete-nom, 
and no correspondence between him and A. Cuvillier & Co. 
on the subject of these credits is produced, If even the indi- 
vidual account of Maurice Cuvillier with the firm of Austin 
Cuvillier & Co. had been produced, the items would require 
to be proved to make them evidence against the Bank. The 
statement of Defendant’s witnesses that the entries in the 
books of Austin Cuvillier & Co. corresponded with those in 
the account kept by Maurice Cuvillier at the Bank, is worth 
nothing, it is no evidence, without the production of the books 
and account, neither of which are before the court. But 
even beyond this, this portion of the testimony is dispro- 
veil by Defendants themselves, the Bank account with Mau- 
rice Cuvillier must have stated the amount of the credits 
in full, plus the Bank charge for discount. The books of 
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A. Cuvillier & Co. if even they corresponded with the paper 
called account current, would take no notice of the two thou- 
sand dollars credited to Bull & Co. The purpose for which the 
deed was signed by Defendants, was to obtain a credit with 
the Bank in favor of Maurice Cuvillier, to enable him to wind 
up the estate of Cuvillier & Sons, and to engage in business, 
on his account, at Montreal and elsewhere. An account was 1n 
consequence opened by the back with him, and in his own 
individual name. ‘The firm of A. Cuvillier & Co. had an exis- 
tence before this part from Cuvillier & Sons, no connection 
with Cuvillier & Co. on the part of Maurice Cuvillier is pre- 
tended to have existed prior to 1851, when Chaplin says: 
“ Maurice Cuvillier took an interest in the business in the 
nature of a partner having u share (what share?) in the 
profits and partaking of the liabilities”. The declaration of 
partnership required by the provincial statute of the 12 Vic- 
toria, chapter 45, is made by Austin Cuvillier, Maurice Cuvil- 
lier and Edward Chaplin at the office of the prothonotary on 
the 21st July, 1852. This declaration is of course proof against 
the partners, yet though not proof as to third parties, taking 
for granted, the date of 1851 or that of May or June, 1852; 
there was an interval between such date and the 26th July, 
1849, when Defendants signed the deed upon which the 
Bank has brought its suit. During these two years or three 
years as the case may be, the account between Maurice Cuvil- 
lier und the Bank, according to the pretentions of Defendants 
themselves, must have been contined to his own business apart 
and distinct from that of A. Cuvillier & Co. If the evidence 
of Maurice Cuvillier is to be received, he continued to wind up 
the estate of Cuvillier & Sons till November, 1851, when he 
and his brother Austin purchased the interest of his sisters 
Defendants in their father’s estate. Although he asserts: “I 
have done no regular business on my own account individu- 
ully since my father’s death,” it follows from what has been 
said, that Defendants were liable to the Bank, under the deed, 
upon their own theory, for all discounts and advances made 
to him during this interval of time. The account of Maurice 
Cuvillier with the Bank was never altered ; Austin Cuvillier 
& Co. after the accession of Maurice to the firm, opened no 
new account with Appellants. The Bank would have no tran- 
sactions with A. Cuvillier & Co, who kept their account 
with the Montreal Bank and the City Bank. No notice 
was given to the Bank of the sale by the Defendants to 
their two brothers as stated by Maurice, whether such sale 
took place or not (for of. that there is not due proof), but 
the mere assertion of Maurice Cuvillier only. The terms of 
this sale are not stated but it is in evidence by the Defen- 
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dant's own witness Benjamin S. Curry (page 40 of printed 
record) that at the very time of his examination “J am 
now employed by Mr. A. M. Delisle (one of Defendants) to 
balance the books at Belleville of the late firm of Cuvillier & 
Sons.” This was as late as the Ist April, 1857. It is quite 
intelligible now, why Defendants have not pleaded that the 
estate of Cuvillier & Sons have been wound up and liquitated, 
and why their exception makes no mention of any connection 
between Maurice Cuvillier and Bull & Company. Defendants 
object to the connection with Cuvillier & Co. as relievin 

them from liability under the bond, but are silent as to Bu 

& Co. Now Davidson, when examined by Defendants, says : “I 
understood that Bull & Co. were largely indebted to the firm 
of Cuvillier & Sons and that Mr. Maurice Cuvillier was 
“ endeavouring to recover thut debt, and that his transactions 
“with Bull & Co. had reference to that object.” Down to the 
Ist April, 1857, long after the transactions now in question, 
and even after the bringing of this suit. the books of Cuvillier 
& Sons were not balanced and that estate continued unliqui- 
dated. The paper styled account current makes a distinction 
in the same transaction originating with Maurice Cuvillier 
between the respective interest of the two firms of Cuvillier 
& Co. and Bull & Co. in the same round sum of money. But 
by what ear-mark could the Bank discern that the credit in 
the name of Castle, was to be apportioned at all, and what 
proportion was to be allotted to each of the two firms, or any 
of them? The Defendants have sought to establish a negative 
that Maurice Cuvillier carried on no business for himself indi- . 
vidually. Their witnesses express opinions more or less strong- 
ly upon this point. But, on the part of the Bank, every credit 
which they gave to Maurice Cuvillier in their account with 
him was an individual transaction with him, forming part of 
a series commencing from the date of the deed, and continuing 
unbroken and unaltered till the close of their transaction. He 
bought bills of exchange, in his own name, payable to his own 
order, he accepted bills drawn on himself individually, he 
endorsed negotiable securities in his own name, not a farthing 
was drawn in his account with the Bank, but upon his own 
cheque, he dealt individually with Bull & Co. in one shape 
or other, he opens credits on New-York in his own name, but 
all liability for this is relieved by the word préte-nom and 
the mere vague opinion of witnesses, without means of ascer- 
taining the fact. On this point, it is only necessary to ask to 
whom was the credit given by the Bank ? The only answer 
must be, that it was to Maurice Cuvillier, in reliance upon the 
security afforded by the deed of the 26th July, 1849. With 
reference to the four bills of exchange, the name of A. Cuvil- 
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lier & Co. does not appeur at all, it was not upon their cre- 
dit then, that the Bank took them. As to the other four pieces 
of negotiable paper, although bearing upon them the name of 
A. Cuvillier & Co. they are only discounted for Maurice 
Cuvillier upon his individual credit and signature. Why should 
the Bank require this signature, if the personal liability of 
Maurice Cuvillier was alone looked to apart from the deed. 
As a partner, his liability was as perfect and as great under 
the signature of A. Cuvillier & Co. as with the addition of 
his own name. Why was this addition required by the Bank ! 
Only to bind the Defendants, in the terms of the deed “gene- 
rally forall the present and future liabilities of the said 
“ Maurice Cuvillier towards the parties of the third and 
“ fourth parts respectively whether as maker or drawer, en- 
« dorser or acceptor of negotiable paper or otherwise, and whe- 
“ther resulting from discounts, pecuniary advances or any 
“ other cause whatever.” The Bank all along relied upon the 
security afforded by the deed, without which credit would 
have been refused to Maurice Cuvillier as it was to A. Cuvil- 
lier & Co.-The officers of the Bank had an eye specially to 
this deed, and even took advice, as to the extent of its opera- 
tion. Although the Defendants have attempted to shew that 
credit was given irrespective of it, even supposing the evi- 
dence of Austin Cuvillier to avail against the terms of that 
deed, I can attach no weight to it, after the contradiction given 
to that evidence by Davidson and Paton. It may have been 
flattering to the vanity of Austin Cuvillier to believe that 
Bank required no security from the deed. But it is not to be 
supposed that gentlemen intrusted with the affairs of the Bank, 
and knowing their responsibility, would feel themselves at 
liberty, to treat as waste paper, a document of the stringent 
character of that in question, and so formal in its import. Upon 
the most careful consideration of the evidence I arrive at the 
conclusion that the four bills of exchange declared upon, are 
altogether unconnected with A. Cuvillier & Co. in their con- 
coction, that they are to be viewed as representing advances 
made to Maurice Cuvillier, individually, that they were taken 
by the bank upon the faith of the Defendant's guarantee con- 
tained in the deed and upon the reliance that Maurice Cuvil- 
lier would apply the proceeds pursuant to the trust reposed in 
him, that if any part of these proceeds was applied to the 
purposes of the firm of A. Cuvillier & Co, it was undistéa- 
tinguished from the rest by the bank, and by all the world, 
except those behind the scenes, that Bull & Co., actually 
obtained a part of the funds raised, which may or may not 
have profited the estate of Cuvillier & Sons, as the case may 
be ; and that for aught that appears to the contrary, Maurice 
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Cuvillier individually may have profited by this transaction 
as well as C. H. Castle, whose participation in it is wholly 
unexplained, and who alone could throw light upon it, as a 
witness if examined by the Defendants. i am of opinion 
that Defendants have wholly failed to prove their excep- 
tion with regard to this portion of the demand of the 
Bank, and that the statement contained in the judgment 
of the court below, that the four bills in questions were 
“ accepted by Maurice Cuvillier, and were discounted by 
Plaintiff for the benefit of the firm of A. Cuvillier & Co., and 
this to the knowledge of Plaintif,” is not sustained by the 
evidence of record, but is directly contradicted by it. To pro- 
ceed now to the consideration of the three drafts, drawn by. 
A. Cuvillier & Co., on Henry Bull and Company at Belleville 
which were discounted by the Bank upon the individual 
endorsement of Maurice Cuvillier in his own name. It is to 
be observed, that the judgment of the court below upon this 
head of the demand of the Bank, asserts that these drafts 
“ were in point of fact discounted for the benefit of the said 
“ firm of A. Cuvillier & Co. as Maurice Cuvillier the payee 
“ and endorser of said bills was, at the time of the drawin 
“and. endorsing the said bills a member of the firms of 
“ A Cuvillier & Co. and of Henry Bull & Co. of Belleville, 
“and this to the knowledge of Pluintiff.”" The exception of 
Defendants does not set up, any partnership with Bull & Co., 
on the part of Maurice Cuvillier, and does not seek to impugn 
this transaction, upon the ground of such partnership, as in 
the case of Cuvillier & Co. The evidence as to the connection 
of Maurice Cuvillier with Bull & Co. is very loose and 
unsatisfactory, and hardly would warrant the statement, that 
a copartnership was proved. But, however, this may be, there 
is nothing to shew that Maurice Cuvillier, being connected 
with both firms, obtained a discount from the bank, for the 
benefit of one of them rather than the other. Nothing to shew 
the state of accounts between the two firms, or to exclude a 
personal and individual interest on the part of Maurice 
Cuvillier, in getting this paper discounted. A connection 
between Cuvillier & Suns, and Bull & Co. is proved, of the 
precise nature of the connection there is no proof, nor on the 
art of the Bank was this necessary. If Bull & Co. were 
indebted to-the estate of Cuvillier & Sons, or if there were 
accounts between them (as beyond doubt there were), the 
Bank in discounting paper upon which the name of Bull & Co., 
appeared after Maurice Cuvillier’s endorsement was affixed, 
had every reason to suppose the transaction real and not 
fictitious. In discounting this paper, the Bank credited neither 
Cavillier & Co. nor Bull & Co but the oreeeds were pat 
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to the credit of Maurice Cuvillier, with whom alone there 
stood an account open im their books. Against the credit 
upon this discount, Maurice Cuvillier might cheque for him- 
self, and on his own private account, or upon any account 
whatever. There is nothing to warrant the conclusion stated 
in the judgment, that in point of fact, the drafts were dis- 
counted for the benefit of the said firm of A. Cuvillier & Co. 
However Maurice Cuvillier may have used the prooceeds, the 
Bank could only have made the discount for its own parti- 
cular customer Maurice Cuvillier, and not for the two firms 
who were not customers and had no account there. As has 
been already said, Defendants have not set up, either that 
their liability under the deed never attached at all, or that it 
came to an end at any particular time, or was not a continuing 
guarantee or that it had been defeated. If Defendants 

pleaded that Maurice Cuvillier by becoming a partner in the 
firm of A. Cuvillier & Co. on a particular day, had put an 
end to the guarantee, or that the affairs of A. Cuvillier & Sons 
had been entirely hquidated and wound up on a given day, 
and that therefore the guarantee had determined, the defence 
would have been intelligible, and would have furnished an 
answer to the demand of the bank. But the attempt to dis- 
tinguish the transactions of Maurice Cuvillier, into those lying 
within, and those “hors de son commerce individuel” n'ayant 
pas pour cause ou objet un “ commerce individuel de su part, 
“et n'étant à son égard individuel que des obligations ou 
“ dettes d'un caractère civu, non d'un caractère commercial,” 
seems in my apprehension very wire drawn and thin spun. It 
seems singular to compel a bank to draw the line of dis- 
tinction between “ dettes d'un caractère civil,” “ and dettes dun 
caractère commercial.” If distinction there be, why did not 
the Defendants, who as heirs of the late Austin Cuvillier, 
and sisters of Maurice Cuvillier, could best discern it, point 
out this distinction, and notify the Bank, that an association 
between Maurice Cuvillier and his brother Austin Cuvillier, the 
younger, drew a line of demarcation, as to future transactions ? 
The theory set up by Defendants is, that Maurice Cuvillier 
never had any “ commerce individuel ” at all or any “ dettes 
d'un caractère commercul.” Then, why was any account 
commenced at all with the Bank in the name of Maurice 
Cuvillier ? It is not denied that the liquidation of the estate 
of Cuvillier & Sons was in the hands of Maurice Cuvillier, 
acting on behalf of the family Cuvillier. In the interval between 
the date of the deed and the connection with Cuvillier & Co., 
mercantile paper of every kind must have passed between 
Maurice Cuvillier and the Bank, in which the firm of Cuvillier 
& Sons, in liquidation had an interest. Is it to be argued that 
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the Bank was to look at each individual piece of paper, and 
trace its pedigree up to Cuvillier & Sons before dealing with 
it ? Such a pretension would be prepostereous, and it can only 
excite a smile to notice such a statement as that of the witness 
Curry, that of the checks deposited by Maurice Cuvillier, in 
Plaintiffs Bank the “ greater portion had previously been 
“ received by A. Cuvillier & Co. in the ordinary course of 
“ their business, that is to say, the name of the firm was men- 
“ tioned in the greater portion of these checks as the payees 
“ of them.” As, if in taking a cheque to bearer over the Bank 
counter, anything else was looked at than the name of the 
drawer and the amount, and that there were funds to meet it. 
Defendants have attempted to prove a negative, that notwith- 
standing the terms of the deed Maurice Cuvillier, never 
engaged in business on his own account either in Montreal or 
elsewhere. The cross-examination of the witnesses shews their 
inability to do more, than to express mere surmise, or opinion 
upon this point. Every endorsement by Maurice Cuvillier of 
negotiable paper discounted at the Bank, was in law a new 
drawing and an individual transaction of a commercial 
nature between him and the Bank, in the terms of the deed 
binding upon the Defendants. The credit having been once 
opened. to Maurice Cuvillier pursuant to the deed, it was for 
Defendants to close that account and their liability, at the 
same time by proper countermand and due notice. Admitting 
Maurice Cuvillier to have been a partner both of Cuvillier & 
. Co.and of Bull & Co., there was nothing to prevent him from 
negotiating their paper for his own account and of disposing 
of it, upon his own individual endorsement. It was that indi- 
vidual endorsement which was guaranteed by the deed. If it 
were improperly given, and loss is to occur, it should properly 
fall upon Defendants, by whose act the credit was procured, 
and not upon the Bank, upon the coheirs of Maurice Cuvillier 
joint and several obligors with him under the bound rather 
than strangers. These observations apply to the promissory 
note of Grenier, the last head of the demand of the Bank, as 
to the bills and drafts. By the endorsement of A. Cuvillier & 
Co. it became the property ostensibly of Maurice Cuvillier 
between whom and the Bank its discount became a new and 
individual transaction, irrespectively either of Grenier the 
maker of Cuvillier & Co., the payees and endorsers. Why 
should the Bank have questioned the title of Maurice Cuvil- 
lier to this note, or have refused to discount it at his request, 
and to place the amount to his individual credit, in the 
account stunding open in his name and undisturbed from the 
time of the signing of the deed ? That title could no more be 
questioned, than the title of Maurice Cuvillier, to the bill of 
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exchange, sold to him by the Bank and made payable to him- 
self or order for a thousand pounds sterling, which was pur- 
chased by him, out of discounts upon the paper of A. Cuvillier 
& Co. Maurice Cuvillier might endorse this bill to A. Cuvillier 
& Co. on their account, or to any one else, as they might en- 
dorse Grenier’s note, to him; to be discounted on his pri- 
vate account and in his individual name. The judgment 
of the court below states that the Bank has not made 
out its case and that Defendants have proved their excep- 
tion. I am of opinion on the contrary that the Bank made 
out a primd facie case against Defendants, which entitle 
it to judgment, and that the exception ought to have 
been overruled and dismissed, for want of proof, if for no 
other reason, as to legal sufficiency. The point however, which 
has been chiefly debated between the parties, turns upon the 
construction of the deed. Defendants have viewed that instru- 
ment, as an ordinary suretyship or cautionnement, they have 
contended “ natura fidejussionis est striclisssimi juris et non 
durat vel extenditur, de re ad rem, de persond ad personam, 
de tempore ad tempus.” The court below has adopted this 
view, and even the Bank has consented, to treat the contract 
as one simply of suretyship. I have never been able to see it 
in this light. The personal interest in the business of the 
estate of Cuvillier and Sons, on the part of the Defendants, 
is manifest. That estate was wound up and managed by 
Maurice Cuvillier acting for his mother, his sisters“ Defen- 
dants, and himself, and his brother Austin Cuvillier, the 
younger. The business of the estate was evidently a very 
large one, not confined to Montreal alone, but extending to 
Belleville, in Upper Canada. It has come out in evidence, by 
the very witnesses of Defendants, that at a given time, they 
sold or transferred their interest in the father’s estate to their 
brothers Maurice Cuvillier and Austin Cuvillier the younger. 
The price, or the conditions of this transaction are not stated, 
but it may reasonably be supposed, that a large sum of money 
was involved in it. In the absence of a direct interest in the 
estate it would be difficult to understand, how a widow and 
her three daughters would undertake a joint and several lia- 
bility with Maurice Cuvillier, such as that shewn by the deed, 
which contains no limit either as to time or amount. But 
when the true position of Defendants towards their father's 
estate, and relatively to their brothers, is properly considered, 
it becomes plain that their interest were all hound up to- 
gether. It was with a view to that interest and for their own 
profit and advantage, that they made “themselves jointly and 
“ severally liable to and in favor of the said parties hereto of 
“ the third and fourth parts respectively, they thereof accept- 
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“ ing for ALL DEBTS heretofore contracted, or that may here- 
“ after be contracted, to and in favor of the parties of the 
“third and fourth parts respectively by the suid Maurice 
“ Cuvillier, and GENERALLY for ALL the present and FUTURE 
“ LIABILITIES of the said Maurice Cuvillier, whether as maker 
“ or drawer, ENDORSER OR ACCEPTOR Of NEGOTIABLE PAPER or 
“ OTHERWISE and whether resulting from DISCOUNTS, pe- 
“ cuniary advances OR ANY OTHER CAUSE WHATEVER, hereby | 
-“ JOINTLY and SEVERALLY promising and obliging themselves 

“ to MEET AND PAY, the said present and FUTURE DEBTS AND 
LIABILITIES of the said Maurice Cuvillier, as if THEY WERE 
JOINTLY AND SEVERALLY THE PRINCIPAL DEBTORS THEREOF. 
Is the construction of this obligation to be restrained and 
limited, by the rules applicable to the ordinary every day 
cautionnement ? I cannot bring myself to believe this. The 
relation between the parties is that of principal and agent 
nor that of principal and surety ; and in this case the agent 
was not the orlinary procurator but the procurator univer- 
sorum bonorum, and procurator in rem suam, at the same 
time. But assuming hypothetically, that the contract under 
consideration is to be viewed as a cautionnement, the terms of 
it are so extensive, so general, or rather universal and compre- 
hensive, that it is plainly an exception to the usual and ordi- 
nary cautionnement or suretyship. “ Lorsque les termes du 
“ eautionnement sont généraux et indéfinis, le fidéjusseur est 
“ censé s'être obligé à toutes les obligations du principal débi- 
“ teur, résultant du contrat auquel ila accédé, il est censé 
“ l'avoir cautionné in omnem causam. Pothier, Obligations, © 
“ n° 404.” Si les lettres de crédit ne sont point restreintes à 
“ une somme déterminée, elles donnent une action au banquier 
“ pour toutes celles que le mandant lui aura adressées, c'est le 
“ cas d'appliquer la loi si ata 55 Digestor de fidejussoribus, 
“ suivant laquelle, 81 verba sunt ad infinitatem toleratur 1in- 
“ finitas. Digest 46. 1. 45, si ita stipulatus. Denisart, verbis 
“ Lettres de crédit.” This law 55 is from Paulus, lib 2, 
“ questionum and as follows: “ Si ta stipulatus a Seio 
“ fuero, QUANTAM PECUNIAM Titio QUANDOQUE CREDIDERO, 
“dare spondes? et fidejussores accepero, DEINDE Titio 
“SAEPIUS CREDIDERO : nempe Seio in OMMNES SUMMAS 
“obligatus est et per hoc FIDEJUSSORES QUOQUE.” The 
glossa f. upon this law is verba EXTENSIVA et INFINITA, infi- 
nitatem inducunt: atque ita INFINITAS TOLERATUR. Diges- 
torum seu Pandectarum Juris Civilis, tomus tertius, page, 
1110. Lugduni Sumptibus Pillehotte, 1618. “ The general rule 
is fidejussores non obligari ad id quod mora debitoris ad prin- 
“ eipalem obligationem accedere potest. But if the surety had 
“ bound himsclf in amnem causam, he is liable for whatever 
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interest becomes payable by reason of the debtor’s delay. He 
“ will be liable to the full extent which the terms of the obli- 
“ gation or the nature of the act for which he hus obliged him- 
“ self will warrant. Thus if the terma are general and indefi- 
“ mite, he is bound for all the obligations of the principal 
“ deptor necessarily incident to or resulting from the coniract 
“ or act for which he has became surety. In this case he is said 
“ to be a surety in omnem causem.” Burge, Suretyship, 53-4 
“ Quicumque actionis aut negotii, alicujus nomine, intercedit, 
“an omnem causam intercedere intelligitur, NIsl TAXATIONEM 
“ CERTAM, fidejussioni opposuerit.” Herring, Fidejuss., cap. 24. 
n° 132, 3, 4, “ Autant l’article 2015 ordonne de ne pas dé- 
“passer les limites du cautionuement quand ces limites sont 
“ définies, autant u lui donne de latitude, quand il a été con- 
“ tracté indéfiniment. Un cautionnement indéfini lorsqu'il a 
“été contracté IN UNIVERSAM CAUSAM pour me servir des 
“ expressions de Paul (L 56 de) edilitio edicto. Il dit IN oMNEM 
“ CAUSAM dans la loi 55 Dig. de Fidejussoribus. Et il a ce 
“ caractère lorsque rien dunes le contrat ne. le restreint d'une 
“ manière expresse ou tacite. En pareil cas le créancier est 
“ censé avoir stipulé qu'il sera pleinement indemnisé par le 
“ fidéjusseur. INDEMNEM ME PRASTABIS.” Troplong, Du cau- 
tionnement, n° 157. Connexorum et dependentiwm idem est 
judicium. “ Il est évident que le fidéjusseur d’une obligation 
“ soblige non seulement à la chose, à laquelle le débiteur prin- 
“cipal s’est expressément et directement engagé, mais encore 
“ à toutes les causes non exprimés qui peuvent provenir de la 
“nature du contrat.” Simplex fidejussor alicujus contractus 
(dit Casaregis) non solum obligatur ad id ad quod “ principa- 
“ lis debitor expresse aut directe tenetur, sed obligatur etiam 
“ pro omnibus wis casibus et causis non expressis, que pos- 
“sunt provenire ex naturd ipsius contractis.” Discursus 
62, n° 40, vol. 1, p. 225. Venetiis, 1740, ex typographia Bal- 
leonianâ. Troplong, ut supra, n° 158. Cusaregis cites first 
among his authorities the Law Latinus 56 Dig. Edilitio Edicto 
and adds what Troplong has omitted “ nec non tenetur pro 
“omnibus aliis accessoriis, CONNEXIS, et dependentibus ab 
“ eodem contractu. Et in terminis magis dubitabilibus, quod 
“ scilicet fidejussor obligatur in casu etiam resolutionis con- 
“tractus ob culpam unius ex contrahentibus.” n° 41,42, 43, 
of the same Discursus 62, and he adds n° 44 “ Et ita sem- 
“ per judicatum fuit Genuæ per nostra tribunalia ob prædic- 
“ tas rationes contra fidejussorem favore Cambistæ.” “ Fide- 
“ Jussor, (says Pothier ad Pandect, lib 46, tit. 1, sect. 4, n° 34) 
“ facile intelligitur se obligasse EODEM MODO quo se obligavit 
u reus principalis. Qui GENERALITER fidejubet pro eo qui ex 

aliquo contractu obligatus est, intelligitur fidejubere in 
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“ OMNEM OBLIGATIONEM que ex illo contractu descendit.” No. 
“ 35. Toutes choses égales de part et d'autre, la clause dou- 
“ teuse doit s'interpréter contre celui qui par la nature du con- 
“trat était maître d’endicter les condictions, fit-ce même 
“ le débiteur, lorsque s'étant engagé SANS RESTRICTION IL VEUT 
“ ENSUITE EN SUPPOSER, parce qu'il était maître de ne pas 
“ sobliger sans prendre ses précautions. 1 Pardessus, Droit 
“commercial, partie 2, tit. 1, cap. 2, sect. 3, n° 191, p. 328. 
“ On doit tenir d'abord comme maxime invariable qu'il n'est 
“permis d'interpréter que ce qui en a besoin, Pardessus‘ ut 
“supra, p. 325.” “ Le caution qui n'a pas limité son engage- 
“ment à une somme déterminée doit acquitter en entier ce 
“qui sera dû à l'échéance ou à l'événement, tant en principal 
“ qu'accessoires et dommages-intéréts. Suivant la nature de 
“ l'obligation cautionnée ou la POSITION RESPECTIVE DES PAR- 
“ TLES, c’est à déterminer l'étendue de cautionnement. Pardes- 
“ gus, Droit commercial, part. 3, tit. 7, chap. 2, n° 586, vol. 2, 
“ p. 436.” Troplong, Cautionnement, n° 160, lays down : “ Elles 
“ (les lois romaines) prévoient le cas où un contrat est résolu 
“ par la faute du contractant qui a été cautionné et elles éten- 
“ dent à la caution toutes les conséquences de cet événement. 
“161. Nous les voyons même déclarer la caution responsable 
“ des agissemens qui se rattachent par voix de conséquence et 
“de connerité à une convention légalement dissoute. 162. 
“ C'est sur l'autorité de ces lois que Casaregis, d'accord du 
“ reste avec le Guidon de la mer et Emerigon, décide que lors- 
“ qu'un emprunteur à la grosse (lequel ne doit rendre la 
‘“ somme prétée qu'en cas d'heureux retour) pratique un 
“ einistre frauduleux, son fidéjusseur est tenu de la restitu- 
“tion de cette somme aux prétewrs, attendu qu'il est tenu de 
“la faute et du dol de celui qu'il a cautionné.” At n° 146, 
of the same treatise, Troplong says : “ Nous répétons donc que 
“LES CIRCONSTANCES ONT ICI UNE INFLUENCE SOUVERAINE. 
“ Les exemples ne doivent être pris QU'AVEC PRECAUTION, et 
“il est dangereux de conclure d'un cas à l’autre, sans avoir 
“ égard A LA QUALITÉ DES PERSUNNES, AUX RAPPORTS RESPEC- 
“ TIFS, AU STYLE DU COMMERCE, aux habitudes des places, etc. 
“ Sans doute le cautionnement ne se présume pas, il ne faut 
“ pas étre facile à l'admettre, mais il ne faut non plus EXIGER 
“ LA PRONONCIATION DES MOTS SACRAMENTELS ET REFUSER DE 
“LE VOIR DANS LES CLAUSES OU L'USAGE ET LA BONNE FOI 
“ L'APERÇOIVENT HABITUELLEMENT. At n° 147, the same 
“ great lawyer says: “ Quoique le cautionnement ne se pré- 
“ gume pas, CEPENDANT LA LOI L'ADMET DE PLEIN DROIT DANS 
“ CERTAINES CIRCONSTANCES.” I cannot hope to find stronger 
“4 circonstances,” in any case, to hold Defendants liable for 
“ the intromissions of Maurice Cuvillier, in the business of the 
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“ family or for contracts entered into, upon the credit of his 
“ name individually, AS STIPULATED FOR BY THE DEFENDANTS 
IN REM UNIVERSAM, with this Bank. The pretensions of 
Defendants seem to me, against good faith, and in judging 
of this cause, I repose the fullest and most entire confidence, 
in the evidence given by David Davidson, on the part of the 
Bank. His relations with the Bank had ceased at the time of 
his examination as a witness, and if any loss is to follow to 
that institution, by his conduct in this matter, I see no reason 
to charge him with it. In my opinion, the Bank were 
entitled to rely upon the deed, and my belief is that 
they did, and that they never trusted Cuvillier & Co. 
with whom they would not even deal, or Bull & Co, 
of whom they had not satisfactory knowledge, but that 
they advanced their money upon the credit due to the estate 
and succession of Austin Cuvillier, as pledged by the deed 
upon the name Maurice Cuvillier, individually and alone, 
not to be doubted or mistrusted, but to be viewed in the self 
same light, as the name of Cuvillier & Sons in the handwriting 
of the late Honorable Austin Cuvillier himself. Hæreditas 
personam defuncti sustinet. Why did Defendants intervene 
in the deed, unless as the personal representatives of the 
deceased, and why did they undertake a joint and several 
obligation, solidaire, unless to add to the individual obligation 
of each of them as heir pro purte virili and to become answer- 
able in omnem causam for their coheir Maurice Cuvillier, 
whom they trusted, in universam causam, to whom they gave | 
a letter of credit, without limit or restriction whatever, as to 
time, CAUSE or amount. The caution used by the Bank in 
refusing to deal with Cuvillier & Co., was expressly declared 
to Maurice Cuvillier the ager.t of the Defendants and to Austin 
Cuvillier their brother. Was this made known by Maurice to 
Defendants by their procurator in omnem causam ? If so 
they are expressly bound. If not, they are answerable for the 
suppression of the fact. They must suffer for the fraudulent 
concealment bv their agent Maurice Cuvillier of a matter 
with it so much imported them to known. But, notwithstanding 
the doubts of the Bank as to Cuvillier & Co., Defendants seem 
to have had none themselves ; they sold their interest to 
Austin Cuvillier as well as to Maurice ; they trusted Austin 
Cuvillier the younger themselves, when the Bank would not 
trust him. With what face can Defendants object to transac- 
tions connected with Cuvillier & Co., or Bull & Co., when 
they themselves deal with Austin Cuvillier, their own coheir, 
and sell out to him and when Mr. A. M. Delisle sends up to 
Belleville, on the behalf of the family Cuvillier, a person to 
balance the books of Bull & Co., even after the bringing of 
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this suit? Bull & Co., were “ connected ” with the estate of 
Cuvillier & Sons, by the showing of Defendants themselves ; 
why then, have they not proved, that in the bill transaction 
at New-York, with Castle, the doing of Maurice Cuvillier 
were civil and non commercial ? Not but that if they had 
given such proof I would discharge them from liability under 
the deed, for, the misappropriation of the funds, if such there 
were, given to Maurice Cuvillier upon the faith of this ins- 
trument, in no way exempts the Defendants from the liabi- 
lities of their own trusted agent, who got the money, to use 
or to abuse it, only because the Defendants had stipulated 
that the Bank should be indemnis. I have said that in my 
view of this case, it is not one of principal and surety, but of 
principal and agent. As I regard it, it falls within the obser- 
vation of .Troplong, Du mandat, n° 55 “ Dans certains cas le 
“inandat peut n'être pas étranger aux affaires du man- 
“ dataire lui-même. Mais ce n'est qu’autant que son intérét 
“ se trouve mélé à celui d'une autre personne que le mandat 
“ regarde plus particulièrement. Quia scilicet, dit Cujas, et 
“ MEO NEGOTIO TUUM ALIQUANTUM ADMIXTUM FUERIT. Ainsi 
“le mandat peut concerner simultanément le mandant et le 


“ mandataire comme par exemple quand Pierre demande à 


“ François de prêter à Jacques, une somme d'argent que ce 
“ dernier doit employer AU PROFIT DU PREMIER. Ce mundat 
“antervient DANS L'INTERET PRINCIPAL DU MANDANT de 
“ Pierre, mais il n’est pas étranger non plus à l’intérêt DU MAN- 
“ DATAIRE QUI PRETE SON ARGENT ET EN RETIRE DES PROFITS.” 
I regard this case as one of commission, and I apply to it, 
what it said by Troplong, in his Traité du mandat, 605, 606, 
and page 295, interprétation de procuration. Procuration 
générale cum liberd, page 268. I view it as a commission 
facultative, in the words of Delamare and LePoitevin, vol. 2, 
n° 204. “ Le choix DES MOYENS D’EXECUTION OU DE QUELQUES- 
“ UNS DE CES MOYENS EST ABANDONNE AU LIBRE ARBITRE DE 
“ CELUI QUI L’EXECUTE, aucun mode he LUI EST EXPRESSEMENT 
“ IMPOSE, IPSE SIBI EST LEX. Par conséquent, QUEL QUE SOIT 
“ CELUI QU’IL SE TRACE A LUI-MÊME, ON NE SAURAIT DIRE QU IL 
“ EXCEDE LE MANDAT.” De là cette maxime de Casaregis “ In 
mandato collato AD LIBERUM ARBITRIUM MANDATARII, NUN- 
QUAM INTRAT QUESTO EXCESSUS MANDATI.” I see in this case 
a mandate by Defendants, ad liberum arbitrium, of Maurice 
Cuvillier, as to which, in its exercise, the Defendants have no 
right to complain against the Bank, who gave a credit and 
trust, as they were told to do, in omnem causum. Excess of 
authority under the circumstances is not to be thought of, nor 
can the distinction between des obliqations d'un caractère 
civil and those D'UN CARACTÈRE COMMERCIAL, be recognised 
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for a moment, It is a distinction without a difference ; Troplong 
in the Traité du mandat, n° 285, page 295, says: “ Dans le 
“commerce on peut même concevoir plus de latitude dans 
“ l'interprétation de la procuration, les circonstances en 
“ décident. Par exemple, je vous charge de faire le commerce 
“ pour moi et à ma place dans la ville de Nancy, et il est 
“ reconnu que pour faire marcher ce commerce, vous étes dans 
“la nécessité de souscrire des billets à ordre, ou d'emprunter, 
“ dans la mesure où j'aurais dû le faire moi-même si j'avais 
“ été présent. Nul doute que vous n'ayez agi dans les termes 
“ de votre mandat général. C’est la doctrine de Deluca: “ Hinc 
“non improbabiliter de jure dicendum videbatur, sub dicto 
“ mandato, seu INSTITORIA GENERALI istam quoque fucul- 
“ tatem contineri, quoniam procuratore constituto ad aliquid 
“ agendum, demandata censentur OMNIA EA QU PRO EO 
“ NEGOTIO EXPLENDO NECESSARIA SUNT; illa præsertim que de 
“communi usu fieri solent ef que veri similiter, idem prin- 
“ cipalis, pro eodem negotio explendo faceret. De cambus, 
“ discurs. 13, n° 6 à 7. Ces dernières paroles sont dignes de 
“ remarques.” Now what is the contract which Defendants 
by their theory seek to repudiate? A transaction with their 
own brother, Austin Cuvillier the younger, their coheir, whom 
they trusted themselves so fur as to sell to him and Maurice 
Cuvillier their interest in the father’s estate, and another 
with Bull & Co., business connection of their father, whose 
books, at Belleville were, long after this, balanced by a person 
expressly employed for the purpose by Mr. A. M. Delisle, 
acting for Defendants. What more natural then, than dealing 
with such parties ? At n° 274, Troplong again says : “ Le sens 
“de l'article 1987 est que la procuration est générale alors 
“ même qu'elle renferme le mandataire dans une certaine 
“fonction pourvu que dans cette fontion elle lui laisse le 
“ pouvoir de faire toutes les affaires prévues ou imprévues 
“ qui s'y rattachent successivement. Ainsi faites le commerce 
“à ma place duns la ville de Smyrne, voilà une procuration 
“ générale, bien que le mandant n'autorise le mandataire que 
“ pour le commerce et nullement pour ses autres affaires 
“ étrangères au commerce. Mais comme dans le commerce que 
“Je mandant veut faire à Smyrne, il communique au man- 
“ dataire le pouvoir d’agir de la manière la plus étendue et la 
“ plus libre, relativement à toutes les affaires quelconques 
“que le commerce nécessite, ce mandataire a un mandat 
“ général.” Deluca, De cambiis, discurs. 13, n° 6, uses the 
phrase “ institor generalis” and I know of none which 
more definitively and appropriately characterizes the relation 
between Defendants and Maurice Cuvillier, under this deed. 
To cite again from Troplong, Mandut, n° 602. “ Quoique nous 
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ayons dit tout à l'heure que “ le mandant n'est tenu envers les 
“ tiers qu'autant que le mandataire a agi conformément à ses 
“pouvoirs, il fautcependant tempérer cette règle par une excep- 
“tion et cette exception a lieu quand L’ABUS DU MANDAT loin de 
“ ressortir de la procuration, est au contrairecouvert par la pro- 
“curation méme dont la production a induit les tiers en erreur. 
“ Je m'explique. Je donne procuration à Pierre d'emprunter 
“ 300 francs, Pierre fait à Primus cet emprunt. Mais au lieu 
“ de s'arrêter là, il se sert du mandat pour contracter en mon 
“ nom un deuxième, un troisième emprunt de Secundus et de 
“Tertius. Bien que Pierre ait fait de ma procuration un usage 
“ excessif, bien que les deux derniers emprunts soient con- 
“ traires à mes instructions et par conséquent illégitimes, je 
“ n'en suis pas moins obligé personnellement envers Secundus 
“ et Tertius, s'ils ont été de bonne foi. Pierre avait un pouvoir 
“ apparent, les tiers ont eu juste sujet d'y croire. Il n'y aurait 
“ aucune sûreté à traiter avec un absent, si on les rendait res- 
“ ponsables d'un abus caché.” 605. “ Et la raison est ici d'ac- 
“ cord avec le crédit privé, qui milite pour les tiers. C’est en 
“ effet la faute du mandant de n'avoir pas précisé la personne 
“ auprès de laquelle il voulait que l'emprunt fut fait. Ou bien, 
“si à cet égurd il n'est pas reprochable, c’est sa faute d'avoir 
“ laissé la procuration aux mains de son mandataire après que 
“le mandat était accompli par le premier emprunt. bn bien 
“ enfin si sous ce second rapport, il a de bonnes excuses, il est 
“ dans tous les cas responea ble d'avoir mal placé sa confiance, 
“ c'est lui qui doit en souffrir et non pas les TIERS QU'IL A 
“ MIS EN RAPPORT AVEC CE MANDATAIRE INFIDÈLE. Publics 
“repugnant acquitati, dit excellemment Ansaldus (Discur- 
“sus 30, n° 4) civilique commercio quod quis sincera fide 
“ contrahens, cum aliquo præmanibus habente publicum instru- 
“ mentum mandati debeat sub istâ bona fide decipi. 606. Ces 
“ exemples ne sont pas les seuls. La procuration peut avoir été 
“ révoquée, le mandataire a forfait à ses devoirs en conti- 
“ nuant une gestion qui lui est interdite. Mars quand cette 
‘révocation est ignorée des tiers, de quel droit le mandant la 
“leur opposerait-il? Pourrait-U leur faire un reproche 
“ d'avoir eu confiance dans cette procuration, dont son manda- 
“ taire était porteur ? Pourquoi ne l'a-t-il pas retirée des mains 
“de ce dernier ? Pourquoi lui a-t-il laissé ce titre de nature à 
“ attirer la confiance des tiers, quels moyens les tiers auraient- 
“ils donc de se prémunir contre ces abus impénétrables à leur 
“ recherche, où serait la sûreté dans les affaires ? “Si dominus 
“ sciverit procuratorem suum fines mandati excedere, et non 
“ contradixerit, assentire videtur.” Straccha, mandati 18. If it 
“ be true that no business was done by Maurice Cuvillier on 
“ individual account, before he entered into the firm of A. Cu- 
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villier & Co., why did not Defendants countermand the credit 
“ opened for him at the Bank under their deed ? No public 
notice seems to have been given of his having formed this 
connection, the entry made in the office of the prothonotary, 
gives no notice to the world, it is lodged in silence, and re- 
mains in the pigeon holes of the officer, until searched for. The 
Bank uccount continued in Maurice Cuvillier’s name, after 
the formation of this connection just as it stood before. “ The 
Scottish Banks (says Burge, page 60) have been accustomed 
to open with their customers a peculiar sort of cash account 
or bank credit, which has produced great benetit to all 
branches of trade and manufactures. A cash credit of this 
description is an undertaking on the part of a Bank to ad- 
vanced to an individual, or toa partnership such sums of 
money as may be from time to time required not exceding on 
the whole a certain definite amount to be repaid, and a conti- 
nual circulation kept up by the replacing in the bank of 
suiall profits and sum as they come in.” The present transac- 
tion is of that class, only unlimited as to amount or to time. 
Burge again, p. 65, says : “In Scotland, where there is a change 
on the part of the creditor, where a cash credit bond is 
granted to a banking house, the partners of which happen to 
be materially altered, during the currency of the credit, do 
the cautioners, Mr. Bell asks, continue to be responsible not- 
withstanding change and withont any notice or any renewal 
of their engagement ? He answers it would bea great hard- 
ship, even on the customers, if on every change all the bonds 
of credit of a banking house were to be renewed, but there 
does not seem in law to be any necessity for this, and gen- 
erally there is a stipulation against it in the bond. 1 Bell 
Commentaries on the law of Scotlamd, 371. “ A guarantee of 
“ furnishing to be made to a Company will not authorize 
“ furnishing after a radical change in partnership, though il 
“such furnishings are made bond fide and in ignorance of 
“any change the yuarantee will be effectual.” Bell, ut supra: 
“ Innovutiones ac mututiones vel nova pactu facta a mercato- 
“ribus contra formam LITERATUM OBLATORIARUM et non 
‘“ DEDUCTA AD NOTITIAM CORRESPONSALIUM NON INFRENGUNT 
“ PRIMÆVAM OBLIGATIONEM IN DICTIS LITERIS CONTRACTAM.” 
Casaregis, Discursus 34, n° 26, vol. 1, p. 121. Potissime attenta 
importantia istarum literarum quæ OBLATORIÆ nuncupantur, 
quæve adeo religiose custodiuntur et custodiri debent inter 
mercatores, ut eæ semper fixæ et inviolabiliter servandæ sunt, 
DONEC PER ACTUM RETRO SIMILEM ET INNOVATIVUM NOTIFI- 
CETUR CONTRARIUM CORRESPONSALIBUS. Ita ut non solum 
quæcumque immutationes, non substantiales sed NEC ETIAM 
PACTA ESSENTIALIA ET DESTRUCTIVA, NON DEDUCTA TAMEN 
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AD NOTITIAM CORRESPÔNSALIUM MINIME ATTENDANTUR IN 
FRACTIONEM OBLIGATIONIS CONTENTÆ EISDEM LITERIS OBLIGA- 
TORIS. Set bene perpensis per Rota decisionem 151, coram 
Reverendissimo Domino meo Decano. Casaregis, Discursus 35, 
n° 26, page 125, vol. 1. In the same Discursus, Casaregis marks 
the distinction as to liability between the case of “ preepositio- 
“nem et institoriam particularem et institoriam generalem. 
“ Mandatum seu præpositio ad negotiandum totaliter expirat 
“ post mortem præponentis ob mutationem status obtingen- 
“tem in preposito seu instito SECUS SI PRÆPOSITIO SEU 
““MANDATUM IN LITERIS OBLATORIIS ESSET A PRÆPONENTE 
“ UNIVERSALITER DATUM. The credit given by the Defendants 
to Maurice Cuvillier their anstitor was unlimited and univer- 
sal. It was to his individual name alone that the Bank had to 
look, his name when put by him on negotiable paper was the 
name of the Defendants themselves. Institoria actio semper 
præsupponit institorem, institorio sive præponentis nomine 
contraxisse. Miller's Promptuarium, sub voce Institor, vol. 3, 
p. 641, No. 5. Knowledge is not brought home to the Bank as 
contended for by Respondents and asserted in the Judgment 
of the court below. Of the good faith of the Bank I have no 
doubt whatever. In conclusion. 1 am therefore of opinion 
to reverse the judgment of that court and to enter up judg- 
ment against Respondents jointly and severally solidarrement 
with Maurice Cuvillier.. . 

MoNDELET (C.), J. : I entertain no doubt as to the interpre- 
tation to be given to the deed. It isin my opinion, a plain 
question about which a great deal of ideal argumentation has 
been indulged in. The deed is simply two-fold in its motive, viz: 
1° To enable Maurice Cuvillier to liquidate the liabilities of 
the old firm of A. Cuvillier & Sons ; 2° Toenable him (Mau- 
rice Cuvillier) to carry on trade and commerce in Montreal and 
elsewhere. Now, unless the Bank of British North America has 
established, that the discounts. obtained by Maurice Cuvillier, 
were for himself, or for the. liquidation of the liabilities of the 
tirm of the late A. Cuvillier & Sons, the sureties cannot be 
held bound and responsible. There is no evidence of that. On 
the contrary several merchants have proved that it was well 
known in the commercial circle, that Maurice Cuvillier was a 
member in the new firm of À. Cuvillier & Co. Why then did 
the Bank discount notes to Maurice Cuvillier ? Is it because 
he signed his.name ? But Davidson must have known what 
every one knows, that.as a member. of the copartnership of 
the tirm of A. Cuvillier & Co., Maurice Cuvillier was bound by 
that signature. Why get his name ? The natural inference is 
that, knowing well the sureties were not bound by the deed 
of warranty, for such discounts, he triel and expected to 


448 RAPPORTS JUDICIAIRES REVISÉS 


bring them under the operation of the deed, by means of the 
individual signature of Maurice Cuvillier, which he proba- 
bly imagined he could twist into an act of individual trade 
and commerce. In that attempt, Mr. Davidson, has overshot 
his mark. I am clearly of opinion that the whole case reduces 
itself to a nutshell, and that Appellant has taken a position 
which cannot, for a moment, be sustained. I am, upon the 
whole, of opinion, that the court should confirm the Judgment 
of the Superior Court. | 
Duvai, J.: Is the undertaking of Defendants a general, 
unlimited arantee in omnem causam, as the Bank con- 
tends ? or 1s it a special limited guarantee “ for the causes 
and yuwrnoses plainly set forth in the deed, and well un- 
derstood by all the contracting purties ?” I am of opinion 
it is the latter ; that is a special limited guarantee. The les 
have put their own interpretation on the Deed. They declare 
that Maurice Cuvillier will require pecuniary aid and assis- 
tance to meet the engagements of the late firm of Cuvillier & 
Sons, and to carry on his own business, and to secure the pay- 
ment of any money advanced for these two specific purposes, 
Defendants hold themselves responsible. It would be a per- 
version of all language to declare this a guarantee in omnem 
causam. Defendants have guarded against such an interpreta- 
tion in the most positive and precise language. Pothier, in his 
Traité des obligations, n° 404, says: “ Lorsque la caution 
“a exprimé pour quelle somme, ou pour quelle cause elle se 
“ rendait caution, son obligation ne s'étend qu’à la somme ou à 
“la cause qu'elle a exprinée” Toullier, vol. 6, p. 328, says: 
“ Quelque généraux que soient les termes dans lesquels une 
“ convention est congue, elle ne comprend que les choses 
“ sur lesquelles les parties se sont proposé de contracter.” In 
support of this opinion, dictated by plain common sense, Toul- 
lier refers to Pothier and Domat. These rules have met with 
the approbation of the most distinguished writers on our own 
law, and will be found not inconsistent with the rules which 
guide the court in England. (See Addison, on Contracts, 
Pp. 856, last edit.) Pothier, in the same treatise on Obligations, 
n° 91, lays down the rule: “ On doit rechercher quelle a été 
“ la commune intention des parties contractantes, plus que le 
| cons grammatical des termes.” In n° 96 he says: “ Une 
; clause doit sinterpréter par les autres contenues dans le 
meme acte, soit qu'elles précèdent ou qu’elles suivent.” (See 
further n°° 98 and 99.) These rules are in strict accordance 
with those laid down for the interpretation of contracts not 
questioned at this day ; they will be found contirmed by the 
following writers : Troplong, Du Cautionnement, n° 150, 
says : Le cautionnement ne s'étend pas d'une personne à une 
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“ autre. Quand je cautionne une société de commerce, je ne suis 
“ pas censé cautionner la société nouvelle qui lui succède et 
“ prend la suite des affaires.” 4 Pardessus, Droit commerciul, 
n° 975. The present is a much stronger case against the Ap- 
pellant, as will be shewn by the facts hereinafter mentioned. 
But it has been argued that the liability incurred is for all 
debts. I answer such is not the case. The preambule of a deed 
forms a part of the contract, in so far as it makes known the 
object the contracting parties had in view and explains their 
intention. Toullier, 6th vol., page 354 says : “ Le préambule des 
“ actes sert également à en interpréter les clauses et à dé- 
“ couvrir l'intention commune des parties. ” The deed above 
referred to establishes that the monies were to be‘advanced 
by the Bank for two purposes. 1st To enable Maurice Cuvil- 
lier to meet the engagements of the late firm of Cuvillier & 
Sons. 2nd To enable Maurice Cuvillier to carry on trade and 
commerce. By the evidence adduced in this cause, it is clear] 

proved that the monies advanced by the Bank were so ad. 
vanced for neither of these two purposes. It is proved that 
Maurice Cuvillier did not carry on trade and commerce as 
contemplated by the deed. He had no counting house, no 
office, no place of business of his own. Not one Montreal mer- 
chant could be found who would say he knew Maurice Cuvil- 
lier carried on trade ; on the contrary, it is fully established 
that he had no private funds, and that he was employed as 
principal manager of all the financial business of the 
firm of A. Cuvillier & Co. attending daily on their pre- 
mises and at their office from morning until evening. The 
evidence of Davidson, the manager of the Bank, shows he knew 
well the monies were not advanced for the purposes men- 
tioned in the deed. The fact of his induciny Maurice Cuvillier 
to endorse the notes and bills of other firms then dealing with 
the Bank very clearly indicates that he intended to include 
these debts in the guarantee, not as the debts of Maurice Cu- 
villier, the maker or drawer, but as those of Maurice Cuvillier, 
the zndorser, that is, the person whom he himself had induced 
to guarantee the payment of debts contracted by others, else 
why resort to the clumsy expedient of making one partner 
endorse, in hisown name, the notes or bills of the copartner- 
ship ? To this question Mr. Davidson has given his own 
answer, by saying he knew the guarantee did not extend to 
the debts contracted by these firms. Further, why was the ac- 
count of the firm of A. Cuvillier & Co. kept open in the books 
of this bank in the name of Maurice Cuvillier ? The firm of A. 
Cuvillier & Co., had got a great deal of accoinmodation from 
the Bank, it deposited its money there, all was done in the 
name of Maurice Cuvillier. It would certainly require an 
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unusual degree of boyish credulity to believe that this was 
not the result of cool calculation. All knowledge of these pro- 
ceedings was studiously kept from Defendants. Had they been 
made aware of them, would they not instantly have made 
known their determination of resisting the payment of such 
demands ; saying truly that they agreed to assist their bro- 
ther, if he continued his trade, but that they never agreed to 
‘become answerable for the commercial speculation of men un- 
known to them. Had Maurice Cuvillier carried on business in 
his own name, the Defendants might have protected themselves 
by inspecting his books at regular intervals and stopping the 
business as soon as they found out that the losses by far excee- 
ded the profits. If Defendants should be condemned to pay this 
elaiin as the sureties of Maurice Cuvillier, indorser, not maker 
or drawer of the notes and bills, would not the creditors of the 
joint estate of A. Cuvillier & Co. claim in preference to De- 
fendants ? Can this be said to be justice to the latter, and 
that they assumed sucha risk ? In weighing these facts we 
must not forget that all took place under the imn.ediate con- 
trol of the manager, not always in accordunce with the wishes 
of the parties, a gentleman represented by the evidence as one 
possessed a great information and experience in commercial 
inatters. Defendants, therefore, justly say to the Bank : You 
knew Maurice Cuvillier did not carry on trade and commerce. 
your own evidence establishes this important fact. You knew 
Maurice Cuvillier asked from you no advances of money to 
meet the engagements of the late firm of Cuvillier & Sons. 
You knew the monies advanced by you, were so advanced, 
not to Maurice Cuvillier, but to the firm of A. Cuvillier & 
Co. of Montreal, and to that of Bull & Co., of Belleville. 
Was not Davidson, the manager of your Bank, right when he 
said the letter of credit was worth nothing qwod these ad- 
vances ? Tam of opinion he was. Here it may be proper to 
notice a statement made, that Defendants did not, in reality, 
become answerable responsible for debts contracted in which 
they had no interest ; that the children are the heirs of their 
late father, and the widow commune en biens with him, at the 
time of his decease. In answer to this, it will suffice to say, 
they are not sued as such. We cannot travel out of the 
record, If we could, we must all say, that such is not the 
fact. The children are not the heirs ; the wife is not commune 
cu biens. 

LAFONTAINE, C. J.: L'acte de garantie ou de cautionnement 
dont il s'agit, n'a été consenti que pour deux fins particulières, 
ex;ressément énoncées dans l'acte, savoir: pour aider Maurice 
Cuvillier: 1° & satisfaire aux engagements de la ci-devant 
societe “ Cuvillier & Sons; ” 2° à faire commerce en son nom 
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seul; et non pour aucune autre fin, encore bien moins, pour 
le commerce que Maurice Cuvillier prendrait sur lui de faire en 
société avec d'autres individus. I] n’y a aucune preuve, de la 
part de Ja banque, Appelante, que les avances qu'elle a faites, et 
et dont elle poursuit le recouvrement, aient été par elle faites 
à Maurice Cuvillier, seul, et surtout qu'elles lui aient été 
faites exclusivement pour l’une ou l’autre des deux fins 
énoncées dans le cautionnement. Il lui était impossible de faire 
une pareille preuve, car elle savait fort bien que ces avances 
avaient eu lieu pour un tout autre objet, pour le profit et 
l'intérêt de la nouvelle société “ A. Cuvillier & Cie,” dont 
Maurice Cuvillier était membre à la connaissance de la banque 
elle-même. Davidson est le principal témoin de la banque. I] 
a été dit qu'il est doué d’une intelligence peu commune. Il est 
facile de s’en convaincre à la lecture de ses réponses, mais il 
ny x pas d'intelligence qui pouvait y tenir. Aprés s'être efforcé 
longtemps à répondre de manière à ne pas admettre qu'il 
connût l'existence de la nouvelle société, il finit enfin par 
reconnaître qu’en effet cette nouvelle société existait, qu'il en 
avait connaissance, et que Maurice Cuvillier ne faisait pus un 
commerce séparé sen en son nom. Il né devait pas tant hésiter 
à faire cette admission, puisque le fait que Maurice Cuvillier 
‘était en société avec d’autres individus est établi par trois 
lettres du mois d'octobre 1854. Et cette société est constatée 
par écrit être celle de A. Cuvillicr & Co. par lettre datée de 
Liverpool, le 15 juin 1853, adressée par Holderness & Chilton à 
la banque elle-même, à Montréal. Et c’est l'une des lettres, sur 
lesquelles la banque faisait des avances à A: Cuvillier & Cie, 
tout en prenant en même temps, et de plus, la signature indi- 
viduelle de Maurice Cuvillier. Comment la banque peut-elle 
prétendre aujourd'hui que ses avances n'étaient pas faites à 
la société ? La question de l'effet du cautionnement est une 
question qui doit être décidée par le droit français exclusive- 
ment. L'acte qui contient ce cautionnement, doit être interprété 
favorablement à ceux qui l'ont donné, mais rigoureusement con- 
tre ceux au profit desquels il a été donné. Jamais les cautions 
vont eu l'intention de s’obliger pour des avances faites à la nou- 
velle société “A.Cuvillier & Co.”; la banque le savait ou devait le 
savoir. Cependant toutes ses avances, dont elle poursuit le 
recouvrement ont été faites à cette nouvelle société, et exclu- 
sivement pour l'intérêt de cette société. La banque espérait 
sans doute en tirer de plus grands profits. Elle doit aujour- 
d'hui en subir les conséquences. 
Judgment of Superior Court confirmed. 


The present appeal was brought from this judgment of 
affirmance. 
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Mr.R. Palmer, Q. C., Mr. Lush, Q. C.,and Mr. Mellish, for the 
Appellant. 

As the evidence shows that the bills of exchange and the 
promissory note were accepted or endorsed by Maurice Cu- 
villier individually, and as the Appellant gave exclusive. 
credit to him, the Repondents as sureties, were liable under 
the acte de cautionnement, notwithstanding Maurice Cuvilher 
may have been in partnership with other persons, and the 
bills of exchange and the note may have been discounted by 
him for the benefit of such partnership. 

Lorp CRANWORTH: Is there any difference between the 
french and english law upon this deed of guarantee ? 

There is no difference between the french law as adminis- 
tered in Lower Canada, and the english law upon this question. 
English authorities were relied upon in the court below, and 
are referred to in the judgment. Indeed, the question at issue 
is narrowed to one of construction of the acte de cautiwn- 
nement, as it was held by M. Justice Aylwin, the question 
being, whether in fact it is sufficiently comprehensive in its 
terms to render the Respondents, as sureties, liable. Burge, in 
his Commentaries on the law of suretyship, says, at p. 40. 
“that the extend of the liability to be incurred must be 
expressed by the surety, or necessarily comprised in the terms 
used in the obligation or contract; “ and again at p. 46, he 
lays down the following principle which applies to this case: 
“ It may then be considered that the contract of guarantee or 
surety will be subject, as every other contract, to the rule that, 
where there is ambiguity or obscurity, which the other parts 
of the instrument do not explain, it is to be construed, poftus 
contra proferentem, that is against the party giving the 
contract.” The doctrine we contend for that the operative 
conditions in the deed control the recitals, was affirmed by the 
Court of King’s Bench in the case of Saunders vs. Taylor (1), 
and in Sunson vs Bell (2). The same principle of construction 
is recognized by the french law. Pothier, Truité des obli- 
gations, n°* 365 and 404, and Denisart, verbo Caution, p. 322. 
n” 10 and 11 : Troplong, Du Cautionnement, n° 146, 147, 157. 
158, 160 ; 1 Pardessus, Droit commercial, part. 2, tit. 1, ¢ 2, 
sect. 3, n° 191; 4b., tome 2, part. 3, tit. 7, c. 3, n° 586. Now it 
appears, both from the recital in the arte de cautionnement 
and from the evidence, that the trade intended to be carried 
on by Maurice Cuvillier was not a trade in which he was 
solely interested, but was the continuation of the business of 
the late firm of Cuvillier & Son, in which he, Austin Cuvillier, 


(1) 9 Barn. & Cress., 35. 
(2) Camp., 39. 
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and other members of the firm, were interested. The object 
of the acte de rautionnement was to enable Maurice Cuvillier 
te continue to carry on the business of the firm of Cuvillier 
& Sons, either alone or in partnership with others, and to 
realize the assets of that firm for the benefit of the Respond- 
ents. If any ambiguity with regard to this deed exists, such 
ambiguity must be taken against the sureties. Burge, Commen. 
on lau of suretyship, pp. 42, 43. That writer refers to 
Hargreave vs. Smee (1), Mason vs. Pritchard (2), and Nicholson 
vs. Puget (3), as to the law of England upon this principle. Soit 
is by the civil law. Veet, lib. 45, tit. 1, n° 23. The bills of 
Exchange were discounted, as well as the note in question, for 
Maurice Cuvillier, whilst he, with other members of the firm 
of A. Cuvillier & Co., were still carrying out that object, and 
constituted a continuing guarantee which rendered the Res- 
pondent hable. Edwards vs. Jerons (4), Mayer vs. Isaac (5), 
Broom vs. Batchelor (6). The amount to be paid to the Res- 
pondents for their share of the assets of Cuvillier & Sons was 
not paid, but was allowed to remain in the firm of A. Cuvil- 
lier & Co. 

Mr. BowiLr, Q. C., Sir HUGH CAIRNS, Q. C., and Mr. BUSHBY, 
for the Respondents. 

The question being now confined by the Appellant to the 
construction of the deed of guarantee, as effecting the. 
hability of the Respondents, our “contention is, that the judg- 
ment of the courts in Lower Canada upon that point, was 
correct upon these grounds. First, the guarantee did not 
extend to the bills of exchange and the note in question ; as 
the deed of guarantee ceased to operate when the new part- 
nership was formed. The language of the deed is clear and de- 
cisive, that it was to be confined to liabilities incurred ly 
Maurice Cuvillier in one or the other of two capacities : 
either as sole trader, or as liquidator of the engagement of the 
late firm of Cuvillier & Sons. Secondly, we insist, that inde- 
pendently of Maurice Cuvillier’s evidence, it was sufficiently 
proved that the bills of exchange and the note were not ac- 
cepted or endorsed by him in either of snch capacities. The 
Appellant was, from the first, aware that the bills of 
exchange and note were aceepted, or endorsed for the benefit 


(1) 6 Bing., 244. 

(2) 12 Kast, 227. 

(3) 1 Cr. & Mee., 48. 

(4) 8 Com. Ben. Rep., 436. 
(5) 6 Mee & Wels, 605. 
(6) 1 H. & N., 225. 
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of the firm of Austin Cuvillier & Co., which quite alterated the 
liability of the Respondents. In these circumstances the Appel- 
lant cannot maintain this action upon the deed of guarantee, 
as it was not a continuing guarantee. Bellairs vs. Ebswortk (1), 
Shirreff vs. Walks (2), Dry vs. Davy (3), Nicholson vs. Paget (4), 
Melville vs. Hayden (5), Simson vs. Cooke (6), Chapman vs. 
Beckington (7), Wright vs. Russel (8), The University of 
Cambridge vs. Baldwin (9). 

Their Lordships’ judginent was delivered by 

The Right Hon Lord CRANWORTH. 

In this cause the judges of the court in Canada appear to 
have given very great attention to the subject, and had it not 
been that we have had an opportunity of considering the 
matter in course of the evening, and also had the great ad- 
vantage of having before us in print a full report of all the 
reasons of the Judges, we might have thought it due to them 
and to ourselves to have taken a little time to consider what 
the course was that we should pursue, but h»ving had all 
these advantages and having come to a clear opinion upon the 
subject, we have thought it right not to delay the parties in 
the announcing of our Judgment. The first thing which I 
notice is this : [ believe we have come clearly to the conclusion 
that the whole question turns upon the construction of this 
instrument, and if it turns upon that, the facts in truth, can 
hardly be said to be in anv respect, in dispute. The question 
is, what is the meaning of this deed of guarantee? In the 
last judgment the Chief Justice LaFontaine (giving his 
reasons in french), says: “ La question de l'effet du “ caution- 
nement est une question qui doit étre décidée par le droit fran- 
“cais exclusivement.” We, early in the argument, asked 
whether it was contended that there was any difference 
between the french law on this subject and the english law, 
but it was answered that there was not, and indeed it was 
pretty certain that there could not be ; therefore the question. 
what was the meaning of this deed, would be the same 
whether it was to be decided by french law, or by english law. 


(1) 3 Camp., 53. 

(2) 1 East, 48. 

(3) 10 Ad. d: Eil., 30. 

(4) 1 Cro. & M , 48. 

(5) 3 B. & Ald., 593. 

(6) 1 Bingh., 452. 

(7) 3 Q. Ben. Rep., 703. 

(8) 2 W. Bla., 934, S. C., & 3 Wils, 530. 
(9) 5 Mee & Wels, 580, 
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Now the majority of the Judges have considered that the 
effect of this guarantee, though general in its terms, is to be 
limited by the recital, which controls in their opinion, that 

nerality ; and the first and main question is whether that 
18 the right view of the case or not, and with all due deference 
to the learned Judges, and having given the fullest att « ntion 
to their reasons, which are very ably and briefly put forth, 
we have come to the conclusion that that is an erroneous 
view of this deed. We think whatever limited motive there 
might be, the way that limited motive was to be accomplished 
was by a general engagement, anil if so, it often happens that 
the engagement which is given is more extensive than is 
ubsolutely necessary for the limited object for which it was 
supposed to be given, but it does not follow therefrom that 
the general engagement is necessarily to be cut down. 

In this case we think, attending to all the language of the 
deed, and that what is stated in the recital is merely stated as 
the motive, not as anything which is to control what is after- 
wards done, but merely as the motive for what is done, it is 
impossible to cut down the effect of the guarantee itself. 

I must confess that going much beyond that, supposing it 
had been said in the deed to have been a guarantee for the 
objects “ hereinbefore recited”, I should have felt very 
reluctant to say that the motive was not equally a motive 
which included the object for which this money was advan- 
ced. It was advanced to enable Maurice Cuvillier to carry on 
trade and commerce at Montreal and elsewhere if he should 
think fit. 

Well now, for what purpose was it advanced? It was 
advanced for the purpose of enabling him to continue the 
trade, which, as I collect from the evidence, he was then 
carrying on in partnership with his firm. I suppose he did 
not quite understand what his relations exactly were; the 
father had died, and the brother was absent, with whom alone 
until his death, or soon afterwards he carried on business, but 
he afterwards took in other partners. Then what was there 
in the deed which was to confine that trading to the object 
of carrying on trade as a joint trader; nothing in the word 
that I can discover ? The cases in which there 1s a guarantee 
with a firm and that guarantee has been affected or annihila- 
ted by afterwards the firm becoming a different firm, really 
have no bearing upon this case. The question here is not whe- 
ther he carried on trade alone, or with others, but whether he 
carried on any trade and commerce, and if he did carry on 
trade and commerce, the advances for that purpose, even if 
that were necessary or material to the action sufficiently ans- 
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wer the object of the guarantee, whether, he carried on trade 
alone or not. 

On this short ground, that the whole question turns on the 
construction of the instrument, and that in truth there is 
nothing in the recital which controls the effect of the engage- 
ment, we think the Judgment onght to have been for the 
Appellants, the Plaintiffs below, and consequently that the 
judgment of the court in Canada must be reversed, and that 
judgment will be for the Plaintiffs accordingly. Judgment of 
the Q. B. reversed. (2 J., p. 154, 4J., p. 241, 5 J., p. 57 et 14 
Moore's P. C. R., p. 187.) 

ROUNDELL PALMER, Q. C., RoBERT LusH, Q. C., GEORGE 
MELLISH, for Appellants. 

WiLLiaM Bovizz, Q. C., Sir H. M. Cairns, Q. C., H. J. 
Busey, for Respondents. 


PROCEDURE.— AVIS. 
CouRT OF QUEEN’S BENCH, IN APPEAL, Montreal, 8thJ une, 1858. 


Coram Sir L. H. LAFONTAINE, Baronet., C. J., AYLWIN, d., 
DovaL, J., CARON, J. 


SULLIVAN (Defendant in the Court below), Appellant, and 
SMITH (Plaintiff in the Court below), Respondent. 


Heid : That a notice subsequently given of security in appeal isa 
waiver and revocation of a notice of such security already given for a 
previous day. 


Plaintiff recovered judgment in the court below. On the 15th 
May 1858 following, being a Saturday, Defendant, by his at- 
torney, gave notice to attorneys of Plaintiff, that on Monday 
then next, the 17th May, 1858, Defendant would enter security 
for the costs of an appeal from the judgment. Immediately 
afterwards, on the same Saturday, Defendant gave notice 
that, on Tuesday then next, the 18th May, 1858, he would 
enter security for the costs of an appeal from the judgment, 
naming for his sureties the same individuals whom he had 
named in his first notice. On Monday, the 17th May, 1858, 
Defendant entered security in the terms of his first notice. On 
the 1st June, 1858, Plaintiff, Respondent in the higher court, 
made a motion before the Court of Appeals, that the notice 
given by Appellant, on the 15th May, 1858, for Monday mor- 
ning, the 17th May, be declared irregular, and that the securi- 
ty by Appellant on said notice be declared irregular, and that, 
in consequence, the appeal be dismissed. 
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La Cour, après avoir entendu les parties sur la motion 
faite par l’Intimé, le ler jour de juin courant, que l'avis 
donné par l’Appelant en cette cause, le 15 mai dernier, pour 
lundi matin à neuf heures, le dix-sept du même mois, et an- 
nexé au writ d'appel, soit déclaré irrégulier, et insuffisant, et 
contraire à la loi, et que le cautionnement par le dit Appelant 
sur tel avis, soit déclaré irrégulier, insuffisant et irrégulière- 
ment produit, et qu'en conséquence, l'appel soit renvoyé, con- 
sidérant que le dit avis sur lequel le cautionnement de l’Appe- 
lant a été ainsi donné avait été abandonné par le dit Appelant 
et était sans effet, et censé mis au néant par un avis subsé- 
quent donné par le dit Appelant informant le dit Intimé que 
le dit Appelant produirait les mêmes cautions le mardi, le dix- 
huit du dit mois de mai : en conséquence, déclare le dit cau- 
tionnement irrégulier et insuffisant, et déboute l'appel. (2 J, 
p. 160.) 

DEVLIN, for Appellant. 

R. and G. LAFLAMME, for Respondent. 


MANDAT. 
Circuit Court, Montreal, 11th May, 1858. 


Coram C. MONDELET, J. 
READ vs. BIRKS. 


Held: That an action upon a contract made by an agent in his own 
name may be brought in the name of the principal. 


This was an action to recover the sum of £15 3s. 10d.,the | 
price of a hogshead of high wines sold and delivered to De- 
fendant. Defendant pleaded that he had not bought from 
Plaintiffs, but from one G. D. Watson and produced an account 
rendered to him in Watson's name. Plaintiff answered that 
Watson was acting as his agent and sold for his account. , At 
the trial, it appeared from Watson's, evidence that the sale 
was made by him in his own name, without mentioning any 
principal, and that the account was also rendered in the same 
manner. He also proved his own agency, and that the goods 
were the property of Plaintiff. 

PoPHaM, for Defendant, contended that Plaintiff could not 
sue on the contract as proved. 

Lunn, for Plaintiff, cited Smith’s Mercantile law, p. 189 
(Amer. ed.). “ If an agent, acting for an undisclosed principal, 
‘have made a contract in his own name, the principal may 

sue upon it, and it follows as a branch of this-rule that, if a 
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“ person lend money nominally, but really on account and as 
“the loan of another, the real lender may sue for the money; 
“ but, in such a case, the Plaintiff who alleges that he was in 
“ reality the lender, must prove that fact clearly and distine- 
66 t y.” 

MONDELET, J., said : There could be no doubt that this was 
the correct principle. Judgment for Plaintiff. (2 J., p. 161.) 

HEMMING and LUNN, for Plaintiff. 

J. PopHAM, for Defendant. 


CAPIAS. 
SUPBRIOR COURT, IN CHAMBERS, Montreal, 9th April, 1858. 
Coram Day, J. 
HoGaN et. al. va. GORDON. 


Held : That petition for liberation from arrest under capiar ad r spon- 
dendum, concluding that capias be quashed, cannot be entertained by 
judge in vacation, for want of jurisdiction. (1) 


Defendant presented a petition in chambers,for his discharge 
from arrest under capias ad respondendum, alleging that the 
allegations of the affidavit for cupias were untrue ; that he is 
a minor; that, at the time of the arrest, he had not the means 
of leaving the province, and that he never had any intention 
of leaving the province with a view to defraud any of his 
creditors. And concluding that the camias be quashed and 
Defendant liberated. Plaintiffs answered in law that the 
matters alleged in petition could not be urged after final 
judgment rendered. 

Day, J., was opinion that the matters alleged could not be 
taken cognizance of by a judge in vacation, he having no 
jurisdiction. The conclusion of the petition was, that the camas 
be quashed. If Defendant could obtain this at all, it niust be 
by a motion in term. Petition rejected. (2 J., p. 161.) 


(1; V. art. 819C, P. C. 
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CAPIAS. 
SUPERIOR COURT, IN CHAMBERS, Montreal, 17th April, 1858. 
Coram C. MONDELET, J. 
Hoaan et al. vs. GORDON. 


_ Held: That exceptions to the affidavit for capias, or the matter there- 
in disclosed, cannot be taken, after final ju.igment rendered. (1) 


On the 15th “April, 1858, a second petition was presented 
by the saine Defendant setting for that the allegations of the 
atidavit were false; and that Plaintiffs had not, at the time 
of the arrest, sufficient reasons for the belief, that Defendant 
was about iinmediately to leave this province with fraudulent 
intent ; and concluding merely for his liberation from arrest. 
Plaintiffs’ by answer in law, contended that the court could 
not after final judgment, pronounce upon the validity or in- 
validity of the arrest, and that Plaintiffs could not becompelled, 
after final judgment, to enter upon un enguete to substantiate 
the allegations of the affidavit. 

MONDELET, J. : Had examined the english authorities, parti- 
cularly the statute 1 and 2 Vic., cap. 110, of which our statute 
is almost a transcript, und also the decisions there. Had also 
consulted with the other Judges, and they were unanimously 
of opinion, that the petition must be rejected as coming too 
late. The Judges in England had held that exception to the 
arrest, upon the grounds stated in this petition, must be taken 
within eight days after the arrest. Here the }ractice had been 
to allow Defendant arrested that privilege at any time during 
the pendency of the suit, but there could be no doubt that a 
petition presented after final judgment rendered, came too 
late. The court is no longer seized of the cause, and cannot 
entertain a proceeding, object of which is to test the legality 
or sufthiciency of an incident of the suit. Petition rejected with 
costs. (2) ( 2 J., p. 162.) 

ROSE and Monk, for Plaintiff. 

J. K ELLIOT, for Defendant. 


(1) V. art. 819 C. P. C. 
- (2) Vide 5 M. and W., 30. 
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GARNISHEES.—PIECES JUSTIFICATIVES. 
SUPERIOR COURT, Montreal, 16th March, 1852. 
Coram Day, J., SMITH, J., C. MONDELET, J. 


FORSYTH 18 THE CANADA BAPTIST MISSIONARY SOCIETY. and 
JOHN LEEMING et al., Garnishees. 


Hild: That when the declaration made by a Tiera-Saist under oath 
refers to documentary evidence he may be required to furnish that evi- 
dence at his own expense as pièces justificutives in support of his decla- 
ration. 


Three of the Garnishees Robert Morton, Charles-Séraphin 
Rodier, and David Moss, on the 23d and 24th February, 1852, 
made declarations in which they referred to certain written 
instruments. 

Thereafter, on the 2nd March following, Plaintiff moved the 
court (Day, Smith and Mondelet, Justices), that the attach- 
ment or saisie-arrét, in the hands of the several Garnishees 
be continued until the further order of the court thereon ; and 
that Robert Morton, Charles-Séraphin Rodier and David 
Moss, be respectively held to produce and fyle within three 
days, the several written instruments mentioned and referred 
to in their respective declarations; and, further, that the time 
for fyling contestations of the declarations of the Garnishees, 
be held to run from time only when notice shall have been 
duly given to Plaintiff of said written instruments having 
been duly fyled, unless cause to the contrary by shewn on the 
eighth instant, sitting the court, and fyled a notice of said 
motion duly served upon the Defendant's attorney. 

Day, J.: In this case there was an application for n rule upon 
the Tiers-Saisi, ordering him to produce and fyle copies of 
certain notarial documents. At the first blush, the court was 
against this application, on the ground that the T'iers-Saisi, 
should not, at his own expense, be bound to produce papers in 
u cause in which he had no direct interest, to support his oath 
that he did not owe Defendants. But, on looking into the 
books of practice, which treated of this subject, Pigeau, and 
others, it was found that he was bound to do so. The declara- 
tion of the Tiers-Saisi, was contested. As to the merits of the 
contestation, the court would hold its opinion in suspense. But 
on the motion now made, the rule was granted. 

“The court (Smith, Vanfelson and Mondelet, Justices), 
having heard Plaintiff and Defendants upon the mention of 
Plaintiff made and fyled on the second day of March, instant. 
it is ordered that the attachment or saisie-arrét in the hands 
of the several Garnishees, be continued until the further 
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order of this court, and that Robert Morton, Charles-Séra- 
phin Rodier and David Moss, three of the Garnishees, be 
respectively held to produce and fyle within three days, the 
several written instruments mentioned and referred to in their 
respective declarations, and, further, that the time for fyling 
contestations of said declarations be held to run from the tnne 
only when notice shall have been duly given to Plaintiff of said 
written instruments having been duly fvled. Unless cause to 
the contrary be shown by the Garnishees, on Monday the 
twenty-second day of March, instant, at half- -past ten o'clock 
in the forenoon, sitting the court.” 

This rule was returned into court on the 22d March, and 
heard on the 23rd March, before Day, Smith and Mondelet, 
Justices, on which day Plaintiff prayed acte of the declaration 
he then made that the Garnishees had fyled the instruments 
in writing, demanded of them by the rule. The rule was made 
absolute on the 30th March, 1852. (1) (2 J., p. 167.) 

F. GRIFFIN, for Plaintiff. 

A. and G. ROBERTSON, for Defendants. 


CARRIER.— RESPONSIBILITY. 
SUPERIOR COURT, Montreal, 30th September, 1857. 
Coram Day, J., SMITH, J.,and MONDELET, J. 


SYME et al. vs. JAMES et al. 


1. The hability of a forwarder for a quantity of wheat shipped on 
board a barge, established by an acknowledgement in writing of its 
receipt, cannot be affected by parol testimony that the barge was not 
his, or that he acted only as agent for the owner. 

2. When the measurement and delivery ofa cargo of wheat have 
been properly commenced, in presence of both the carrier and the con- 
signee or their representativ es, it is their duty to attend till delivery is 
completed 3 and, if either party absent himself, the other may proceed 

ithout him. 


Plaintiffs shipped 3925 minots of wheat on the schooner 
“Sebastopol,” for transmission to the steamer “Toronto,” for 
whichDefendants gave a receipt in writing. The delivery on 
board the “Toronto” occupied two days, with an interval of two 
days. On the first day tallymen were present representing both 
Plaintiffs and Defendant’s. On the evening before the second 
day ofd elivery, Defendant’s tallyman was notified of the 
intention to proceed on the following morning. He attended 
accordingly, but, finding the parties were not ready to go on, 


(1) Vide Pigeau 1, p. 657 ; Roger, Saisie-Arrét, p. 345, no 566. 
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he left the vessel, directing the mate to inform him when they 
were prepared to proceed. They went on, however, in his ab- 
sence, and when he returned he found a quantity had been 
delivered. Thinking it useless to commence un account then, 
he allowed the delivery to be completed without keeping any 
check upon it, and did not even remain while it was being 
proceeded with. On the first day, it appeared that 1625 minots 
were delivered ; the second, 2205 minots, thus leaving unac- 
counted for a deficiency of 95 minots, for the value of which 
the present action was brought. Defendants, by their plea, 
alleged that they acted only as agents for the owners of the 
“ Sebastopol ” with whom in reality Plaintiffs had contracted, 
and that all the wheat placed in the “Sebastopol” was 
really delivered on board the “ Toronto.” Plaintiffs proved the 
measurements and delivery from the “ Sebastopol” of 3830 
minots and no more. Defendants examined Plaintiffs’ clerk to 
prove that they were only agentsin the transaction ; and the 
master and mate of the “Sebastopol” to prove that whatever 
caine into the schooner was delivered on board the ship. In 
addition, they adduced evidence tending to show incapacity 
on the part of Plaintiffs’ measurers ; and establishing the facts 
already stated in reference to the absence of the tallyman the 
second day. 

ABBOTT, for Plaintiffs, argucd that Plaintiffs had actually 
done more than was necessary to entitle them to recover. The 
onus probundi of the delivery of the wheat on board the 
“Toronto” should have been upon Defendants ; but Plaintiff: 
having the means in their possession of proving the non-deli- 
very, had done so, and should have the value of the deficiency, 
The receipt given by Defendants for the wheat bound then: 
for its delivery, and could not be got rid of by verbal testimo- 
ny as to understandings or agreements tending to relieve 
them for that liability. That being the case, they were respon- 
sible to Plaintiffs for the deficiency, which the witnesses ha. 
established at 95 minots. The absence of the tallyman on the 
second day could have no effect as impairing the weight o- 
Plaintiffs’ testimony, for he had been notified to be present. 
Plaintiffs could not be held, after delivery had commenced, to 
wait till Defendants sent x person to superintend its conti- 
nuance. It was Defendants’ business to be present either by 
themselves or their representative if they wished to check 
the delivery. 

ROBERTSON, for Defendants, urged that the evidence of 
record established that the “Sebastopol” was really hired from 
he: captain, merely as a place for stowing the wheat till it 
could be shipped on the “Toronto,” and that Defendants, as 
Plaintiffs were aware, acted only as intermediaries, and were 
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not treated with by Plaintiffs as principals in the transaction. 
That the captain and mate, who had been constantly on board 
the schooner while the wheat was there, swore positively to its 
having been safely kept and all delivered. That it was the 
duty of Plaintiffs to have given Defendants the opportunity 
of seing present on the second day ; and that their having 
proceeded in the absence of Defendants’ tallyman with mea- 
surers who had previously been employed in measuring salt 
and were not skilled meusurers of wheat, was sufficiently to 
neutralize the evidence they had put of record, as to the deti- 
ciency ; and torelieve Defendants from liability of it. In ad- 
dition, it had been shewn that as great and even greater dis- 
crepancies between amounts of grain received and delivered 
frequently occurred, merely from the difference in the mode 
vf measurement of different measurers, and that this fact 
taken in connection with the evidence of the captuin and mate, 
ought to be conclusive in Defendant's favor. 

SMITH, J.: This receipt must be taken under the circums- 
tances as conclusive against Defendants, as to the quantity 
received and their liability to deliver that quantity, and they 
should have proved that they had fulfilled their obligation in 
that respect. On the contrary, Plaintiffs have establish a defi- 
ciency of 95 minots for the value of which they must have 
judginent. It was urged by Defendants that this difference 
night have occurred from the uncertainty of measurements ; 
but as Plaintifis’ measurer was present the first day, and con- 
curs with Plaintiffs to the amount then delivered, it must be 
presumed that the measurements made on that day were cor- 
rect. The discrepancy, therefore, must have occurred, if at all, 
in the measurement of 2205 minots on the second day, and 
the court think the proportion borne to the whole amount, by 
the deficiency, too great to be accounted for in that way. As 
to Plaintiffs having proceeded without Defendants’ measurer, 
on the second day, the court are of opinion that when bulk is 
once broken in similar deliveries, both partics are bound to be 
in attendance till the discharge of cargo is complete ; and if 
either thinks proper to absent himself, the other may go on 
his absence. There must, therefore, be judgment for Plaintitts 
for the value of 95 minots, at the price proved. (2 J., p. 169.) 

ABBOTT and BAKER, for Plaintiffs. 

A. and G. ROBERTSON, for Defendant. 
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AVOCATS.—REMUNERATION, 
SUPERIOR COURT, Montreal, 27th March, 1458. 
Coram Day, J. 
DEVLIN vs. TUMBLETY. 


Held : That an advocate may recover,by action on the quantum meruit, 
fees for professional services which are of a nature sufficiently defined 
to come under a general and regular rule of charges, but not for services 
of an indefinite kind, such as consultations, for which the rate of charge 
is arbitrary. (1) 


Defendant was arrested in September last (1857), on a 
charge of felony, and retained Plaintiff as his counsel, at the 
investigation which ensued before the police magistrate in 
Montreal. On the conclusion of the investigation, Plaintiff, at 
_ Defendant's request, presented and supported an application 

for a writ of habeas corpus, which was refused ; but, a second 
application, made before another judge, was successful, and 
Defendant was released on bail. While Defendant lay in gaol, 
Plaintiff, by request, paid him several visits, to take is ins- 
tructions with regard to the trial which, it was expected, 
would follow, and to advise him in his difficulties. The decla- 
ration, after setting forth these facts, laid the value of Plain- 
tiffs services, on the whole, at £125, of which sum the pay- 
ment of £25 was acknowledged, and concluded for £100. 

Defendant pleaded that the declaration greatly overstated 
the length and value of Plaintiff's services, and that a larger 
payment on account had been made than was admitted, and 
tendered a sufficient sum to make up £50, which he alleged 
to be ample remuneration for Plaintiff's services. 

Evidence was taken to shew the important nature of the 
case, and the care and the attention which Plaintiff had 
bestowed upon it, and.in the depositions of some of the wit- 
nesses examined to prove the value of Plaintiff's services, the 
reputed wealth of Defendant and the interest taken by the 
public in the suit were mentioned considerations influencing 
the witnesses’ estimates. 

Day, J.: This action sought to recover a balance of £100, 
for professional services rendered to Defendant, and was 
brought on the quantum meruit. It was a very difficult 
matter to say how far an action brought on that ground by 
an advocate, for inteilectual work of a general character, and 
of which the value was so difficult to estimate with anything 
like precision, could be maintained. The labour of an advocate 


(1) Vo art, 4798 CL PL. 
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might be of the most delicate and important character, and 
yet there might be very little to shew for it which would 
allow us to form any appreciation of its value. This was the 
case when the services were not rendered in open court, where 
a fixed rate of fees was established by law. In France, the 
corporation of advocates would not sanction the bringing of 
such an action by one of their body, and, in England, a barris- 
ter had no suit for his fees. These facts, however, implied not 
the least reproach on a gentleman in this country, who might 
take this method of obtaining what he considered fair com- 
pensation for his services. The tone of the profession and the 
condition of society were here very different from the Euro- 
pean, and admitted of such a proceding as perfectly honorable. 
But the instances of France and England were mentioned to 
shew how much the difficulty had been felt of placing a 
money value on such an intangible and variable commodity 
as intellectual labour. There was no ascertaining it with any 
approach to precision. The circumstances under which the 
labour was performed would modify or increase its value to 
an immeasurable extent. A lawyer of great reputation might 
give advice for which he would make such a charge as his 
position in the profession warranted, and yet which might be 
unsound and be the means of bringing great loss ‘upon his 
client. On the other hand, a lawyer of inferior standing might 
give the most able advice, and yet not feel justified in making 
more thun a comparatively moderate charge. In such cases it 
would be impessible to name a rate of fees. The quality of the 
services and the position of the nen would determine their 
charges. In the present instance, certain grounds were set 
forth as tending to enhance the value of Plaintiff's services, 
as for instance, the interested excited by the case out of doors 
and the consequent anxiety which filled the advocate’s mind, 
which could not enter into the court's estimation. Neither 
could the reputed wealth of Defendant. however it might 
operate privately between the parties, be allowed to influence 
the court in fixing the amount to be recovered, for it could 
not be said that the positive value of services rendered to a 
rich man was greater than of the same given to a poor man. 
The details of labour were here very indefinite: no bill of 
iculars was fyled. Plaintiff averred that his exertions 

ted through twelve days. But the mere duration of them 
was no guide to their worth. A quuntum aneruit claim must 
be for things having a tangible fixed value. The only good 
evidence was that of Mr. Schiller who proved that Plaintiff 
was constantly employed during four days in behalf of De- 
fendant, arrested on of charge of felony, which services Mr. 
Schiller valued at £5 a day. There were, besides, two appli- 

TOME VI. ' 30 
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cations for writs of habeas corpus, and the uttendunces and 
Ixbour incident thereto, with Mr. Schiller placed at ten guineas 
for each. Then, some small items made an additional sum of 
about £1 10s. Defendant alleged that he had paid £32 10s. 
and tendered into court the further sum of £17 10s. to com- 
plete the £50 which he deemed a proper remuneration. The 
court thought the tender sufficient. Mr. Devlin’s services might 
have been extremely valuable, but of such a nature as could 
not be judicially determined, and the court could only recognize 
those which were detinite and appreciable. Advocates must 
take their choice of two courses, either to trust entirely to 
the honour and liberality of their clients to do them justice 
for their high and confidential services, or to make an arrange- 
ment, beforehand, and say: “I cannot undertake your case 
unless I receive such a fee.” The latter was the safe plan: no 
mistakes could arise out if. Although Defendant asserted that 
he had paid £32 10s., he made proof of no greater payment 
than £25 and judgment went for the remaining £7 10s. and 
the £17 10s. tendered, making together £25. 

“ The court, considering that Defendant, by his exception, 
“ doth allege that, before the institution of this action, he had 
. paid to Plaintiff, on account of the professionul services by 
“ him rendered to Defendant, the sun of £32 10s., and hath 
“tendered the further sum of £17 10s. in full payment of 
“any balance which Defendant may be adjudged to owe 
“ Plaintiff, said sums making together the sum of £50 with 
“ the further sum uf £4 9s. 3d. for costs, and considering that 
“ Defendant hath failed to prove the payment of the said sum 
“ of £32 10s. as by him alleged or of any other or greater 
“sum then £25, doth declare his tender and deposit insuffi- 
“cient, and doth adjudge and condemn Defendant to pay to 
“ Plaintiff the sum of £25, for the balance due to him for his 
“ professional services by him rendered to Defendant.” (1) (2 
J., iP. 182.) 

EVLIN, for Plaintiff. 
DRUMMOND and DUNLOP, for Defendant. 


(1) Sed vide, Vettch vs. Russell, 3 Q. B., 928; Eyan vs. The Guardians of 
the Kensington Union, 3 Q. B.,935; Dupin, Profession d’avecat ; Troptong, 
Mandat ; Case of Ouimet vs. Rochon, n® 1660, C. C. Montreal, decided Janu- 
ary, 1853, J. S. McCokp, Justice ; same case in appeal before Superior 
Court, n° 769, decided 27th September, 1853, Day, VANFELSON, MoNDELET, 

ustices. 
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CAPIAS.—APPIDAVIT. — 
SUPERIOR Court, Montreal, 20th May, 1858. 
Coram SMITH, J., | 
HENDERSON vs. ENNESS. 


Held: That a capias cannot be quashed by motion, on the ground that 
the reasona of belief in the affidavit do not srecificully allege any frau- 
dulent intent on the part of Defendant (1). 


The affidavit of Plaintiff set forth the following as the 
grounds of his belief that Defendant had secreted his property, 
and also was immediately about to leave this province with 
intent to defraud his creditors: “ The deponent was informed 
“ by one Kilgore of Quebec, baker, and by others, that De- 
“fendant had secreted his property, and was immediately 
“ about to leave this province ; that Defendant hath actually 
“ left his domicile at Quebec, and is now in custody in Mont- 
“real, under a writ of capias ad respondendum issued at the 
“ suit of one Doyle of Quebec aforesaid, upon the ground that 
“ Defendant had secreted his property and was immediately 
“about to leave this province.” Defendant moved to quash 
the camas, on the ground that no fraudulent intent whatever 
was disclosed in the above reasons, and also on the ground of 
their vagueness and uncertainty. | Le 

HEMMING, for Defendant, contended that, inasmuch .as, 
under 12 V., c. 42, Plaintiff's belief in the fraudulent intent of 
Defendant was the whole gist of the remedy by capias, and 
Plaintiff was bound to assign ‘the grounds for such his belief, 
it was, in consequence, necessary that the reasons given should. 
allege or disclose a fraudulent intent on the part of Defen- 
dant (and in this case he contended that they did not), that 
the remedy by summary petition was intended to apply to the 
case whon the facts alleged in the reason of belief were dis- 
puted, but that where the reasons assigned did not necessarily 
disclose on the face of them such fraudulent intent, Defen- 
dant was entitled to his remedy by motion, and, as to the 
second point, that Plaintiff was bound to specify and particu- 
larize the facts and circumstances set forth in his affidavit us 
to names, time and place, in such a manner that it might be 
possible for Defendant to disprove the facts alleged, if untrue. 

BAKER, contrd, argued that there was no necessity that the 
reasons assigned should contain an allegation of such frau- 
dutent intent, but that it was quite sufficient to allege the 
fraudulent intent in the body of the affidavit, and that it was 


(1) V. art. 798 et 819 C. P. C. 
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for the court to decide whether the reasons were sufficient to 
infer fraud, and, further, that the allegations of affidavit were 
set forth with sufficient certainty and that time, place and 
circumstance of information were never exacted. 

SMITH, J., said that there was nothing in fhe act that re- 
quired that the fraudulent intent on the part of Defendant 
should be alleged in the reasons of belief. That, in the present 
case, the fact of Plaintiff having been informed that Defen- 
dant had secreted his goods and actually left his domicile, was 

rimé facie sufficient to justify Plaintiff's belief that he 
intended to defraud his creditors, and that the only remedy 
left to Defendant was by summary petition. Motion dismissed. 
(2 J., p. 186.) . 
ABBOTT and BAKER, for Plaintiff. 
HEMMING and LUNN, for Defendant. 


PROCEDURE.—DECLARATION. 
SUPERIOR COURT, Montreal, 22th May, 1858. 


Coram SMITH, J. 


HENDERSON vs. ENNESS. 


Held: That the 30th rule of practice allowing Defendant to move to 
dismiss the action, whenever the particulars ofany demande are not dis- 
closed by the declaration, and no bill of particulars is therewith fyled, 
does not apply, even in the case where Defendants is in gaol under 
cuptas, where a paper purporting to be a bill of particulars is fyled with 
the declaration, though such paper should not contain a detailed state- 
ment of the whole of Plaintiff's demand, or even to the amount of 
£10 cy. ofsuch demand aside from the first item “ balance of former 
account rendered.” (2 J., p. 187.) 


ABBOTT and BAKER, for Plaintiff. 
HEMMING and LUNN, for Defendant. 


PROCEDURE.— MINORITE. 
CouR SUPERIEURE, Montréal, 29 mai 1858. 


Coram C. MONDELET, J. 


CHALIFOUX vs. THOUIN. 


Jugé : Qu'une action portée contre un Défendeur, mineur lors de l'éma- 
pation du writ, mais majeur lors de sa signification, doit être renvoyée 
sur exception à la forme. 


Par sa déclaration, le Demandeur alléguait un acte de vente 
en date du 2 mai 1854, par feu Noël Pepin, au Demandeur, 
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contenant une faculté de réméré pour l’espace de deux années; _ 
et que, par son testament, reçu le 25 avril 1857, Noël Pepin 
avait institué le Défendeur son légataire universel qui avait 
accepté ce legs, et il concluait contre lui à la déchéance de ce 
droit de réméré qui n'avait pas été exercé dans le délai stipulé 
par le vendeur Pepin. Le Défendeur plaida sa minorité lors de 
l'institution de cette action. Par l'extrait baptistaire du Dé- 
fendeur, i] appert qu’il était majeur, lors de la signification 
qui lui fut faite du writ d’assignation. 

PER CURIAM: Ceci est une demande en déchéance d’une fa- 
culté de réméré, mais il est inutile pour la cour ‘l'en examiner 
le mérite, car le Défendeur a prouvé qu'il était mineur lors de 
l'émanation du writ de sommation. Il est bien vrai qu'il était 
majeur lorsque ce writ lui a été signifié; mais, néanmoins, il 
n'était pas capable d’ester en jugement, lorsque l'action a été 
dirigée contre lui; car, ester en jugement, c’est être partie en un 
procès et dans une cause. Le Défendeur, lorsque l'action a été 
émanée, ne pouvait pas étre partie en cette cause. [len serait 
de même de la femme mariée dans les cas où l'autorisation lui 
est nécessaire. Il faut que, lors de l’'émanation du writ d’assi- 
gnation, la femme soit autorisée; c'est un principe analogue qui 
régit des questions semblables à celle qui se présente dans 
l'espèce actuelle. 

“ La Cour, considérant que la première exception plaidée 
par le Défendeur est bien fondée, en autant que, lors de l'insti- 
tution de la présente action, il était mineur, maintient la dite 
exception, et déboute la dite action.” (2 J., p. 189, et 9 D. T. 
B. C., p. 71.) 

LAFLAMME, LAFLAMME et BARNARD, Avocats du Deman- 
deur. 

DE BLEURY, pour le Défendeur. 


CERTIORARI. 
Cour SUPÉRIEURE, Montréal, 28 juin 1856. 
Coram Day J., SMITH, J., C. MONDELET, J. 
BoYER dit LADEROUTE, Requérant pour writ de certiorari. 
Jugé: Que, si le Requérant pour writ de certiorari laisse écouler plus de 
six mois sans adopter aucun procédé pour faire casser la condamnation 
rendue en cour inférieure, il peut être déchu de tout droit lui résultant 
du writ de certiorari par lui obtenu, en vertu d’une simple motion de la 
part du poursuivant en cour inférieure (1). 


Un writ de certiorari ayant été obtenu par Jean-Baptiste 
Boyer dit Ladéroute, les papiers et la condamnation prononcée 


(1) V. art, 1231 C. P. C, 


470 RAPPORTS JUDICIAIRES REVISÉS 


en cour inférieure furent rapportés devant la cour inférieure 
siégeant à Montréal. Le Requérant fit émaner une règle, le 23 
mai 1855, pour faire annuler la condamnation rendue par le 
juge de paix, mais ne procéda plus dans lu cause. Le 18 juin 
1856, François-Xavier Mallet,le poursuivant en cour inférieure, 
fit motion : Qu’attendu que le Requérant n'a adopté aucun pro- 
cédé depuis l’éinanatiôn de la règle pour casser lu conviction 
rendue pur le juge de paix émanée le 23 mai 1855, et qu'il s'est 
écoulé plus de six mois depuis le prononcé du jugement ou con- 
viction en cour inférieure, la dite règle soit déclarée non ave- 
nue et le writ de certiorari cassé en conséquence. Cette motion 
fut accordée le 28 juin 1856, et le jugement est dans les termes 
suivants: “ La Cour, après avoir entendu François-Xavier Mal- 
let, le poursuivant en cour inférieure, sur la motion du 18 juin 
courant, Jean-Baptiste Boyer dit Ladéroute, quoique notifié, 
“ n'ayant pas comparu, accorde Ja dite motion, et déclare non 
“ avenue, la regle émanée le 23 mai 1855, pour casser la con- 
“ viction rendue par le juge de paix, et, en conséquence, casse 
“ et annule le writ de cerfiorurr émané (1). (2 J., p. 188.) 
D. D. Bonny, Avocat du Requérant. 
OUIMET, Morin et MARCHAND, Avocats du Poursuivant. 





CERTIORARI. 
Cour SUPÉRIEURE, Montréal, 29 mai 1858. 


Coram SMITH, J. 


Domina REGINA SUR L’APPLICATION DE JOSEPH CHAGNON 
POUR UN WRIT DE CERTIORARI, et B. LAREAU et al, 
Commissaires. 


_Jugé: Que, sur une motion de la part des Commissaires en cour infé- 
rieure, le writ de certiorari duit être cassé et annulé, lorsque le Reyné 
raut na adopté aucun procédé durant l'espace de six mois depuis sa 
demande pour writ de certiorari. (2) 


Un writ de certiorari ayant été accordé au Requérant en 
cette cause, le 27 septembre 1854, et ce dernier n'ayant jamais 
fait émaner ce writ, les commissaires en cour inférieure pour 
la décision sommaire des petites causes firent motion “ qu'at- 
“ tendu que le Requérant n'a adopté aucun procédé depuis la 
“ demande d’un writ de certiorari, et qu'il s’est écoulé plus de 


() Un semblable jugement fut rendu le 27 mars 1858, ex parte l'réfon- 
taine, n° 251, Montréal, C. S. Sed vide 3 À. J. À. Q., p. 197 ; 16 Vie., ch. 199, 
ec. 2, 


(2) V. art. 1231 C. P. C. 
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“ six mois depuis le prononcé du jugement en cour inférieure, 
“ le writ de certiorari soit cassé et annulé en conséquence, 
“ avec dépens contre Joseph Chagnon.” La Cour Supérieure, 
à Montréal, accorda la motion, le 29 mai 1858, et le jugement 
est motivé comme suit: “ La cour, après avoir entendu les 
“ commissaires en cour inférieure, par leurs avocats, sur leur 
“ motion du 22 mai courant, Joseph Chagnon, Requérant, 
“ ayant été notifié de la motion, et n'ayant pas comparu lors 
“ de l'audition d’icelle, accorde la motion, et paraissant que le 
“ Requérant n'a adopté aucun procédé depuis la demande d’un 
“ writ de certiorari, et qu’il s'est écoulé plus de six mois depuis 
“ le prononcé du jugement en cour inférieure, casse et annule 
“en conséquence le writ de certiorari, avec dépens contre 
“ Chagnon.” (2 J., p. 189.) 

SICOTTE et LEBLANC, Avocats du Requérant. 

R. et G. LAFLAMME, Avocats des Commissaires. 


CONTRAINTE PAR CORPS.—ALIMENTS.—OFFRES. 
SUPERIOR COURT, IN CHAMBERS, Montreal, 5th June, 1858. 


Coram SMITH, J. 
BRUNEAU vs MILLER. 


Held : That tender of payment made by an american gold dollar is 
not a legal tender. (1) 


On the 20th May lasst, Defendant, being confined in gaol 
under process of capius ad respondendum, obtained an order 
for the payment of five shillings per week, as an alimentary 
allowance. On the 24th May following, Plaintiff, in pursuance 
of such order, tendered to Defendant an american gold dol- 
lar, in payment of such allowance, which Defendant refused 
to accept on the ground that the coin tendered was not current 
in Canada; and, on the 27th May, Defendant presented -a 
petition for his discharge, on the ground that Plaintiff had 
failed to comply with said order, and had not paid or tende- 
red him five shillings currency, as ordered. 

HEMMING, for Petitioner, contended that, under the 16th 
Vic., chap. 158,8. 9, the only american coins current in Canada 
were the eagle, and the multiples or halves of an eagle, of a 
certain date and weight; that a gold dollar was neither a 
multiple nor a half of an eagle; that, although in the french 
version of said section, the word “ halves” was translated by 
“the divisions” it was evidently an error, and, in case of 


(1) V. art. 793, 8 3, C. P. C., et S. R. C., ch. 30, 8. 7. 
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doubt, the english version was to be followed; that, moreo- 
ver, allowing that the gold dollar was comprised under the 
word “division,” it was incumbent on Plaintiff to show that 
it was of the proper date and weight. 

LaFLAMME, R. and G. for Plaintiff, argued that the french 
version was of equal authority with the english; that the 

old dollar was evidently a division of the american eagle, 
that the legal presumption was, that it was of a proportionate 
weight, and that the onus of proving the contrary fell upon 
the ‘Petitioner. 

“The court, considering that Petitioner hath fully proved 
the allegations of his petition, and that Plaintiff hath failed to 
tender, in good legal or current money, the amount of the 
alimentary provision ordered to be made to Defendant now 
in custody at the suit of Plaintiff, the said gold dollar not 
being under the provisions of the 16th Vic., ch. 158, a division 
of the american gold eagle, said petition is granted, and it is 
ordered that the sheriff do discharge from custody the body 
of Defendant, unless otherwise detained under legal process.” 
(2 J., p. 189.) 

R. and G. LAFLAMME, for Plaintiff. 

HEMMING and LUNN, for Petitioner. 


SOCIETE.—PREUVE. 
SUPERIOR COURT, Montreal, 27th February, 1858. 
Coram Day, J. 


FISHER vs, RUSSELL et al. 


Held : That the admissions of one partner on faits et articles, after the 
dissolution of partnership, are binding on all the members of the firm. (1) 


This was an action to recover back an amount of £450, al- 
leged to have been charged twice in an account rendered many 
years ago by Defendants, whilst cupartners, under the firm 
of Hector Russell and Co., to Plaintiff. The action originally 
involved the recovery of other sums of money ; but before final 
hearing, the whole issue between the parties was narrowed 
down, by a special consent in writing, to the question of 
whether or not there had been a double emploi in the account 
in question. | 

AY, J. : The sole question involved in the present case, 18 
whether or not it is competent for one member of a dissolved 
firm, by his answers on fuits et articles, to make evidence 


(1) V. art. 1246 C. C. 
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against his late copartners, in regard to a transaction which 
occurred during the existence of the partnership. To double 
emploi comprained of by Plaintiff is alone established by the 
answers of Mackenzie, one of Defendants, on faits et urticles, 
and the question arises how far such answers can bind the 
other Defendants. This is a matter entirely of english law, 
and I hold that it is competent for a copartner so to bind his 
late copartners : and, although a different doctrine has been 
held in the Supreme Court of the United States, yet, the ques- 
tion there was somewhat different, it being whether an admis- 
sion given by a partner, after the dissolution of the firm, was 
a new promise sufficient to bind the other members of the firm, 
and to take the case out of the statute of frauds. In support 
of the view I have taken, I would refer to a very old case, 
Burroughs vs. Adama, and to a case of Russell vs. Esdaile et 
al., decided in 1847. Judgment for Plaintiff. (2 J., p. 191.) 

MacKAyY and AUSTIN, for Plaintiff. 

M. McIvER, for Russell, Defendant. 

W. E. Homes, for Mackenzie, Defendant. 


Cour DU BANC DE LA REINE, EN APPEL, 
Montréul, 29 février 1868. 


Présents : DUVAL, J.-en-C., Caron, J., DRUMMOND, J., 
LORANGER, J. ad hoc. 


WILLIAM EDMONSTONE et al. (Demandeurs en Cour Inférieure), 
Appelants, et WILLIAM S. Cuips et al. (Défendeurs en 
Cour Inférieure), Intimés. 


Jugé : Que les personnes désirant se former en compagnie à fonds social, 
sous les dispositions du statut du Canada de 1850, 13 et 14 Vict., ch. 28, 
sont responsables conjointement et solidairement des dettes contractées 
par eux avant lu transmission au secrétaire provincial d’un double de 
la déclaration, tel que requis par la section 3 de ce statut. (1) 


Les Demandeurs ont poursuivi les Défendeurs, William S. 
Childs, John Leeming, John Young, James George Shipway et 
Francis L. B. Noad, pour la somme de £886 5s. 4, montant 
d'un billet promissoire, daté du 26 octobre 1854, qu'ils préten- 
daient avoir été fait par eux, comme associés sous le nom de 
“ The Montreal Railroad Car Company,” à l'ordre de A. C. 
Thompson qui l’avait endossé. Ce billet était fait en ces termes : 
“ Montreal Railroad Car Company, capital-stock, £40.000. 


(1) V. art. 1891 C. C. 
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£886 5s. 4. cy., Montreal, october 26th, 1854 Three months 
after date, for value received, the Montreal Railroad Car Com- 
pany promise to pay to the order of A. C. Thompson, at the 
Bank of Montreal, the sum of eight hundred and eighty-six 
pounds, five shillings and four pence, currency. (Signed) John 
Leeming, president, J. G. Shipway, trustee. ” 

Les Défendeurs ont plaidé qu'ils n’étaient pas associés, comme 
les Demandeurs l'alléguaient, et qu'ils ne leur devaient rien. 
La preuve a constaté que les Défendeurs étaient membres d’une 
société qu'ils se proposaient de faire incorporer sous les dispo- 
sitions du statut du Canada, 13 et 14 Vict., ch. 28, et la ques- 
tion à décider était de savoir si, à la date du billet, la cor- 
poration avait été formée. La déclaration de société requise 
par la section 1 de ce statut porte la date du 22 juillet 1854. 
Elle était antérieure au billet. Les Défendeurs ont déclaré qu'ils 
entendaient formerune compagnie pour inanufacturer et vendre 
des voitures de chemin de fer. Cette déclaration fut enregistrée 
le même jour, 22 juillet 1854, au bureau d'enregistrement, à 
Montréal, et elle ne fut transmise au secrétaire provincial pour 
être déposée à son bureau que le 2 mars 1855. Le même jour, 
2 mars 1855, le secrétaire provincial donna avis dans la Ga- 
zette du Canada que “ The Montreal Railroad Car Company,” 
qui devait être régie par les dispositions du statut du Canada 
13 et 14 Vict., ch. 28, intitulé “ Acte concernant les compagnies 
à fonds social pour les manufactures, les mines, la mécanique ou 
la chimie,” pour manufacturer et vendre des voitures de che- 
min de fer, s'était dûment conformé eaux formalités requises 
par la troisième clause de ce statut. La premiere clause de l'acte 
décrétuit que, lorsque cinq personnes ou plus désireraient for- 
mer une compagnie, elles pourraient souscrire une déclaration 
y mentionnée, dont un double devait être déposé au bureau 
d'enregistrement et l’autre transmis au secrétaire provincial : 
et par la deuxième section il était décrété que, lorsque les for- 
malités prescrites dans la section précédente auraient été rem- 
plies, les personnes qui auraient souscrit cette déclaration for- 
inersient un. corps collectif. Lorsque le billet a été signé, le 25 
octobre 1854, et lorsqu'il est devenu dû, le 29 janvier 1854, les 
formalités exigées par la section 1 de ce stutut, n'avaient pas 
été remplies, puisque le double de la déclaration n'a été trans- 
mis, au secrétaire provincial que le 22 février 1855, et n'a été 
publié dans la Gazette du Cunada que le 2 wars suivant. Les 
Demandeurs soutenuient que, jusqu'à l’accomplissement de ces 
formalités, les Défendeurs ne pouvaient prétendre former un 
corps incorporé et se soustraire ainsi à la responsabilité indi- 
viduelle. 

Le 27 février 1858, la Cour Supérieure, à Montréal, BADGLEY, 
J., a renvoyé l'action des Demandeurs. 
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BADGLEY, J. : Defendants here are sued as copartners, but 
the evidence clearly establishes that there never was any such 
copartnership as that mentioned in the declaration, and that, 
on the contrary, Defendants were duly incorporated, under 
the provisions of the statute 13 and 14 Vict., ch. 28, under the 
name of “ The Montreal Railroad Car Company.” The regis- 
trar’s certificate and the copy of the Canuda Guzette containing 
the required notice are fyled, and there can be no doubt that 
the company was regularly established in accordance with the 
statute. There is no other car company proved to have existed, 
and Defendants were moreover the original trustees of the 
company. The note sued on is plainly a note of the company 
and not of Defendants, either as individuals or copartners. It 
is true that Defendants have only pleaded the general issue, 
but as they were sued as copartners, I think, under that plea, 
they had a right to prove that they were not so and that on 
the contrary, they were a corporation. Under all the circums- 
tances, I have no hesitation in dismissing Plaintiffs’ action. 

JUDGMENT: “ The court, considering that the said pro- 
missory note was made by “ The Montreal Railroad Car Com- 
pany,” to wit, an incorporated joint stock company, esta- 
blished and existing before the date of such note, and that 
the said defendants are not personnally liable for the pay- 
ment of the same in and by this action, which 1s hence dis- 
missed, and the court dofh reject the Plaintiffs’ motion for the 
rejection of certain evidence produced by the Defendants, the 
whole with costs.” 

La Cour d’Appel a renversé le jugement de la Cour Supé- 
rieure et a rendu le jugement suivant : 

JUDGMENT : “ Considering that the Defendants at the time 
of the date of the promissory note, upon which the action in 
this cause is founded, were copartners with several other 

ersons, in a certain joint stock company of unlimited liabi- 

itv, known as the “ Montreal Railroad Car Company,” and as 
such responsible, jointly and severally, with all their co-part- 
ners for all the liabilities assumed by the said company ; 
considering that the makers of the said note at the time of 
the date thereof, were duly authorized by the said company 
to sigu all such notes, one as president, the other ns secretary 
of the said company ; considering, therefore, that, in the 
judgment rendered in the Superior Court in this cause, on 
the twenty-seventh duy of February, one thousand eight hun- 
dred and tifty-eight, there is error, this court doth set aside, 
reverse, und annul the said judgment; und, proceeding to 
pronounce the Judgment which the court below ought to have 
rendered, this court doth adjudge and condemn the Respond- 
ents, jointly and severally, to pay and satisfy to the Appellant 
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the sum of eight hundred and eighty-six pounds, eighteen 
shillings and one penny, to wit: eight hundred and eighty- 
six pounds, five shillings and four pence, amount of the said 
note, and twelve shillings and nine pence costs of protest, 
together with interest on eight hundred and eight-six pounds 
five shillings and four pence, from the twenty-ninth day of 
January, one thousand eight hundred and fifty-five (date of 
protest), and on twelve shillings and nine pence currency, the 
fifteenth day of September, one thousand eight hundred and 
fifty-five (date of assignment of process), and costs in both 
courts.” Judgment reversed, (2 J., p. 192, et 12 J., p. 133.) 

ROSE and RITCHIE, for Appellants. 

A. and W. ROBERTSON, for the Respondents. 





BREVET D’INVENTION.—PROCEDURE. 
SUPERIOR COURT, Montreal, 27th February, 1858. 
Coram DAY, J. 


BERNIER vs. BEAUCHEMIN. 


Held : That in an action for an infringement of a patent right, it is 
not necessary to set out at length in the declaration the preliminary 
formalities required to be observed in order to obtained the patent. (1) 


This was a hearing on law, on the défense en droit fyled by 
Defendant to Plaintiff's declaration. The action was one in 
damages, for an infringement of a patent right, and was met 
by demurrer, on the ground principally that the declaration 
failed to set out at length the preliminary formalities required 
to be observed in order to obtain the patent. 

Day, J.: The declaration seems to me quite sufficient. 
Plaintiff has set out the patent at length, and alleged substan- 
tially that he was the first inventor. There is no necessity of 
stating the formalities which were gone through to get the 
Patent. The case of Smolensky vs. Idler which was cited, is not 
analogous to the present one, for there the Plaintiff failed to 
allege that he was the first inventor, and, moreover, there was 
a misjoinder of Defendants in that case. Demurrer dismissed. 
(2 J., p. 193.) | 

LEBLANC and Cassipy, for Plaintiff. 

LAFRENAYE and Papin, for Defendant. 


(1) Voy. S. R. C. de 1886, ch. 61, 8. 30. Voy. aussi Bernier va. Bellireau, 
6R.J.R.Q,, p. 248. 
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BREVET D’INVENTION. 
SUPERIOR COURT, Montreal, 28th June, 1858. 
Coram Day, J. 
BERNIER vs. BEAUCHEMIN. 


Held: 1. In an action for infringement of a patent right, that, if it be 
proved that the article patented was in public use or on sale in the 
province, with the consent of the patentee, at the time on the applica- 
tion for the patent, Plaintiff cannot recover. (1) 

2. That a verdict of a jury, in favor of Plaintiff, under such circum- 
stances, will be set aside, and a new trial ordered. (2) 


This was a motion by Defendant for a new trial. The action 
was brought for an alleged infringement of a patent right 
for manufacturing a new and improved double stove secured 
by provincial letters patent. Defendant pleaded that Plaintiff 
was not the inventor of the peculiar kind of stove in question 
the same having been previously in use, both in this province 
and in the United States, and that the patent had been ob- 
tained by misrepresentation and fraud. The case was tried by 
a special jury, and resulted in a verdict for Plaintiff for £5. 
The reason assigned in support of the motion, was that it had 
been proved on the trial that Plaintiff had himself sold and 
put in use some hundred of the sume kind of stoves as the 
one patented, before the date of his application for the patent. 

Day, J.: At the trial, the case was made to turn on the 8th 
section of the 14th and 15th Victoria, ch. 79. It will be ob- 
served that the essential provision of this clause is that the 
invention should be proved to have been in use before its dis- 
covery by the patentee. Now, the evidence in no way esta- 
blishes that fact, but it is proved that Plaintiff sold himself 
some two hundred of the same kind of stoves as the one 
patended long before the patent was taken out. Moreover, the 
pleas do not cover the case contemplated by this clause. There 
is no allepation of manufacture and use before the discovery 
of the invention ; the allegations of the pleas being confined 
to the manufacture and use before the issuing of the patent 
This statute, however, is not the original law, but only auxili- 
ary to the 12th Victoria, ch. 24, which is the law under which 
the patent issued. By the Ist section of this latter statute, it 
is required that the invention shall not have been known or 
used in this province before its discovery by the party seek- 
ing for the patent. Now, here, there has been plainly a mis- 


(1) Voy. S. R. C., de 1886, ch. 61, 8. 7 et 28. 
(2) Voy. art. 426 C. P. C. 
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representation. Plaintiff had sold some 200 of this very kind 
of stove, and six months afterwards he makes a statement 
contradictory of this fact. This view is borne out by the statute 
of James the First, and the ruling in England. If I buy a 
stove, and, at the same time, no prohibition to its manufacture 
and use exists by patent, my right of property enables me to 
use this stove, pull it to pieces and find out how. it is made, 
and manufacture a stove of the same kind and sell it. This 
right is based, independently of statute, on the broad rule of 
common sense, and cannot be taken away by any letters 
patent granted subsequently to my acquiring it. In the 
present case, the jury have found that there was no misrepre- 
sentation, but their finding is plainly against evidence, and 
the motion for a new trial must accordingly be granted. Mo- 
tion granted. (2 J., p. 289.) 

LEBLANC and Cassipy, for Plaintiff. 

LAFRENAYE and Papin, for Defendant. 


Cour DU BANC DE LA REINF, EN APPEL, 
Montréal, 8 juin 1859. 


‘Coram Sin L. H. LAFONTAINE, Baronnet, Juge-en-Chef, 
AYLWIN, J., DUVAL, J., MEREDITH, J. 


HENRI BERNIER (Demandeur en Cour Inférieure), Appelant, 
et Louis BEAUCHEMIN et al. (Défendeurs en Cour Infé- 
rieure), Intimés. 


. Jugé: Que la vents faite par l'inventeur de l'article par lui inventé, 
avaut son application pour un brevet d'invention, le rend absolument 
nul. 


Le jugement rendu par la Cour Supérieure à Montréal, 
le 28 juin 1858, suprà p.477, mettait de côté le verdict du 
Jury qui avait accordé certains dommages à I’ Appelant contre 
les Défendeurs, par suite d’une infraction à un brevet d'in- 
vention allégué avoir été obtenu par |’Appelant en cette pro- 
vince, le 26 mai 1857, et ordonnait un nouveau procès. Le juge- 
ment est motivé comme suit (Day, J.): “ Consi ering that said 
“ letters patent purport to have been granted upon the repre- 
__ Sentation of Plaintiff (among other things) that the new and 
“ Improved double stove therein mentioned was not, at the 
“tune of his application for his patent, in public use or on 
“ sale in the province of Canada, with his consent as the in- 
. Yentor or discoverer. thereof, and that it appears, by the 
evidence, that the said representation was not true, inasmuch 








DE LA PROVINCE DE QUÉBEC. 479 


“ as a large number of the said stove had been sold by Plain- 
“ tiff, and was in use long before the application for the patent, 
“ that is to say, in the summer or autumn of the year 1856, 

“ and that, by reason thereof and by law, tho verdict in the 
“ said cause rendered ; ought to be set asid, and a new. trial 
“ had therein, etc.” | 

L’ Appelant a exposé ses pr étentions comme suit : 

Le tribunal de première instance nu eu égard qu'à l'un 
des moyens invoqués par les Intimés pour rejeter le ver- 
dict et leur accorder un nouveuu procès. Ce moyen est celui 
qui résulte du fuit que l’Appelant auruit lui-même, six mois 
avant la date de son application (qui est.en date du 26 inars 
1857) pour obtenir sa patente, munufacturé et vendu des 
poêles semblables à celui décrit dans sa Patente. La cour in- 
férieure a erré, en maintenant cette prétension des Intimés.. 
L'Appelant attire spécialement l'attention sur le fait que le 
moyen sur lequel les Intimés ont réussi à obtenir un nouveau 
proces, n'est point invoqué dans leurs défenses, et qu'il ne se 
trouve point non plus compris dans l'articulation de faits qui 
a été soumise au jury, et que, conséquemment, ils ne pouvaient 
s'en prévaloir dans leur inotion pour faire rejeter le verdict, et 
que le tribunal de première instance devruit n’y avoir aucun 
égurd. L'allégation faite par les Intimés, dans leur défense, 
que le poêle en question était connu et avait été mis en usage 
avant l'époque à laquelle lAppelant a fait son application 
pour obtenir son brevet, ne couvre point le défaut que l'Appe- 
lant vient de signaler. Cette allégation, ainsi faite par les Inti- 
més, ne pouvait concerner et s'adresser à des tiers et à une dé- 
couverte due à des tiers ; une telle allégation ne pouvait s'en- 
tendre de l'usage que I’ Appelant aurait pu lui-même avoir fait 
de cette sorte de poêle dont il se dit l'inventeur, en en dispu- 
sant par vente. Dans l'un des statuts provinciaux qui règlent 
les droits de patente, savoir, 12 Vic. c. 24, il est fa.t mention 
de deux cas où une patente peut étre affectée par le fait que 
la découverte ou invention assurée par telle patente, était 
connue et en usage avant l'époque à laquelle la patente a été 
demandée. Dans les sections 1 et 2, il est dit que, si une per- 
sonne découvre ou invente un art ou manufacture nouvelle, 
non connue ou employée par d'autres personnes en cette pro-. 
vince, avant lu date de cette découverte ou invention, alors telle 
personne aura le droit d'obtenir un brevet d'invention lui accor- 
dant un privilège pour telle invention ou découverte. Dans la 
section 12 du mêine acte, il est fait allusion à l'achat, à l'usage et 
vente d'une invention antérieurement à la demande d'une 
patente par l'inventeur. L'achat, la vente ou usage, y est-il dit, 
qu'on aura fuit de la dite invention, antérieurement à la de- 
mande d’un brevet, ne seront point considérées comme ayant 


480 RAPPORTS JUDICIAIRES REVISÉS 


l'effet d'annuler tel brevet, à moins qu'il ne soit prouvé qu'il a 
été fait abandon au public de la dite invention, ou que le dit 
achat vente ou usage qu'on a fait de la dite invention a eu lieu 
ou existait, plus d’une année avant la demande d'une patente. 
Comme on le voit, par ces deux sections de l'acte, les mots usage 
antérieur d'une invention peuvent s'appliquer à la découverte 
de cette invention par un tiers, ou à l'usage de l'invention pur le 
public sur l'abandon qu'en aurait fait l'inventeur. Si l'inteu- 
tion des Intimés était de prétendre que l'Appelant avait fait 
abandon au public de son invention ; ou, encore, si leur inten- 
tion était de prouver que le public avait fait usage de la dé- 
couverte de l’Appelant avant le commencement de l'année qui 
a précédé la date de son application pour une patente, et qu'à 
raison de cela l'inventeur était censé avoir abandonné son 
droit et se trouvait déchu de tout privilège, ils devaient en 
faire un moyen de défense, et le Jury devait être apppelé à se 
prononcer sur ces faits. Si le tribunal est d'opinion que, 
d’après la contestation telle que liée entre les parties, et d'après 
l'articulation de faits, les Intimés étaient justifiables d’invo- 
quer, dans leur motion pour un nouveau procès, le moyen qui 
les a fait réussir, il sera facile à l’Appelant de faire voir qu'il 
n'y avait rien de sérieux dans ce moyen, et que la cour infé- 
rieure a fuit une fausse application de la loi en le déclarant 
valable. L'Appelant admet que, vers l'automne de 1856, ila 
vendu des poêles doubles par lui manufacturés d'après le prin- 
cipe même de celui pour l'invention duquel il a demandé une 
patente le 26 mais 1857,et qui lui a été accordée en mai de 
la même année. L'Appelant était l'inventeur du poêle qu'il a 
vendu dans l'automne de l'unné 1856, mais il est constaté 
par la preuve, qua cette époque, le poêle n'était pas encore 
parfait. L'Appelant a poursuivi son idée d'invention et est 
parvenu, et est parvenu pendant l'hiver de l’année 1857, à 
faire le perfectionnement de son poêle, après quoi il s’est 
adressé au gouvernement pour obtenir son brevet d'invention. 
Les poêles qu'il a vendus pendant l'automne de l’année 1856, 
n'avaient point les plaques latérales détachées du corps du 
poêle. Il a perfectionné cette partie de son invention avant 
que de demander sa patente, en rendant les plaques latérales 
du bas de son poêle détachées et en les assujettissant au moyen 
de crochets; par ce dernier moyen, il parait à l'intensité du 
feu. La plaque, détachée et retenue par des crochets, cède à 
l'action de la chaleur sans casser, tandis que la plaque non 
détachée y résisterait moins facilement Ainsi, quand l’Ap- 
pelant a manufacturé et vendu des poêles, dans l'automne de 
‘année 1856, son invention ou découverte pour laquelle il a 
plus tard obtenu un brevet, n'était pas encore à sa jerfec- 
tion. Ainsi, ce n'a pas été pour le poêle manufacturé en 1856 
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que l’Appelant a obtenu sa patente ; ¢’a été pour le poêle 
ertiérement perfectionné qu'il a obtenu son brevet d’inven- 
tion ; et, de ces faits, l'Appelant peut logiquement conclure que 
la vente par lui faite de ces poêles en 1856, mais avant la date 
de son brevet, ne pouvait invalider tel brevet. L’Appelant 
admet qu'il a, en effet, six mois avant la date de son ap- 
plication pour un brevet, vendu des poêles de son invention, 
mais il énonce, comme proposition légale, que le fait que 
l'inventeur d'un art ou d'une manufacture a vendu la chose 
par lui inventée avant d’avoir demandé son brevet d’inven- 
tion, ne peut faire annuler tel brevet, sil est prouvé, que la 
vente qu'il a ainsi faite de sa découverte ou invention l'a été 
dans l'année qui a précédé son application pour lettres pa- 
tentes, c'est là un droit qui lui a été garanti par notre légis- 
lature. Dans la section 1 de l'acte 12 Vic., c. 24, qui a rapport 
aux inventions et aux brevets qui doivent être accordés à cet 
égard, on lit ce qui suit: “ Toute personne sujet de Sa Majesté 
“et résidant en cette province, qui, après avoir découvert ou 
“inventé quelque art nouveau et utile, dans quelqu’art, ma- 
“ chine, manufacture ou composition de matière, ou quelque 
“ amélioration nouvelle et utile dans quelqu’art, machine, 
“ manufacture ou composition, ou dans le } rincipe d'aucune 
“de ces choses, et qui n'aura pas été connue ou employée par 
“ d'autres personnes en cette province avant lu dite décou- 
“verte et invention, ct non pas lors de la demande d'un 
“ brevet ou putente par l'inventeur, tel inventeur pourra ob- 
“ tenir une patente, etc.” Comme on le voit, par cette première 
disposition de l'acte, c'est à la date de la découverte, et non pas à 
la date de lu demande du brevet que les mots connu ou employé 
pur d'autres personnes avant la découverte, s'appliquent. Dans 
l'espèce actuelle, si le poêle Bernier eut été connu ou employé 
par d'autres, avant la date de la découverte de l'Appelant, il 
est évident qu'il n'aurait pu obtenir son brevet, ou que, du 
moins, te: brevet serait nul ; mais rien de tel n’a été prouvé. 
La section 12 du chapitre du même acte, 12 Vict., est plus 
explicite encore ; on y lit ce qui suit: “ L'achat, la vente ou 
“ l'usage qu'on aura fait de la dite invention antérieurement à 
“ la demande d'une patente ou brevet, comme susdit, ne seront 
“ point considérés coinme ayant l'effet d'annuler la dite pa- 
“ tente ou brevet, à moins qu'il ne soit prouvé qu'il a été fait 
“an abandon au public de la dite invention ou que le dit 
“ achat, vente ou usage qu'on a fait de la dite invention a eu 
“ lieu, ou existait plus d'une année avant la dite demande 
“ d’une patente ou brevet.” Si on applique cette dernière 
clause du statut au cas qui nous occupe, on ne trouvera guère 
de difficulté à adopter l'opinion que la vente que l’Appelant a 
pu faire de son poêle, six mois avant sa demande pour une 
TOME VI. 31 
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patente, n’a pu vicier telle patente. Les Intimés ont prétendu 
se soustraire à l'effet de cette clause de notre statut provincial 
par de nombreuses citations du droit anglais qui vont à dé- 
montrer que toute connaissance que l'inventeur d'aucun art 
ou mañufacture a donné de son invention ou découverte au 
public, avant que de demander son brevet d'invention, le rend 
non recevable dans telle demande. Ces décisions ne peuvent 
avoir d'influence sur la décision de la présente cause. Les diffé- 
rents statuts impériaux qui ont servi de base à ces décisions, 
contenaient des dispositions différentes des statuts canadiens 
Dans la mère patrie, les nombreuses applications faites tous les 
jours pour des brevets d'invention, ont nécessité à cet égard, 
l'application d’une loi aussi stricte que protectrice, et de là, sans 
doute, la raison pour laquelle aucun des statuts impériaux n'a 
contenu des dispositions accordant un privilège à un inventeur 
qui a fait connaître au public sa découverte avant que de de- 
inander sa patente. Les Intimés ont encore tenté de se sous- 
traire à l'effet de notre statut déjà cité, en signalant l’énoncia- 
tion contenue dans les lettres patentes accordées à l'Appelant 
‘où il est dit (dans l’allusion faite à une découverte). “ The 
same not being, at the time of the application for a patent, in 
public use or on sale in our suid province, with his consent 
or allowance as the inventor or discover thereof.” Votre titre 
même, ont-ils dit, fait voir que la connaissance que vous pou- 
viez avoir donnée au public de votre invention avant la date 
de votre demande d'un brevet, vous rendait non recevable à 
faire une telle application. Votre condition se trouve faite par 
le contenu des lettres que vous produisez, et, ajoutent-ils, il 
appert, par les mémes lettres, que vous les avez obtenues par 
dle fausses représentations, notamment en ayant déclaré (sui- 
vant qu'il appert dans telles lettres) que votre invention 
n'avait jamais été mise en usage avant votre demande d'un 
brevet. Au preinier coup d’ceil, cette prétention pouvait pa- 
raitre plausible, mais au fond elle était spéciense. La forme 
adoptée dans ces lettres patentes est celle qui était usitée sous 
une loi differente de celles sous lesquelles l’Appelant a fait son 
application : et, au lieu de reproduire textuellement, dans ces 
lettres, les dispositions concernant les inventions ou décou- 
vertes, contenues dans l'acte 12 Vict., on y a laissé l’ancienne 
forme. Mais, quoi qu'il en soit, on ne peut se tromper sur la 
portée de ces lettres patentes ; elles ont été accordées sous Îles 
dispositions des actes provinciaux, 12 Vict., ch. 24, et 14 et 15 
Vict., ch. 79. Si, duns ces lettres qui réfèrent à ces statuts, il 
est par erreur omis quelques dispositions de l'acte, ou encore, 
si en y référant on déclare plus qu'il n’est exigé pur ces actes, 
et si on y a inséré quelque chose d’erroné, ce n'est point là ce 
qui doit guider les parties, c'est la loi elle-même à laquelle il 
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est référé dans ces lettres. Il est évident que les mots conte- 
nus dans la patente, “not being in use or on sale before the 
application,” ne sont point ce qu ils auraient dû être pour se 
trouver conformes au contenu de la 12e section, de la 12e 
Vict., ch. 24. Mais quelle conclusion tirer de l&? tout simple- 
ment que le statut a été mal cité dans le brevet. Quant à de 
fausses représentations, on ne peut conclure qu’il y en ait eu 
de faites par |’Appelant, à raison de l'énoncé que Yon trouve 
dans les lettres, que cette invention n'avait jamais été mise 
en usage avant. En référant à la sect. 5e de l'acte 14 et 15 
Vict., ch. 79, on voit que pour obtenir une patente, l'applicant 
n'est tenu qu'à une seule formalité, celle de faire une déclara- 
tion solennelle qu'il croit vraiment qu'il est le véritable inven- 
teur de lu chose. Le fait que les lettres patentes contiennent 
pus quil n'était nécessaire d'y insérer pour accorder un privi- 
ège à l’Appelant ne peut porter atteinte aux droits de ce der- 
nier. D'ailleurs, quelle crainte'l'Appelant aurait-il pu avoir 
pour l'empêcher de déclarer que son poële etait déjà connu 
depuis six mois avant la date de son application, quand cette 
déclaration, d'après notre statut, ne pouvait lui causer d’en- 
trave. 

LAFONTAINE, Juge-en-Chef : En 1857, des lettres patentes 
ont été accordées à l'Appelant, lui donnant le privilège de ma- 
nufacturer et de vendre, pendant 14 ans, une certaine espèce 
de poêle dont il se disait l'inventeur. L'objet de son action 
était de recouvrer des Intimés des dommages-intéréts, à raison 
de l'infraction de ce privilège. Le procès a été instruit devant 
un corps de jurés dont le verdict a adjugé à l’Appelant la 
somme de £5; et les Intimés ayant fait motion pour un nou- 
veau procès, cette motion a été accordée par le jugement dont 
est appel. Ce jugement ne repose que sur un seul motif. La 
déclaration du jury énonce que l’Appelant est l'inventeur du 
poêle en question, qu'il a obtenu le privilège dont il s’agit ; 
que les Intimés ont, dans le temps indiqué, violé le dit pri- 
vilege ; qu'en répondant," nous ne savons pas,” à trois chefs de 
l'articulation de faits, le juré à déclaré que les Intimés 
n'avaient pas prouvé des énoncés essentiels de leurs exceptions, 
entre autres que le poêle eût ét: connu et en usage depuis plus 
de six ans avant la date de l'application pour l'obtention des 
lettres patentes, etc. Il est cependant vrai, et l’Appelant 
l'admet lui-même dans son factum, qu’il avait vendu des poêles 
de son invention, mais seulement six mois avant la date de 
son application. Ce fait ne saurait vicier les lettres patentes 
de l’Appelant, car il est protégé par le statut provincial. Il 
eut été nécessaire, selon les disposition du statut, que les 
Intimés eussent au moins prouvé que l’Appelant avait fait au 
publie un abandon de son invention, et que la vente qu'il 
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avait faite de ses poèles, avait eu lieu, ou que l'usage en exis- 
tait plus d’une année avant la demande du brevet. Ainsi les 
autorités cités par les Intimés, puisées dans une législation 
différente de la notre à cet égard, ne peuvent être d'aucun 
poids dans cette contestation. Je suis done d'avis que le verdict 
du jury aurait dû être homologué, et la motion des Intimés 
rejetée. Je suis encore disposé à maintenir cet avis pour une 
autre raison; c’est que le moyen sur lequel repose le juge- 
ment n’est pas un moyen qui ait été invoqué spécialement 
dans les défenses des Intimés, ni compris de méme dans l'ar- 
ticulation de faits qui a été soumise au jury. Je ne pense pas . 
qu’on doive, dans un procédé subséquent du verdict, invoquer 
un moyen qui aurait dû être articulé dans la contestation que 
les parties ont jugé à propos de faire, et qui cependant nen 
fait point purtie. 

MEREDITH, J.: The first witness for Plaintiff (now Appellant) 
proves that, more than six months before the date of laintiffs 
application for a patent, Plaintiff sold more than 200 stoves 
in all respects similar to the stove for which Plaintiff obtained 
a patent, the date of the application for the patent being the 
26th March, 1857, and the 200 stoves having been sold in the 
summer of 1856. Appellant, in one part of his factum, says: 
“les poêles qu’il a vendus pendant l'automne de l'année 1856 
“ n’avaient point les plaques latérales détachées du corps du 
“ poêle.” But this is not proved, and in the lower part of page 4 
of his factum, Appellant expressly admits,“ qu'il a en effet, 
“ six mois avant la date de son application pour un brevet, 
“ vendu des poêles de son invention.” “ Mais i énonce comme 
“ proposition légale que le fait que l'inventeur d'un art ou 
“ d’une manufacture a vendu la chose par lui inventée avant 
“que d'avoir demandé son brevet d'invention, ne peut faire 
“ annuler tel brevet s'il n’est prouvé que la vente qu'il a ainsi 
“ faite de sa découverte ou :nvention l’a été dans l’année qui 
“a précédé son application pour lettres patentes, c'est la un 
“ droit qui lui est garanti par notre législature.” 

In support of this view, Appellant refers to the 12th section 
of the provincial statute on this subject, 12 Vic., ch. 24, which 
is in the following words: “ And be it enacted that every 
“person as aforesaid or corporation established in this pro- 
“ vince who has or shall have purchased, constructed, invented 
“or discovered as aforesaid any new machine, manufacture 
“or composition of matter prior to the application for a 
“ patent therefor by a person claiming to be the inventor or 
“ discoverer thereof, shall be held to possess the right to use 
“and send to others to be used the specific machine, manu- 
“ facture, or composition of matters so made, purchased or 
“ introduced without liability therefore to the patentee or any 
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“ other person interested in such invention. And no patent 
“ shall be held to be invalid by reason of such purchase, sale 
“ or use prior to the application for such patent as aforesaid 
“except on proof of abandonment of such invention to the 
“ public, or that such purchase, sale or prior use had been or 
“ existed for more than one year prior to such application for 
“ a patent.” For the proper understanding of this section, it is 
necessary to bear in mind that the right to obtain a patent 
has been made by our legislature in accordance with the 
general principles of law on this subject to depend upon two 
conditions; the first being that the new or useful art or 
machine &c., discovered or invented, must not have been 
known or used in this province by others before the discovery 
or invention thereof by the petitioner for x patent ; the second 
condition being that such new and useful art or a machine &c., 
must not, at the time of the upplication for a patent, be in 
public use or on sale in this province with the consent or 
allowance of the petitioner ; the words of the law are : “ the 
“ same (viz: the new and useful art or machine &c.), not being 
“ known or used in this province by others before his or their 
“ discovery or invention thereof, and not at the time of the 
“ application for a patent, in public use or on sale in this pro- 
“ vince with his consent or allowance as the inventor or dis- 
“ coverer therevf.” The same discovery may, be made about 
the same time by two or more persons, although there may 
be but one application for a patent; and the 12th section of 
the statute contemplating case of that kind protects the rights 
of a person who may have purchased, discovered or invented 
any new and useful art or machine without having obtained 
any patent for such discovery; and this, although a patent 
may afterwards be obtained for the discovery or invention of 
the same art or machine by another person: but the same 
section also provides for the protection of the patentee by 
declaring that “ no patent shall be held to be invalid by 
“ reason of such purchase or sale prior to the application for 
“ such patent as aforesaid, except on proof of abandonment of 
“ such invention to the public, or that such purchase, sale or 
“ prior use had been or existed for more than one year prior 
“ to the application for a patent.” This proviso limits to some 
extent the operation of the first of the conditions upon which 
a patent be granted, namely, that the art or machine must not 
have been known or used in this province by others before 
the discovery or invention thereof by the petitioner for a 
patent, but it has no bearing upon the second condition, that 
the art or machine must not, at the time of the application 
for the patent, be in public use or on sale in this province with 
the consent or allowance of the petitioner. 
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When the 12th section of the statute is read in connection 
with the first, I think it is sufficiently plain that the purchose, 
construction, invention, or discovery spoken of in the 12th 
section, is a purchase, construction, invention or discovery 
made by some person other than the patentee, or than the 
persons represented by him, and it does not follow that, be- 
cause a sale by a third party over whom the patentee had no 
control does not vitiate a patent, that the patent should be 
held good although the art or machine patented, at the time 
of the application for a patent, was in public use in this provin- 
ce with the consent or allowance of the petitioner and in con- 
sequence of sales made by himself. There is no principle of 
law better established than that the public use of an act or 
invention, at any time before the date of the patent im 
which it is comprised will be sufficient to render the patent 
void ; indeed the crown has no power to grant a privilege as 
to any “ known art or trade.” Hindmarsh, in his work on pa- 
tent privileges (pp. 103-108), lays down the law on this subject 
in almost the above words ; and, at page 106, the same author 
says : “ The novelty of an art or invention is therefore required, 
“ both by the common law and by the statute of monopolies, 
“in order to make it the lequl subject of a patent privilege; 
“and the want of novelty in an invention granted by patent 
“also renders the grand void, not only for want of conside- 
“ration but also by force of the condition upon which it was 
“ made.” In the application of these principles to the pre- 
sent case there does not seem to me to be any thing unrenson- 
able. Appellant swore that, six months previous to his appli- 
cation for a patent, he sold 200 stoves in all respects similar 
to the stove for which he afterwards, obtained a patent. Each 
of the purchasers of these 200 stoves had a right, before the 
granting of the patent, to make use of his stuve as a model or 
for any other purpose : and to give to others the same rights 
in relation to his stove that he had himself. Under these cir- 
cumstances, [am of opinion that the court below could not do 
otherwise than hold that the stove in question was, at the 
time of the application for the patent, in public use in this 
province, with the consent or allowance of the patentee, and 
therefore that the patent was void. The english authorities 
on this point are conclusive. In Wood vs. Zimmer, 1 Holt N. 
P. C. 158, Lord Chief Justice Giprs said : “To entitle a man 
“ to a patent, the invention must be new to the world. The 
“public sale of that which is afterwards the subject of a 
“ patent, though sold by the inventor only, makes the patent 
“void.” In Morgen vs, Seward, Baron Parke, in delivering 
the judgment of the Court of Exchequer, said : “ That, if the 
* patentee himself had before his patent constructed machines 
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“(made according to the invention) for sale, as an article of 
“commerce, for gain to himself, and been in the practice of 
“selling them publicly, that is to say, to any one of the public 
“who would buy, the invention would not been new at the 
“ date of the putent.” In the case of Lash vs. Hague, 7 Dun, 
495, 1 Webs. R 202,“ Lord Abinger, Ch. Baron, held that a 
“ sale to any one individual would be sufficient to avoid a sut.- 
“ sequent patent ”; and the same learned judge held, in Car- 
penter vs. Smith, 9 M. and W. 300, and observed: “ That one 
“ instance of a public sale for profit of articles made accord- 
“ing to an invention is such a public use and exercise of 
“ the invention as will invalidate a subsequent patent for it.” 
The learned counsel for Appellant felt and indeed admitted 
the force of these authorities, but contended that the 12th 
section of our statute placed the present case beyond their: 
reach ; I think, however, that I have shown that that pro- 
vision of law cannot have the effect attribuated to it by the: 
learned counsel for the Appellant. It has also been conten- 
ded by Appellant that the pleadings do not put in issue 
the fact that the stove for which the Appellant obtained 
a patent was at the time of the application for that pa- 
tent in public use in this province with his consent. I find 
that, in the first of the Respondent's pleas, it is alleged “ Que 
“Ja manufacture ou composition du dit poêle était connue 
“ et employée longtemps avant sa demande pour son prétendu 
“ brevet d'invention.” And, in the second of the Respondent’s 
pleas, it is alleged “ que le prétendu brevet allégué par le 
“ Demandeur a été obtenu par fraude et d’une maniere subrep- 
“ tice et pour aucune cause valable.” These pleas ought pro- 
bably to have been more special as to the point in question ; 
but as they were not demurred to or otherwise objected to on 
that ground, and as the parties have gone to evidence under 
them, I think it was too late to raise any objections as to the 
form of the pleas. For these reasons, I am. of opinion that the 
judgment of the court below ought to be confirmed, for the 
reason therein stated, namely that the stove for which Ap- 
pellant obtained a patent was in public use in this province, : 
with his consent at the time of his application for that patent. - 

Duvat, J.: The verdict ought to be set aside, because it is 
not satisfactory : the question submitted to the jury are too 
complicated and too numerous: it 1s not to be supposed that - 
persons of the ordinary intelligence of Jurors called upon to : 
decide such cases can understand and answer the whole of 
such questions in their relative bearing towards each other. - 
The consequence is that if counsel will not frame their ques- - 
tions in a more simple manner and limit their number to the 
real points in issue, it must lead to confusion in the answers. 
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The court have already been obliged to set aside verdict for 
being contradictory, and this must happen unless the questions 
be properly framed. The answers in this case are such as 
should not have been receiped from the jury. If I had taken 
the trial, 1 would have told them as I did on an occasion of a 
trial at Quebec,“ I cannot receive such answers; you must 
“ give proper answers to the questions submitted.” The jury 
say “ I don't know ” to some of the question. These are not 
answers. There is in the scotch law the verdict of not proven, 
which would answer here, and if the jury had answered that 
the facts were not proven I would have sustained them in it. 
When I presided as a judge in the Superior Court at Quebec, 
I had occasion to call the attention of the gentlemen of the 
bar on this subject, and did all in my power to enforce com- 
pliance with my views in the jury trials there, and I would 
take occasion to remind the gentlemen of the bar of the great 
necessity for the questions being properly put and in small 
number. Appeal dismissed ( 5 J., p. 29.) 
LEBLANC and Cassipy, for Appellants. 
LAFRENAYE and Papin, for Respondents. 


ASSIGNATION. 
SUPERIOR COURT, Montreal, 27th February, 1858. 
Coram Day, J. 


GIGON vs HOTTE. 


Held : That the designation of Defendant’s residence in writ of sum- 
mons as Saint-Jean-Baptistr, when, in fact, he resided in Sutnt-Jean- 
Baptiste de Rowville,” is sufficient. (1) 


This was an exception à la forme fyled by Defendant on 
the ground that he was described in the writ of summons and 
return as residing in the parish of Saint-Jean-Baptiste, 
whereas the proper name of the parish where he resided was 
Saint-Jean-Baptiste de Rowville. At enquéte, it was proved 
that, in the district of Montreal there are two parishes bearing 
the name of Suint-Jean-Baptiste, namely, Saint-Jean-Bap- 
tiste de Rouville and Saint-Jeun-Baptiste de Roxton. 

Day, J. : I see no false description here. The Defendant un- 
doubtedly lives in the parish of Saint-Jean-Baptiste ; and, 
although it is proved that there are two parishes of that name 


(1) V. art 49 C. P. C. 
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in the district, the one in Rouville and the other in Roxton, it 
does not follow that the simple description, “ Saint-Jean-Bap- 
tiste,” 1s bad. Moreover, Pigeau says that there is no necessity 
for describing the residence of the Defendant. Exception dis- 
mnissed. (2 J., p. 193, et 8 D. T. B. C.,, p. 271.) 

LEBLANC and Cassrpy, for Plaintiff. 

CARTIER, BERTHELOT and POMINVILLE, for Defendant. 


CAPIAS.—PROCEDURE. 


SUPERIOR COURT, Montreal, 27th February, 1858. 


Coram Day, J. 
MALO vs. LABELLE. 


Held, in an affidavit for capias, pendente lite, that a reference to the 
declaration fyled in the cause for the cause of debts is sufficient. (1) 


This was a motion to quash a writ of capias ad responden- 
dum, on the ground, that it did not appear, by the affidavit, 
that any legal or sufficient cuuse of debt existed to justify 
the issuing of the writ, inasmuch as the affidavit, in effect, 
merely stated that the Defendant was indebted in a particular 
sum of money, for the reasons mentioned in the delaration 
in the cause. Motion to quash rejected. (2 J., p. 194.) 

CHERRIER, DoRION and DoRION for Plaintiff. 

LAFLAMME, LAFLAMME and BARNARD, for Defendant. 


PROCEDURE.—AMENDEMENT. 
SUPERIOR CouRT, Montreal, 27th February, 1858. 
Coram Day, J. 


BOUDREAU vs. LAVENDER. 


Held: That where it results from the proof that the allegations do not 
correspond precisely with the facts proved, that the declaration may be 
amended on payment of 50s. costs, without prejudice to the evidence, and 
with power to Defendant to replead within eight days. (2) 


This was a motion to amend Plaintiffs declaration, in con- 
sequence of the proof not according precisely with the allega- 


(1) V. art. 798 et 802 C. P. C. 
(2) V. art. 320 C. P. C. 
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tions of the declaration, and particularly in regard to the date 
of a note on which the action was partly based. 

Day, J.: I see no difficulty in granting this motion, and it is 
granted on payment of 50s. costs, and without prejudice to the 
evidence, with the right also to Defendant to replead within 8 
duys. Motion granted. (2 J., p. 194.) 

CHERRIER, DoRION and Dorion, for Plaintiff. 

Monk and Macrae, for Defendant. 


PROCEDURE.—DECLARATION. 
SUPERIOR COURT, Montreal, 27th February, 1858. 


Coram Day, J. 
WeEstrop vs, NICHOLS et al. 


Held : That when the particulars of Plaintiffs’ demande are not dis- 
closed by the declaration, and no bill of particulars is therewith fyled, 
such bill of particulars may be fyled at the enguéte, if the Defendants, 
instead of moving to-disiiss, plead to the action. 


This was a motion to reject certain bills of particulars 
fyled by Plaintiffs at enquzte, on the ground that they should 
have been fyled with the declaration and were fyled without 
leave of court, and, on a day on which they could not, ac- 
cording to the rules of practice, be so fyled. 

Day, J.: This motion comes too late. The exhibits referred 
to were fyled before Plaintiffs’ commission rogatoire in which 
Defendants joined, was sued out. Besides, Defendants, under 
the rules of practice, might have moved to dismiss Plaintiffs’ 
action as being unsupported by any Dill of particulars, 
instead of which they pleaded to the declaration, and thus 
waived the necessity of fyling such bill of particulars at the 
return of the action. Motion rejected. (2 J., p. 195.) 

RosE and Monk, for Plaintiffs. 

A. and W. ROBERTSON, for Defendants, 


VENTE.—FRAUDE. 
SUPERIOR COURT, Montreal, 27th March, 1858. 


Coram Day, J. 


CUMMING et al. vs. MANN, and SMITH et al., Opposants. 


Held : That a sale omnium bonorum, made by a frader whilst noto- 
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riously insolvent, and after meetings of his creditors which failed to 
resnit in any unanimous arrangement, to two of his creditors who (as 
the sole consideration for such sale) became responsible for the pay- 
nent of the dividend he was desirous of paying, by giving their notes 
for an amount sufficient to cover the dividend, all of which notes actu- 
ally paid were so paid ont of the proceeds of the eales of a portion of the 
goods gssigned, is not either a similated sale or a sale in fraudem credito- 
rum. (1) 

2. That an assignment of the interest of the bankrupt in his lease is 
a sufficient delivery in law of the goods sold as above, as against credi- 
tors or other third parties, and precludes, the necessity of a déplacement 
or other species of tradition réelle. 


This was an opposition à fin d'annuler fyled by Opposants, 
John Smith and Joseph M. Ross, to a seizure of household 
furniture and goods, in a house in Notre-Dame street, of this 
city, occupied by Defendant, and of goods in a shop in McGill 
street, which the sheriff returned to be also in the occupation 
of Defendant. The opposition alleged, that, by a deed of sale 
and transfer executed on the 24th day of October, 1855, before 
Gibb and colleague, notaries, Defendant sold to Opposants the 
whole of the moveable property which he then possessed, and 
which was lying partly in the premises, No 120, Notre Dame 
street, and partly in the premises No 74, McGill street, for 
and in consideration of the price or sum of £2181 168, which 
Opposants undertook to puy, at the times in said deed stated, 
by certain negotiable notes of Opposants, then and there deli- 
vered to Defendant, and which were, in so far us they had 
natured, paid by Opposants to the holders thereof, in and by 
which deed it was also alleged that Defendant had duly trans- 
ferred to Opposants his interest in the leases he then held of 
the two premises uforesaid ; that, after the execution of said 
deed, Opposants had taken due delivery of all the property 
assigned, and that, ever since the date of the deed, the busi- 
ness had been carried on in the Notre-Dame street premises 
by Opposants and their clerks, and likewise in the McGill 
street premises from the date of the deed to the expiry of the 
lease of those preinises, when the stock was removed into cer- 
tain other premises leased by Opposants in their own names; 
that the property seized was composed, in part of a portion 
of the property originally assi ned, and in part of goods pur- . 
chased by Opposants with their own money since the date of 
the deed. 

Plaintiffs contested the opposition, and averred, in effect, 
that, ut the time of the execution of the pretended deed of sale 
and transfer, in part recited in the said opposition, Defendant 
was and, for more than six months immediately proceeding 
that dute, had been, to the knowledge of Opposants, notorious- 


(1) V. art. 763 C. P. C, 
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ly insolvent, en déconfiture, and that Plaintiffs were then, and 
had been, for several years previously, to the knowledge of 
Opposants, creditors of Defendant, in respect of the debt for 
which judgment wus rendered in the cause against Defendant, 
on the 31st day of May, 1856; that said pretended deed was 
so executed by Defendant, for the purpose of defrauding 
certain of his creditors; and especially Plaintiffs, and of pre- 
venting, if possible, the exercise, in due course of law, of Plain- 
tiffs’ remedy against the property pretended to be conveyed 
by such deed, in satisfaction of Plaintiffs’ said debt, such pro- 
perty so pretended to be conveyed being in fact all the estate 
and property whatsoever of Defendant which he then owned 
and possessed or to which he was in any way entitled; that 
the pretended price, stipulated in and by said pretended deed 
_ to be paid by Opposants, was far below the real value of said 
property and estate; that, at the time of theexecution of said 
pretended deed, Opposants well knew all the premises aforesaid, 
and became parties to said pretended deed for the mere purpose 
of aiding and abetting Defendant in his attempt aforesaid 
to defraud his creditors plaintiffs ; that, moreover, no tradition 
réelle, ever took place or was made of the aforesaid property 
and estate to Opposants, and that, on the contrary, notwith- 
standing the execution of said pretended deed, Defendant, then, 
and at all times thereafter, continued in the absolute physical 
possession of the whole of such property and estate ; that the 
said pretended deed was a mere simulated deed and was, as 
regards Plaintiffs and the seizure by them effected in the cause, 
wholly inoperative, null and void, and ought so to be declared 
by the court, and, so far as might be necessary, be rescinded 
and set aside; that, at the time of the seizure of the movea- 
ble effects seized in this cause, under and by virtue of the 
writ of execution therein issued, all and singular the ufore- 
said moveable effects were and had been, for a long time pre- 
viously, in the absolute physical possession of Defendant, and 
were not in the possession of Opposants. 

The Opposants replied specially : That, at the time of the 
execution of said deed of sale of the 24th October, 1855, 
Opposants gave to David Mann the full value of the goods 
thereby made over to them, and that David Mann divided the 
price so obtained for the goods amongs his creditors, and, 
among the rest, offered to Plaintiffs their share of such price 
and value: that, at the time of the seizure of the said goods, 
Opposants were in possession of the same, and David Mann 
was their clerk and servant in their employ, and real delivery 
had .been and was made to Opposants; that said sale was 
not made to secure any preexisting debt, but that full 
value was given at the time of the execution of said deed 
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of sale; that whether David Mann was or was not able to 
pay his debts, of which Opposants were ignorant, Oppo- 
sants purchased the goods and effects in good faith, and paid 
the full value of the same to Mann, at the time of the execu- 
tion of said deed, and that the proper share of such value or 
price was offered to Plaintiffs by Mann, and the rest divided 
among his creditors ; and that the said sale was made in per- 
fect good faith, and its consideration of x bond fide value 
given by Opposants, and without any intention or purpose of 
defrauding Plaintiffs, or of preventing them from prosecuting 
any just claim they might have against Mann. 

Monk, Q. C., for Opposants: The questions raised by 
Plaintiffs’ contestation may be reduced to two, namely, 
whether the deed invoked by Opposants was a simulated or 
fraudulent deed, and, if not, whether there has been sufficient 
delivery in law of the property conveyed by that deed. On the 
first point, I apprehend the court can have little or no hesita- 
tion. There can be no doubt that so far from its being proved 
that the deed in question is a simulated one, it is clearly and 
satisfactorily established in evidence that the purchase was 
made by Opposants in good faith, and was in fact a serious 
and bond fide transaction. These gentlemen, who are two of 
the most respectable merchants in this town, gave full consi- 
deration for this purchase, by placing in the hands of Mann 
their negotiable promissory notes for no less an amount than 
£2181 168. and by retiring those notes at maturity by their 
own checks on the City Bank. Moreover, there was not only 
no secreey about the transaction ; but the whole matter was 
conducted in the most open manner, and with the entire ap- 
probation of the great mass of Mann's creditors. Indepen- 
dently. however, of the special considerations that may be 
urged in the present case in support of the position assumed 
by Opposants, I would refer the court with confidence to the 
judgment of the Court of Appeals, in the case of Sharing vs. 
Meunier, which will be found reported in 5 R. J. RB. Q., p. 222. 
This was a judgment confirming a judgment of this court 
which sustained a deed of sale which had been executed under 
circumstances somewhat analogous to those in the present 
ease. And, on the second point, I feel satisfied the court will 
have equally little hesitation. It would appear that, by the 
deed, Mann transferred to Smith and Ross all his interest in the 
leases he then held of the premises in which the property 
transferred was lying. and one of these leases having expired 
(namely the one in McGill Street), Opposants actually leased 
other premises in that street, to which they removed the goods 
which were on hand at the time in the former premises. 
What better form of tradition can be required than this ? The 
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transfer of the leases had surely the legal effect of vesting the 
possession of the premises leased in Opposants, and no dépla- 
cement, such as contended for on the other side, could be at all 
requisite or necessary under such circumstances. Moreover, 
the property seize here forms but a very small portion of 
the original stock sold by the deed of October, 1855, and was 
in the nain composed of goods bought and paid for by Oppo- 
sunts themselves at various periods since that time. 

BETHUNE, for Plaintiffs: In order to the proper under- 
standing of this case, it is necessary to explain that Mann 
failed twice, once in December, 1853, and again in July, 1855. 
Under the first failure, a composition was agreed to of 158 in 
the pound, payable in 15 monthly instalments, eight of which 
only were paid before the second. failure. At the meetings of 
creditors held after the second failure, it was proposed to pay 
all those whose claïins had accrued after the first failure 8a. 1n 
the pound, and 4s. in the pound on the balance of such claims 
after deducting the 8s. and to pay all those whose claims had 
not so accrued 4s, in the pound, only on the balance of their 
claims, after deducting the 8s. already received. The injustice 
of this proposal, as regards those who were merely creditors 
under the tirst failure, will appear manifest by one simple 
illustration. For exemple, Whitney, was a creditor subsequent 
to the first failure to the extent of £600, out of which he was 
paid in cash between the two failures (a period of some 18 
months only no less an amount than £400, or 13s. 4d. in the 
pound, and by this proposal he was to be paid 8s. in the 
pound on the balance, remaining after deduction of these 
£400, namdly, on £200, and 4s. in the pound, on the balance, 
whereas, on the other hand Plaintiffs, who were old creditors, 
and others in the same position, and who had received only 8s. 
in the pound on their original claims, the last instalment of 
which was paid as far back as January, 1855, were, by this 
proposal, to be paideonly 4s. in the pound on their balances. 
Quite a number of other new creditors have been also exa- 
mined, including Opposants themselves, who acknowledge to 
have likewise been Paid between the two failures considerable 
sums of money, and in no instance less than 7s. in the pound. 
On account of the manifest injustice of this proposal, to say 
nothing of its utter illegality, Plaintiffs and several others de- 
clined the offer, and in consequence, the deed of the month of 
October, 1855, was executed, for the purpose of placing the 
Defendant's property beyond the reac of the dissentient cre- 
ditors, and thus coercing them if possible to accept the pro- 
posed dividend. Having thus shewn the injustice of the pro- 
posed arrangement, I shall now proceed to point out the ille- 
gality of the transaction which supervened on its rejection by 
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Plaintiffs. At the time of the execution of the deed in question, 
Mann was admittedly notoriously insolvent, to the knowledge 
of Opposants, and could not therefore legally assign to two of 
his creditors (as the Opposants were) the whole of his estate 
and property, which by law was the property or at least the 
gage of all his creditors. For this reason alone, the deed on 
which Opposants’ opposition is based is null and void in law. 
But, if there be any doubt on this point, there can be no doubt, 
from the facts disclosed by the record in this case, that the 
cleed was a simulated one, and was executed by Defendant in 
fraud of Plaintiffs and certain other of his creditors, and that 
Opposants knew all this and participated in the fraud. In the 
first place, the fact of the notorious insolvency of Mann is of 
itself a legal presumption of simulation and fraud sufficient to 
vender the deed utterly null and void, and when we superadd 
to this legal presumption the patent fact, that the deed was 
passed not only when Mann was in open and declared ban- 
kruptcy, but, after the several meetings of creditors, at 
which Opposants assisted, had failed to result in any unani- 
mous arrangement, and for the avowed purpose(as adinitted by 
Mann and John Smith, one cf Opposants, to Barry who has 
been examined asa witness for Plaintiffs) of placing the pro- 
perty beyond the reach of seizure, there is no room left for 
doubt that the deed was executed by Mann. for the purpose of 
defrauding Plaintitis and certain others of his creditors, and 
that Opposants participated in the fraud thus committed. 
The sitpulated character of the deed moreover is to be 
gathered from the fact sworn to by. Mann’s clerks, that the 
notes which were given us the upparent consideration of the 
sale were never pald by any moneys of .Opposants, but were 
paid by checks drawn by them on a special fund in the City 
Bank, which was composed solely of the proceeds of sales of 
portions of the very goods affected to be assigned by the deed, 
and likewise from the fact that Mann never abandoned the 
possession of the premises where the property was deposited, 
but continued to occupy them in every respect as if no deed 
of sale had ever been executed. In addition to all whieh, it 1s 
proved by the stutemnents now handed in that the pretended 
price stipulated in the dced was fully 75 per cent., or- £1636 7s. 
below the real value of the estate, and £314 5s. 10d. below 
even the reduced value put upon the estate by the parties 
themselves, as shewn by the schedules annexed to the deeds. 
The whole of which excess has plainly resulted in a gain to 
the debtor of an amount more than sufficient to pay Plaintiffs 
the &s. in the pound they were justly contending for. In addi- 
tion, however, to all these considerations, the deed is plaiuly 
inoperative for want of tradition. It is contended that the 
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transfer contained in the deed of all Mann’s interest in the 
leases constituted a sufficient delivery in law. How can a mere 
transfer of a party's right of lease be construed into a delivery 
over of the premises, and consequently of the contents of those 
premises, in the face of an absolute and uninterrupted reten- 
tion by such party of these very premises and their contents ! 
No authority has been cited in support of such a proposition, 
and I feel satisfied the court will agree with me in saying that 
it is wholly untenable. As regards the furniture, therefore, 
which has never ceased to be in Mann’s possession, and which 
has been seized in the same condition as when pretended to 
be sold, there can be no doubt whatever that Plaintiffs are 
entitled to succeed. As to the goods, Opposants contend that, 
inasmuch as it is impossible to distinguish among those seized 
what belonged to the old stock and what to the new purchased 
since the date of the deed, Plaintiff’s contestation must fail ; 
but a word of explanation will suffice to shew that the seizure 
of the goods must be equally sustained with that of the furni- 
ture. I take it that I have sufficiently demonstrated that the 
deed, as regards both furniture and goods, must be regarded as 
simulated and fraudulent,and therefore null and void, and that, 
for want of tradition,moreover, it failed to vest any property in 
the Opposants. Let us now examined into the facts connected 
with the purchases of the new goods. It is in evidence that 
the new goods were selected and purchased by Mann perso- 
nally, and were delivered at the respective shops in Notre 
Dame and McGill streets, occupied by him and that all monies 
paid on account thereof were paid, either, by Mann personally 
or some one of his clerks, in money, or by checks drawn by 
Opposants on the special fund inthe City Bank, composed as 
before stated, of the proceeds of sales in the two shops in ques- 
tion. It will be thus seen that not one single farthing of Oppo- 
sants own money was ever spent in connection with these pur- 
chases, and that they never were concerned in the selection 
purchase, or delivery of the goods. It is true, that a great num- 
ber of witnesses who have been examined in the interest of Op- 
posants, have stated, in examination in chief, in general terms, 
that they sold their goods to Opposants; but, when submitted 
to the test of cross-examination, they are obliged to admit 
that, instead of Opposants buying, it was, in fact, Mann who 
bought, and that the only assurance as to payment which they 
had from Opposants was a mere verbal one, and that, only 
in a very few instances, given by Ross at one time, and by 
Smith, at another, that it would be all right, or they would see 
them paid, or something to that effect. So that, at most, we 
have only Opposants proved to have promised, in an illegal 
and unbinding form, to be sureties for Mann as regards some 
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very few of the very numerous purchases made by him after 
the execution of the deed of October, 1855. The only other 
point requiring notice is the leasing of new premises in McGill 
street in the name of Opposants, but the mere fact of their 
lending their names for that purpose could never, in the face 
of an adverse physical possession of these very premises by 
our debtor Mann, and the proof of the fact that all rent paid 
was paid by Mann in the same way as the goods were paid 
for, that is either by cash or check on the special fund in the 
City Bank, constitute of itself conclusive evidence that the 
Opposants were not the bond fide proprietors of the goods 
deposited in those’ premises. (1) 

Day, J.: It is quite plain that Plaintiff's pretensions must 
rest upon some one of these three propositions ; either that the 
open and declared insolvency of Mann precluded him from 
making any valid conveyance of his property, except for the 
common benefit of all his creditors, and, consequently, that 
the deed of sale in question is for that reason alone null and 
void in law, or that the deed was a simulated one and merely 
executed for the purpose of defrauding a certain portion of 
Mann’s creditors, or that, even presuming the deed to bea 
bond fide one and not voided by the insolvency of Mann, no 
legal tradition of the property had been made, and that 
therefore, the deed was inoperative as regards Plaintitfs and 
other third parties. On the first of these propositions, I should 
say, that I know of no law in force in this country prohibiting 
or preventing an insolvent debtor froin selling his property, 
so long as no fraud is proved in the transaction. It is true, 
that the ordonnunce du commerce declared all transfers and 
sales made by bankrupts within a certuin time before their 
declared insolvency null and void ; but this was an innovation 
on the old common law of France, which can be our only 
guide here, and I am relieved from the necessity of discussing 
the principles of this latter law by the judgment of the 
Court of Appeals in the case of Sharing and Meunier, 
which was cited at the bar, contirming by an equal divi- 
sion of the jndges the judgment rendered by this court. 
This judgment has unmistakeally sanctioned the rule of law 
which I have just laid down as applicable to the present case, 
and as I am not disposed to disturb the precedent thus esta- 
blished or in any way to question its correctness, I must hold 
that the deed executed by Mann, although passed at a time 
when he was admittedly in open and declared insolvency, is 


(1) Authorites cited by Plaintiffs counsel : 6 vol. Diyexte de Justinicn, 
par Hulot, p. 414 and seq. ; Pothier, Vente, N°* 320, 1, 2 ; 7 Toullier, N° 34 
and seq. ; Bonacina & Seed, 3 vol, L. C. Law Reports, p. 446, and authorities 
there cited. 
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a legal proceeding, unless fraud has been proved to have 
accompanied it. Now, as to the character of the sale itself, I 
am clearly of opinion that it is not a simulated or fraudulent 
one, but an open bond fide transaction. Its object manifestly 
was that Defendant might be enabled to pay his creditors a 
certain dividend, and the evidence shews, that when Opposants 
gave their promissory notes, they fully intended to become 
proprietors of the goods. There was nothing like a speculation 
about the matter, and the notes were taken up at maturity, 
by Smith and Ross’s joint checks in the regular way. It had 
been said that no value was given for those notes and cheques 
that Smith and Ross merely advanced the money and then paid 
themselves back from the proceeds of the sale of the goods. 
This was a matter of no importance. Every man making a 
purchase of goods intends, as a matter of course, to pay him- 
self out of them. The sale was none the less real for this expec- 
tation. The notes were given, and if the goods had in the 
meantime perished by fire or otherwise, the notes would have 
remained, binding Opposants for their amounts. There was 
here not the least appearance of fraud, and every indication 
that Smith and Ross intended to become the owners of Mann's 
stock ; and the court’s opinion on this point, as well as on the 
former, is decidedly against Plaintiffs’ pretensions. Then, as to 
whether the tradition was sufficient to complete the sale. On 
this point also the court is against Plaintiffs; the tradition 
must be considered sufficient. Not much importance was to be 
attached to the delivery of a few of the articles symbolically 
for the whole. Had this fact stood alone, there might have 
been a good deal of doubt in determining whether the sale 
was complete or not; but there were in this instance so many 
confirming evidences of sule that the court would have no 
hesitation in declaring the contract good. At the time of sale. 
' the houses in which the goods were stored were rented by 
the Opposants, who, for the rent of one of them, gave their 
cheque to the proprietor, Ferrier, as was proved by the testi- 
mony of McFarlane. Besides, the stock made over to Opposants 
forms but a part of that seized, for much of the original stock 
had been sold off by degrees, and the store replenished with 
newly purchased goods. It was not pretended that the supplies 
received at various times could be distinguished from each 
other. And it was shown in evidence that, in the new pur- 
chases, the parties selling were paid by Smith and Ross, and 
looked to them for payment. The great bulk of stock seized 
by Plaintiffs had been, since the sale, purchased by Mann, as 
agent of Smith and Ross, and Mann was not shown to have 
any interest in the reversion of these goods, or in any surplus 
that might remain after Opposants had recovered back the 
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amount of the purchase money. The shop in McGill street 
was, as before stated, not leased by Mann at all, but directly 
from the proprietor by Simith and Ross. The only remaining 
question, and it was one that did not interfere with the judg- 
ment, was in regard to the price at which the sale to the 
Opposants was made, which Plaintiffs stated to be too low. 
They maintained that a public sale would have allowed a 
larger dividend to have been declared, and that they were 
justified in refusing to accept the composition offered on that 
ground, without losing their recourse against the property of 
Defendant. Plaintiffs and a very few other creditors objected 
to the sale, but the great majority of the creditors concurred 
in the arrangement. This point might perhaps have been a 
ground for a special revocatory action in which it would have 

en competent to. Plaintiffs to establish the quality of the 
sale, and any injustice or fraud that might have been attached 
to it ; but the court now was bound to declare, that no creditor 
could de plano enter in and execute property previously con- 
veyed from his debtor to a third person by a bond fide sale, 
whatever opinion might be entertained of the insufficiency 
of the price given. On the whole three points, therefore, the 
court is with Opposants, and Plaintiffs’ contestation must be 
dismissed, the opposition of Smith and Ross muintained, and 
mainlevée granted them of the goods under seizure. (2 J., 

. 195.) 

P RosE and Monk, for Opposants. 

BETHUNE and DUNKIN, for Plaintiffs contesting. 


INSOLVABILITE.—ATERMOIEMENT.—FRAUDE. 
Court OF QUEEN’S BENCH, IN App., Montreal, 6th Dec., 1859. 


Coram Sik L. H. LAFONTAINE, Bart., C. J., AYLWIN, J., DUVAL, 
J., MEREDITH, J., MONDELET (C.), A. J. 


CummMInNG et al. (Plaintiffs in the court below), Appellants, and 
SMITH et al.(Opposants in the court below), Respondents. 


Heid: 1st. That the estate and effects of an insolvent are the common 
security gage commun, of all his creditors. 

2nd. That a sale omnium bonorum made by a trader, whilst notoriously 
insolvent, is, at common law, and according to the principles of the law 
of commerce, and especially under the edict of king Henry the Fourth 
of France, of the month of May, 1609, absolutely null and void. 

3rd. That an axsignment of the interest of the insolvent in his lease 
or leases of the premises containing the property sold, without any 
actual déplacement or other species of tradition réelle, is not a sufficient 
delivery in law as against creditors or other third parties. 

4th. That revocatory conclusions in a contestation of an opposition 
à fin d'annuler are equivalent to the action révocatoire or actio Powiana. 
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This was an appeal from a judgment rendered by the Supe- 
rior Court at Montreal, on the 27th of March, 1858, as repor- 
ted, supra p. 490. 

BETHUNE, for Appellants, submitted the following propo- 
sitions of law and authorities in support thereof. 


1. That the property of an insolvent is the gage commun of all his 
creditors; Jousse, on the Ord. of 1673, p. 192; Bryson vs. Dickson, 
3 R. J. R. Q., p. 426. | 

2. That the notorious insolvency of a trader making a conveyance or 
sale of his effects is in law a presumption of fraud, sufficient to throw 
the onus probandi of good faith on the purchaser; 6 Toullier, No 355, 
p. 48.352 Chardon, Traité du dol, No 20%, p. 373; No 271, p. 459; 2 Sava- 
ry, Parfait négociant; Parere, 39, p. 311: Opinion of M. Commau, same 
work, p. 320. 

3. That the knowledge of the insolvency on the part ofthe purchaser, 
is always considered asa participation in the fraud of the insolvent; 
Pothier, Vente, No 320, last paragraph; Nouv. Den., verbo fraude, p. 80 ; 
2 Chardon, part of No 271, p. 460. ' 

CHERRIER, Q. C., followed on the same side, contending that 
insolvency operated us a species of interdiction, and rendering 
all sales of the insolvent absolutely null and void, and cited 
the following authorities: Jousse, Commentaire sur l'ordon- 
nance du commerce de 1673, annoté par Bécane, p. 157, 158, 
159, in fine 160; Isambert, Anciennes lois françaises, tome 
15, p. 349, 350, Edit. de mai, 1609; Nouveau Denisart, vo 
Fraude, tome 9, p. 75, sec. 1, n° 9; Chardon, De la fraude, 
tome 2, p. 365, n° 196; p. 373, n° 208; p. 389, suite du 
n° 219; p. 460, suite du 1 vol., 271 ; Bedarride, tome 3, p. 221, 
n° 1442; Boulay-Paty, Des fuiullites et bunqueroutes, tome 1, 
p. 203, n° 209; tome 2, p. 76, suite du n° 546; Capmas, 
De la révocation des actes fuits par le débiteur en fraude des 
droits du créancier, p. 68, alinéa 2; Renouard. Du traité des 
faillites, tome 1, p. 371 ; Savary, Le parfait négociant, tome 1, 
p. 334, liv. 4, ch. 3. 

HENRY STUART, for the Respondents: Respondents relied 
upon the following grounds in support of the Judgment of the 
Superior Court: 1. The sale and assignment from David Mann 
to Opposants with legal tradition, vested the property in them, 
and a direct seizure by Plaintiff, even if the allegations of 
fraud were true, was illegal and ought to be set aside; 
2. Under the influence of the french law, the remedy never 
exceeds the grief; 3. Transactions between an insolvent deb- 
tor and another are perfectly legal, and cannot be set aside 
except they have been entered into en fruude des créanciers; 
4. The mode of setting aside a fraudulent assignment, is limi- 
ted to the action révocatoire, inasmuch as the interest of the 
complaining creditor, is measured by the amount of his debt, 
and he cannot by arbitrary and seltish proceedings disturb 
arrangements entered into by a large majority of the credi- 
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tors ; 5. The assignment under review was made for a speci- 
fic price, acknowledged by almost all the creditors, and even by 
Plaintiffs themselves, to have been a sufficient price ; the com- 
plaint originally, at and about the time of the assignment, 
being limited to the disposition and division of the proceeds, 
such disposition and division having been made by the insol- 
vent, in accordance with the directions of a large majority of 
the creditors, which of itself would negative the idea of fraud. 
6. That the remedy for the pretended. grievance of Plaintiffs 
would have been the action révocatoire, praying that the 
assignees should bring back the goods, or pay to Plaintiffs the 
dividend which he considered himself entitled to, or even the 
whole of his debt; 7. The delay which elapsed after the ren- 
dering of the judgment in favour of Plaintitf (March, 1856), 
before issuing an execution, in the month of October follo- 
wing, was a confirmation of the sale to Opposants, and an 
implied consent to receive the dividend offered, otherwise it 
must be looked upon as a cunning device to coerce the assig- 
ness to pay him his debt, rather than disturb arrangements of 
such long standing, an attempt which can scarcely obtain the 
sanction of a tribunal, guided by principles of law and justice. 

The first point to be considered is the legality of the sale, 
and the sufficiency of the tradition by David Mann to the 
Opposants. The assignment was of certain moveable property, 
described and detailed in a notarial deed. It was made openly, 
to the knowledge of all the creditors, a sufficient price was 

aid in negotiable promissory notes of men of undoubted 
wealth and ability to pay the same at maturity. The propriety 
of the sale and the sufficiency of the price was assented to by 
an immense majority of the creditors, and even by Plaintiffs 
themselves, who made no objection to the one or the other; 
but desired the devidends tu be graduated upon a different 
scale from that which the insolvent debtor, at the instance of 
the creditors, intended making. The disposition of the results 
of the price, forms no essential part of the sale that would 
have remained in full force and effect, even if these creditors 
had subsequently met and altered the dividends. The position 
of Opposants, as purchasers of the stock, is entirely different 
and independent of their position as creditors, and, in the 
examination of this case, in order to avoid error, this disting- 
tion cannot be overlooked. 

The next pretension of Plaintiffs is-equally untenable, 
namely, that the sale and assignment was fraudulent and 
ought to be set aside. Even if this latter pretension were as 
true as it is unfounded, the seizure must be set aside, inas- 
much as the statutes of the country have provided, that no 
attachment or seizure shall be permitted before judgment, 
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unless an affidavit be first made alleging certain facts as justi- 
fying such attachment, which in this case has not been done. 
If the proceedings of Plaintiffs could be tolerated, it would be 
in the power of an unreasonable creditor after the lapse of 
years to issue an execution against a purchaser, under the 
frivolous pretences urged by Plaintiffs. In the present case, the 
seizure was made one entire year after the assignment to 
Opposants, and several months after Plaintiffs had obtained 
judgment against Defendant, which of itself ought to be cor- 
sidered an acquiescence on the part of Plaintiffs. The law does 
not make the insolvent debtor incapable of selling his proper- 
ty, but when the same is in fraud of his creditors, permits the 
action révocatoire to set it aside, a proceeding entirely diffe- 
rent from the one adopted on this occasion. he case relied 
upon by Plaintiffs, Sawtell and Bryson, decided in the Court 
of Appeals, then presided over by Sir James Stuart, is entirely 
adverse to Plaintiffs, and favourable to Opposants. In that 
case, after insolvency, notes are given, and a judgment by 
confession is obtained against the insolvent debtor, the Court 
of Appeals did not declare that the transaction was a nullity, 
but declared that the judgment creditor, under the circums- 
tances, ought to have proved that he had given consideration 
for the notes, which he had failed to do, and, consequently, 
was not permitted to share in the distribution of the debtor's 
effects. In the case under consideration, it is not pretended 
that we did not pay the price by our promissory notes, and 
abundant evidence has been adduced to prove that the price 
was a fair one, and at the time of the assignment was not 
objected to by Plaintiffs themselves. As to the furniture, the 
rule de minimis ought to apply, it appears to have consisted 
of articles of little valuc, and that Plaintiffs, in making their 
calculations vf Defendant’s effects, purposely omitted any 
notice of the furniture. It being the custom and practice 
among civilized merchants to allow an unfortunate debtor to 
retain the articles of furniture necessary for himself and fami- 
ly. The sale and delivery of that, however, was complete, and 
Plaintiffs, if serious, in desiring to obtain restitution of it, 
which can scarcely be credited, would be compelled to 
adopt the only legal remedy, the action rerorutoire. 
Renouard, Fuillites, vol 1, p. 2. Le droit spécial français sur 
les faillites ne naît à proprement parler que de l'ordonnance de 
1673. Les commerçants avant cela étaient soumis à la même 
législation que les autres débiteurs insolvables. Zbid.. p. 91, 
Ordinance of 1673: Nouveau Denisart, verbo fraude, p. 73,75, 
n° 10; p. 76, n° 12; p.83, n° 9. It is fitting to observe 
that the ordinance of 1673, if louked at merely as the 
declaration of the common law, has consecrated the position 
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that a large majority of creditors may act in defiance of the 
few who may object to the arrangement, which would clearly 
‘establish that such proceedings could not be considered frau- 
dulent, and, in that aspect, must negative the idea of fraud 
solely depending upon the fact that Plaintiffs, and two or 
three others, would not consent to an arrangement conside- 
red advantageous by a large majority of the creditors. 

MEREDITH, J. (dissentiens) : Although I cannot concur, in 

all respects, in the judgment which is about to be rendered in 
this cause, Iam nevertheless of opinion that Plaintiffs have 
just reason to complain of the deed of sale, of the 24th October, 
1855, by which Opposants acquired the whole of the stock in 
trade of Defendant. At the date of that deed Defendant was 
notoriously and hopelessly insolvent, and he sold his stock in 
trade to Opposants not in the usual course of business, but 
in the manner that the assets of a bankrupt estate are usually 
disposed of. Goods and merchandise which cost £4,110 2s. 1d., 
were sold at a very long credit, for one half of that sum ; and 
the outstanding debts amounting to £1,290 4s. 6d., were sold 
for 3s. 4d., in the pound or about £215. The evidence is very 
conflicting as to the fairness of the prices thus paid ; but I do 
not intend to express any decided opinion in relation to that 
point ; because the judgment of the court does not turn upon 
it, and, besides, if the controversy between the parties were 
limited to the question us to the legality of the deed, the case 
could in my opinion be determined in favour of Plaintiffs, 
irrespective of the sufficiency or insufficiency of the price. 

I may however incidentally observe that, as Opposants 
were two of the three persons named as acommittee, in the 
interests of the creditors, it would have been, to say the least, 
prudent for them to have caused other persons to be named in 
their stead, before they undertook to deal with Defendant on 
their own account, and in a manner which many of the 
creditors thought adverse to their interests. The main ground 

upon which I deem the deed to be objectionable is as follows. 
Defendant beingnotorious:y insolvent, wished to pay one class 
of his creditors, called his old creditors, 4s. in the pound, and 
to pay another class of his creditors, called his new creditors, 
12s. in the pound. I do not think it necessary to express any 
opinion as to the reasonableness or unreasonableness, under 
the particular circumstances of the case before us, of the pro- 
posal so made by Defendant. It is sufficient for us to know 
that the old creditors to whom the dividend of 4s. was offered 
were not bound to accept that offer, and that Defendant and 
the new creditors had no right to attempt to coerce the old 
creditors to accept any dividend as a payment in full. Defen- 
dant however appears to have been determined to do so, and 
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evidently with that view, sold the whole of his estate to Op- 
posants taking promissory notes, payable to his own order, 
and drawn in sums to correspond with the dividends payable 
to each of his creditors, according to the division which he 
proposed to make between the new and creditors. The effect 
of this arrangement was to deprive the dissenting creditors 
completely of any control over the estate of their insolvent 
debtor. Before the sale Defendant had goods which cost above 
£4,100 and debts amounting to £1,290, besides his furniture 
and shop fixtures, which the creditors could have made avail- 
able for their claims, after the sale, assuming it to be valid, 
the creditors could not have seized the goods, debts, furniture 
or shop fixtures, because they had become the property of 
Opposants ; nor could they seize the price because it was in 
the shape of negotiable paper in the portfolio of the msolvent 
debtor; and thus effectually beyond their reach. No more 
thorough meuns, supposing them to be legal, could have 
been devised to enable an insolvent trader to dictate terms to 
his creditors : and a judgment sanctioning such an arrangement 
would be in effect a declaration that the law recognized a 
mode of proceeding by which an insolvent merchant, with the 
consent of a majority of his creditors, could prevent the mino- 
rity from participating in his estate, unless they thought fit 
to accede to the terms proposed by the majority. 1 cannot 
concur in the proposition advanced during the argument in 
this cause, that the instant a man is insolvent he ceases to be 
the owner of his goods,or in the proposition that a notoriously 
insolvent trader cannot dispose of his stock in trade without 
the consent of all his creditors. I readily admit that the estate 
of a debtor is the gage of his creditors ; but although it may 
be the gage of the creditors it still remains the property of 
the debtor, who has not only the right, but is bound in duty, 
to make it available as far as possible for the discharge of his 
liabilities. Our law does not provide for the administration of 
the estates of insolvent traders, and every one, who has had 
occasion to think on the subject, must be aware that insol- 
vency not only does not afford a reason for suspending the 
administration of a merchant's estate, but may often be a 
reason for increased activity in such administration. Now as 
an insolvent estate must be administered, and as the law has 
not provided for the administration of such estates otherwise 
than by the owner, it follows that the owner must have the 
right to administer it, so long as it remains in his hands, and 
if in the course of such administration it becomes necessary 
for the debtor to dispose even of the whole of his stock of 
goods, I hold that he has the power to do so, without the 
consent of all his creditors being necessary because the debtor 
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in such case is not merely the administrator, but is the true 
owner of his estate. But if it can be shown that such a sale 
tends to defeat, impair, or even retard the payment of the 
just claims of the creditors of the vendor, or of any of them ; 
or to give some of the creditors an illegal preference over the 
others, it is liable to be set aside. In the present instance, it is 
not’ necessary to determine upon whom the onus probandi 
lies in such a case, because the Plaintiffs have clearly proved 
that the deed impugned, does directly tend to impair their 
rights in a most important manner, nor is it necessary to 
enquire how far such a purchase should be considered in bad 
faith, merely from the fact of the purchasers being aware of 
the insolvency of the seller. This much however is plain 
that were a trader is notoriously insolvent, his creditors are 
the parties chiefly interested in his property, and no per- 
son can be regarded as purchasing in good faith the pro- 
perty of x trader so insolvent, if he do so in a manner which 
must necessarily prejudice the rights and interests of those 
principally interested in the property purchased. In the 
present case it is proved by Mr. Barry that when he refused 
to accept the proposal made by the Defendant, Mr. John Smith, 
one of the Opposants said that “ he would get the Defendant 
“ to make an assignment to him of all his estate, out of which 
“he would pay hinself in full, and that the rest of the 
“ creditors might go to the devil,’and Mr. Barry further proves 
that the Defendant expressly admitted to him that he had 
made the asignment for the purpose of preventing the firm 
of which Mr. Campbell was # mémber from exercising their 
legal recourse aguinst his estate. I would not be disposed to 
allow the decision of this case to turn upon the proof of 
remarks that were perhaps made in a moment of excitement, 
and in relation to which it is even possible that there may 
have been some misapprehension. But independently of the 
evidence as to the above declarations, it 1s established that 
the proposal made by the Defendants, and objected to by the 
Plaintiffs, was so made not only with the sanction, but upon 
the recommandation of the Opposants ; and the manner in 
which the deed was framed, and the consideration paid, 
establishes conclusively that the arrangement was carried out 
in the manner already mentioned, for the purpose of enabling — 
the Defendant to compel the dissenting creditors to accept 
the proposal so made. Moreover, whatever may have been 
the intention of the parties, the necessary consequence of 
the deed objected to, was to enable the Defendant to coerce 
a portion of his creditors ; and the parties to that deed must 
be presumed to have foreseen the necessary consequences of 
their own acts. 
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Independently therefore of all other considerations, I would 
deem it my duty to set aside the deed in question, because it 
was intended to be, and if allowed to subsist, would be the 
means of enabling the Defendant to set a portion of his cre- 
ditors at defiance, unless they agreed to accept from his 
estate, a dividend less than that to which they were by law 
entitled. Before leaving this branch of the subject, I may 
observe that if it had been shown, as was attempted, that the 
Plaintiffs had consented that the new creditors should be pri- 
vileged, the cause would have presented a very different 
aspect. In that case (assuming that the price paid was in all 
respects à fair one) the Plaintiffs would not have had any 
cause of complaint, and I would be disposed to hold in this 
as in other cases, l’intérét est la mesure des actions, und I 
would not allow an unreasonable creditor to object to an 
arrangement manifestly for the interest of all concerned, 
merely for the purpose of seeing the estate of his debtor 
wound up by judicial sales, a mode of settlement which could 
not fail to be most injurious to all interested in the estate. 

I now pass to the consideration of the second question 
raised in this case. Had the Plaintiffs a right to proceed by 
execution as they have done, or were they bound to proceed 
by an action révocatoire as contended by Opposants. I have 
gone over and considered with much care, the evidence in this 
case, without being able to discover any grounds which would 
Justify me in saying that the deed of sale in question is any- 
thing else than what it purports to be, an actual transfer of 
the property mentioned in it to the Opposants. It is beyond 
doubt, that the Opposants, whose standing and solvency is not 
questioned, guve their negotiable paper to the amount of 
£2181 16s., for the property mentioned in the deed impugned. 
The learned counsel for Plaintiffs have submitted carefully 
prepared statements, tending to show that the price thus paid 
was not a fair or reasonable price, and I must say it appears 
to me that the price paid was very low. It is nevertheless true, 
that a majority of the creditors were satisfied with the price, 
and what is quite as important, in so far as the Plaintiffs are 
concerned, their objections, and those of the creditors who 
acted with them, seem to have been confined to the unfairness 
of the distribution proposed by the Defendant. The price thus 
paid by Opposants was distributed among the creditors, who 
were willing to receive their respective shares, and all the 
goods that were afterwards purchased on credit, were pur- 
chased, not on the credit of the Defendant, who in fact had 
none, but upon the credit of the Opposants. These facts and 
many others of minor importance, pointing in the same di- 
rection, which are not and cannot be denied, seem to me 
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utterly inconsistent with the idea of a simulated deed. Why 
should we suppose, in the absence of all proof to that effect, 
that the Opposants who had thus given their paper and other- 
wise pledged their credit,to the extent of thousands of pounds, 
did not intend to become the proprietors of the goods for 
which they had so given their paper and pledged their credit ? 
That the deed in question is objectionable I have no doubt ; 
but that the Opposants really intended to become, under it, the 
owners of the property therein mentioned, and hoped to make 
a profit upon the transaction, I hold to be equally certain. 

As to the delivery it appears to me to have been as coin- 
plete as it could have been, under the circumstances of the 
case. There was no concealment about the sale, on the con- 
trary, it was known to all who were interested in the matter ; 
the sume deed which contained the conveyance of the goods, 
contained also a transfer of the leases of the premises in 
which the goods were situated ; and the execution of the deed 
was followed by a formal delivery of a part of the goods for 
the whole. The transfer of the leases and formal delivery of 
the goods, vested in the purchasers a possession as thorough, 
complete and exclusive. as if an actual déplacement had taken 
place; and I cannot see that any object would have been 
attained by removing the goods from the stores in which they 
were, in order afterwards to replace thei in the same store. 

The observation of Delamarre et le Poitevin (Traité de la 
commission, n° 231), “ effectivement le magasin du vendeur 
étant devenu le magasin de l’acheteur, dans quel but celui-ci 
enléverait-il la chose,” is perfectly applicable to the present 
case. Duvergier (Vente, n° 248) says :“ La remise des clefs ne 
déplace point les choses vendues, mais elle produit à peu près 
le même résultat ; elle donne au propriétaire nouveau le 
moyen de disposer à son gré, en même temps qu’elle ôte cette 
faculté à l'ancien propriétaire, elle place les choses non dans 
la main de l'acheteur mais sous sa main,” and these opinions 
of the modern French writers, are little more than the repe- 
tition of the authority from Pothier’s Traité de la propriété, 
n° 199. “ Cette tradition (la traditon symbolique) est équiva- 
lente à la tradition réelle qui serait faite de la chose inême ; par 
exemple lorsque je vous ai remis entre les mains les clefs d’un 
magasin ou sont des marchandises que je me suis obligé de 
vous livrer, pour que vous puissiez les enlever, quand bon 
vous semblera, je suis censé par cette tradition des clefs vous 
avoir fait la tradition des marchandises, «1 quia merces im 
horreo repositas vendiderit, simul atque claves horrei trarli- 
derit, emptor. transfert proprietutem mereium ad emptorem. 
L. 9,8. C. F. F. aeg. ver. dom.” 

It is moreover to be observed, and I regard it as one of the 
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most important facts in the case, that the Plaintiffs allowed 
more than 11 months to intervene between the sale made to 
the Opposants and the seizure made at their instance. During 
that time the greater part of the goods tranferred by the De- 
fendant were disposed of in the usual course of trade, and 
were replaced by others purchased partly for cash and partly 
on the credit of the Opposants. 

At the time of the seizure, the greater part of the goods in 
the stores had never belonged to the Defendant ; and the evi- 
dence establishes that it would not be possible to particularize 
from the procès-verbal, what part of the stock seized formerly 
belonged to the Defendant, and what part was purchased by 
the Opposants. 

Such are the leading facts of the case, and if as I think, it 
is plain that the Opposants ought to be held accountable for 
the property of the Defendant, which they have assisted in 
placing beyond the reach of the Plaintiffs ; I think it equally 
plain that the Plaintiffs, after having remained inactive for 
eleven months, after the sale to the Opposants, ought not to 
be allowed by means of an execution to apply goods purchased 
on the credit of the Opposants, and which the Defendant 
could not have purchased, to the payment of his debts. If the 
goods which at one time belonged to Mann could now be 
separated from those which never belonged to him, I would 
think it my duty to set aside the deed and to maintain the 
seizure; but as the goods upon which the Plaintiffs havea 
claim, are not distinguishable from the other goods seized, 
belonging to the Opposants, I think the proceeding by exe- 
cution was not justifiable in the present case. 

[ will inerely add that although I think the Respondents 
have shewn that their opposition ought to be maintained, yet 
I cannot say that-under all the circumstances, as they appeared 
to the Plaint'ffs, their seizure was inexcusable. Mann and his 
wife remained in the premises after the sale to the Oprosants, 
which was of itself a suspicious circumstance, and in addition 
to this, although the word ‘ agent ” was added, after Mann’s 
name on the sign of the shop, yet Mann’s name without the 
addition of the word “agent” was allowed to remain until 
the svizure, on placards conspicuously placed in the premises 
in question. These circumstances may, I think, be regarded as 
affording the Plaintiffs a reasonable excuse for the course they 
pursued ; so much so, that, had the ease come before me in 
the court below, I would not have been disposed to condeinn 
the Plaintiffs to pay the costs of the seizure ; but now that 
all the facts of the case are established before the court, I do 
not think that the circumstances to which, 1 had adverted, 
would justify us in maintaing à seizure which, if carried into 
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effect, would cause a large quantity of goods and merchandises 
belonging, as I think, unquestionably to the Opposants, to be 
applicd tothe payment of debts due exclusivly by the Defen 

dant. 

LA FONTAINE, Bart., J.-en-Ch. : Sur jugement par eux obtenu 
contre le Défendeur le 31 mars 1856, les Demandeurs font 
émaner un bref d'exécution de bonis, et font saisir tous les 
meubles, effets et marchandises qu'ils trouvent en la posses- 
sion du Défendeur dans ses magasins et dans les appartements 
garnies qu'il occupe avec sa famille. Le 13 octobre 1856, les 

ntimés logent chez le shérif une opposition à fin d'annuler, 
prétendant que tous les objets saisis leur appartiennent et sont 
en leur possession, en vertu d’un acte de cession du 24 octobre 
1855, que leur en avait fuit le Défendeur. Le Défendeur avait 
faillien 1853 et avait alors composé avec ses créanciers, pro- 
mettant de leur payer 15s. par £, payable dans 15 mois, c'est- 
a-dire 1s. par mois. Îl avait effectué huit de ces paiements (c’est- 
à-dire 8s.) sur cette composition, lorsqu’en 1855, il faillit de 
nouveau, et fit aux Opposants l'acte de cession ci-haut men- 
tionné. Le prix qui y fut indiqué comme devant être payé par 
les cessionnaires, était fixé à la somme de £2181 16s. payable 
à diverses échéances au moyen d’un certain nombre de billets 
à ordre consentis par les Opposants et par eux délivrés au Dé- 
fendeur. Ces billets représentaient le chiffre de la composition 
que le Défendeur, lors de sa seconde faillite, avait offerte à ses 
créanciers, et que plusieurs de ceux-ci avaient acceptée, tandis 
que d’autres, du nombre desquel sont les Demandeurs l'avaient 
refusée. Cette nouvelle composition n'était pas la même pour 
tous les créanciers. On avait fait une distinction entre les 
créanciers nouveaux, c'est-à-dire, ceux dont les créances 
étaient postérieures à la première faillite, et les créanciers an- 
ciens, c’est-à-dire, ceux dont les créunces étaient antérieures à 
cette première faillite. Aux premiers, la nouvelle composition 
avait l'effet d'offrir d'abord, 8s. par £, puis 4s. par £ sur la ba- 
lance de leurs créances, déduction faite de ces 8s. Mais aux 
créanciers anciens, l’on noffrait que 4s. par £, sur la balance de 
leurs créances, telles que réduites par le paiement des 8s. qu’ils 
avaiént reçusen vertu de la première composition, celle arrêtée 
lors de la faillite de 1853. Les billets à ordre ainsi signés des 
Opposants ne devaient être délivrés à l'une et à l'autre classe 
de créancers, qu'en autant que ceux-ci accepteraient la seconde 
composition, et donneraient quittance au Défendeur. Ils ne 
devaient pas profiter à ceux qui s’y refuseraient. Tel était le 
but de lu cession dont il s'agit. Cette cession est attaquée par 
les Demandeurs comme étant faite en fraude de leurs droits et 
à leur préjudice ; ils prétendent en outre qu'elle est nulle, 
parce que le Défendeur était alors insolvable, en faillite et en 
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déconfiture, et ce, à la connaissance des Opposants ; parce qu'il 
n'y a jamais eu de déplacement ou tradition réelle, et que le 
Défendeur est toujours resté en possession comme propriétaire 
des effets ainsi transportés Dans leur réponse spéciale aux 
exceptions des Demandeurs, les Opposants ont dit qu'ils igno- 
raient si le Défendeur étuient alors en état, ou non, de payer 
sea dettes. C'était une assertion qui, il faut l'avouer, fait 
preuve d’un certain aplomb. Il était impossible d'y persister 
jusqu’au bout ; aussi l'avocat des Opposants a-t-il admis fran- 
chement, à l'audience, que le Défendeur était insolvable, et 
que ses clients le savaient, lorsqu'ils ont concouru à l'acte de 
cession. La notoriété de ce fait est étublie de la manière la plus 
positive par l'enquête. Les Opposants prétendent, non pas qu'il 
y « eu déplaceinent, mais qu’ils ont obtenu une tradition sym- 
bolique, et que cette tradition équivalait à une tradition 
réelle. Cette prétendue tradition symbolique aurait eu lieu de 
la manière suivante. Les clefs des magasins auraient été, le 
inéine jour, mises entre les mains de l'un des Opposants ou de 
son commis ; on lui aurait de même, dans chaque magasin, 
fait toucher deux ou trois pièces de marchandises en lui disant : 
ceci vous appartient on à votre maitre; et le commis aurait 
assisté pendant quelques jours à la fermeture des portes, le 
soir à l'heure du coucher. J’oubliais de dire qu'on avait aussi 
ajouté le mot «gent sur l'enseigne, mais il paraît que ce mot y 
avait été placé tellement de travers qu'il était presque impos- 
sible pour les passants de le lire. Il serait oiseux d'entrer dans 
le détail de la longue enquête qui caractérise cette cause. Qu'il 
ine suffise de dire qu’il résulte clairement de cette enquête, que 
le Défendeur, malgré ce prétendu acte de cession, n’a jamais 
cessé d'avoir la propriété et la possession des effets, qu’il n’y a 
Jamais eu de tradition réelle ni même syinbolique efficacement 
faite; que le Défendeur a de même eu, lui seul, la propriété et 
lu possession des marchandises qu'il a achetées depuis la ces- 
sion peur alimenter son commerce. Il les achetait lui-même, 
tantôt au comptant, tantôt à crédit, et si quelquefois les 
avances ne lui étaient faites que sur la foi des Opposants, il 
n'en était pas moins vrai que c'était lui-même qui les achetait, 
et les vendait dans ses magasins pour son propre compte et 
profit. S'il fuisait des dépôts aux banques, pour n’en pouvoir 
ensuite être retirés que sur les ordres des Opposants, c'était 
uniquement pour garantir à ces derniers que les divers billets 
à ordre qu'ils avaient signés et qui avaient été distribués aux 
créanciers acceptant la composition offerte avec sa condition, 
seraient payés, comme ils devaient l'être, non pas avec leurs 
propres deniers, mais bien avec ces mêmes dépôts, le produit 
de l'exploitation que le Défendeut continuait de faire de son 
commerce. Les Opposants ont aussi dit qu'après la prétendue 





DE LA PROVINCE DE QUÉBEC. 511 


cession, le Défendeur avait agi uniquement comme leur em- 
ployé, clerk and servant in their employ, mais ils ont ou- 
blié de prouver quel était le chiffre des gages qu'il recevait ou 
devait recevoir, lui, sa fernme et ses enfants, tous travaillant à 
faire valoir le cemmerce, dans lequel il était ainsi engagé. De 
déplacement, il n'y ena pas eu. De tradition symbolique, en la 
supposant admissible en pareil cas, sur l'autorité de Pothier, 
dans son Traité de la propriété, n° 199, il faudrait au moins 
que cette tradition, pour valoir, fut sincère, de bonne foi, de 
nature à mettre le cessionnaire vraiment en possession des 
effets, pour pouvoir en disposer lui-même comme maître et 
propriétaire à son profit. Voilà la tradition symbolique dont 
parle Pothier, quand il dit: “ Par exeinple, lorsque je vous ai 
remis entre les mains les clefs d'un magasins où sont des mar- 
chandises que je me suis obligé de vous livrer, pour que vous 
puissiez les enlever quand bon vous sembleru ; je suis censé, 
par cette tradition de clefs, vous avoir fait tradition des mar- 
chandises.” La tradition que les Opposants invoque n’a rien 
de ce caractère de bonne foi et de sincérité qui est requis pour 
la validité d'une tradition symbolique. Car il est évident, du 
moins à mes yeux, que le Défendeur n'a jamais eu la volonté 
de transférer la propriété aux Opposants, et que ceux-ci n’ont 
jamais eu celle d'acquérir cette proprieté. Cependant, dit Po- 
thier, n° 235: “Il faut que le consentement intervienne sur la 
translation de la propriété,c’est-a-dire qu'il faut queceluiqui fait 
la tradition, ou qui y consent, ait la volonté de transférer à celui 
qui la reçoit, le droit de propriété qu'il a de cette chose, et que 
celui qui la reçoit ait pareillement la volonté d'acquérir ce 
droit de propriété.” Cette cause rappelle celle de Sharing vs. 
Meunier, 5 R. J. R. Q., p. 222, dans laquelle les juges de cette 
cour ont été également partagés. Mais elle se présente sous un 
jour encore plus défavorable à la partie cédunte et la partie 
cessionnaire, à raison de l’injuste inégalité du dividende otfert, 
en ce qui regarde les créanciers anciens. Sur quel principe, 
peut-on justifier cette inégalité ? C'est ce que je n’ai encore pu . 
découvrir. Les nouveaux créanciers ne doivent être payés que 
par contribution avec les anciens. Nouveau Denisurt, au mot 
bunqueroute, § 2, n° 13. Ici, au contraire, les nouveaux 
créanciers, doivent recevoir 8s. par £ de plus que les unciens, 
c'est-à-dire qu'à chaque nouvel achat que fuisuit le Défendeur, 
le vendeur avait l'avantage de voir attacher à sa créance le 
privilège de prélever 8s. par £ au préjudice des anciens créan- 
ciers, sans doute pour consoler ces derniers de la pénible néces- 
sité dans laquelle ils avaient été d'attendre plus longtemps le 
paiement de leurs créances ! Où est la loi qui accorde ce privi- 
lege ? 11 me semble qu’en si beau chemin, les nouveaux créan- 
ciers n'auruient pas dû s'arrêter. Que ne réclamuient-ils le 
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même privilège pour la totalité de leur créance ? S'il pouvait 
exister pour une partie, il me semble qu'il devait exister pour 
Je tout. Cette inégalité seule dans la composition offerte, suffit 
pour entacher de fraude l'acte de cession dont il s’agit. On lit 
dans le Nouveau Denisart, aux mots Fraude relativement aux 
créanciers, $ 1, n° 5 “ Le débiteur fait préjudice à ses créan- 
ciers.... par des paiements, lorsqu’étant devenu insolvable, il 
paie quelques-uns de ses créanciers, sans observer l'ordre établi 

ar la loi pour la distribution de ses biens entre ses créanciers.” 
Le paiement dans ce cas est “ frauduleux, uon seulement de sa 
part, mais encore de la part du créancier qui reçoit au préjudice 
des autres,” n®™ 6-9-13. “Il n’y a pas de circonstance qui 
puisse rendre valide le paiement fuit ou à faire par le failli 
contre l'ordre réglé par la loi.” “ Les créanciers, même chiro- 
graphaires,” dit Pothier, dans son Traité de la vente, n° 320, 
“ peuvent aussi en un cas suivre les meubles de leur débiteur, 
qui ont été livrés à l'acheteur, savoir, lorsque leur débiteur, 
étant insolvable, les a vendus en fraude, et que l'acheteur a été 
participant à la fraude, ayant eu connaissance de l’insolvabilité 
de son vendeur (tit. ff, his que in fraud. cred.) Voir Chardon, 
n° 271. Capmas, De la révocation des actes faits par le dé- 
biteur en fraude des droits du créancier, p. 44. “2. Ilya 
préjudice causé, eventus dumni, pour le créancier, toutes les 
fois que le débiteur, déjà insolvable, augmente par ses actes, 
cette insolvabilité, diminue son patrimoine, qui est la garantie 
de l’exécution de ses obligations, enleve, en un mot, au créan- 
cier, une partie du gage sur lequel il avait droit de compter. 
Plus évidemment encore il y a préjudice lorsque le débiteur 
solvable se met par ses actes dans l'impossibilité de remplir ses 
engagements. 3. Quant au fait intentionnel, qui doit se joindre 
au préjudice pour constituer la fraude, le consilium dumni, 
il consiste duns la volonté de causer le dommage, de nuire au 
créancier. 4. Mais faut-il une volonté active, expresse, dirigée 
dans le but de nuire, ou bien suffit-il, que le débiteur ou ses 
complices, aient connaissance du préjudice matériel, qui résul- 
tera pour les créanciers, de l'acte qu'ils se proposent d'accom- 
plir ? Je crois qu'il suffit, en général du moins, de la simple con- 
naissance. Celui qui, se sachant insolvable ou sur le point de le 
devenir, fuit des actes qui doivent nécessairement aggraver sa 
position, alors même qu'il n'a pas le désir de porter préjudice 
aux personnes vis-à-vis desquelles il est obligé, il n’en est pas 
moins coupable, sa négligence insouciante n'est pas pure de 
tout dol,non caret dolo, et on doit permettre au créancier d’at- 
taquer ces actes comme frauduleux,” p. 57. “ 19. C’est surtout 
dans les faillites que la fraude trouve ase faire jour ; c'est la, 
on peut le dire, son véritable terrain; c'est la qu'elle se 
montre sous les formes les plus variées, les plus insaisissubles 
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par fuis, et qu'elle parvient trop souvent à déjouer tous les 
moyens employés pour la combattre. Le législateur a dû se 
montrer rigoureux contre tous ces actes qui, au moment où la 
faillite est sur le point d’éclater, n'ont, presque toujours, pour 
objet que de soustraire, soit au profit du failli, soit au profit de 
quelques complices intéressés, des biens qui, étant le gage de 
tous les créanciers, doivent, à moins de cause légitime de préfé- 
rence, être également partagés entre tous.” 

L'on invoque en faveur des Opposants le passage suivant 
du Nouv. Denisart, aux mots fraude relutivement aux eréan- 
ciers,§ 2, n° 9.“ Si, par les circonstances particulières du fuit, 
“la cession dont se plaignent les créanciers, ne leur causait 
“ aucun préjudice, elle cesserait par là même d’être faite en 
“ fraude de leurs droits, d'être frauduleuse.” Et quel exemple 
cite-t-on à l'appui ? Le voici: “ Tel serait le cas où un homme 
“ prét à faire faillite, ou l’ayant même déclarée, céderait son 
“immeuble affecté par privilège au créancier privilégié, dont 
“ lu créance absorbe la valeur du fonds, à la charge d'être 
“ quitte envers lui. Tel est encore le cas particulier de la 
“ vente consentie par un homme déjà en faillite, et confirmé 
“par arrêt, dans l'espèce rapportée au mot Banqueroute, 
“§ 2,n° 15, tome 8, p. 202.” Dans cette espèce, il s'agissait 
d'immeubles vendus par un débiteur en faillite à son beau-frère 
moyennant 170,500 livres, celui-ci avait offert aux créanciers 
opposants à lettres de ratification, de revendre la terre à celui 
qui en donnerait un dixième de plus, en Je rendant pleinement 
indemne de tous frais, faux frais, loyaux-coûts, il avait même 
consenti à ce que les étrangers fussent admis aux enchères. Il 
n'y a pas de ressemblance entre ces deux espèces et la présen- 
te où on commence par prélever huit schellings au profit de cer- 
tains créanciers, et on dit ensuite aux Demandeurs, vous 
n'aurez quequutre schellings,et encore, pour pouvoir les toucher, 
il vous faudra donner à notre débiteur quittance de la balance. 
Si ce système doit prévaloir dans cette cause, s’il doit être 
érigé en loi, nous aurons certainement, sans l'intervention de 
la législature, une loi sur les faillites et banqueroutes fort 
simple. L'on dit que ceux qui ont accepté lu composition, avec 
ses conditions, formaient la majorite des créanciers, et que 
c'était ce qu'il y avait de plus avantageux à faire dans les 
circonstances, que par conséquent la minorité des créanciers 
aurait dû en faire autant. Je ne connais pas de loi qui donne 
en pareil cas le pouvoir à la majorité de lier la minorité, de 

river celle-ci de son recours sur un guge qui était autant 

e sien que celui de lu majorité, et de plus, de forcer cette mi- 

norité à libérer le débiteur. En l'absence d’une telle loi, qui 

empécherait la minorité, dans le système qu'on veut appliquer 

à cette espèce, d'exercer le même pouvoir que la majorité et 
TOME VI. 33 
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d'imposer à celle-ci ses volontés. Il me semble que rien ne s'y 
opposerait pourvu quelle pût lui dire: C’est ce qu'il y a de 
plus avantageux & faire dans les circonstances. | 

MoNDELET, J.: [have examinedthe case. The evidence is not 
of a character to justify the court in pronouncing the transac- 
tion to have been a mald fide or a fraudulentone. Mr. Benjamin 
whose evidence is corroborated by a host of others, distinctly 
declares “ that he is satisfied the arrangement so made was 
the best that could be made under the circumstances, and that 
it was perfectly fair and equitable.” I am equally satisfied 
that it was by making such a transaction, I mean such a 
sale and transfer, that any thing could be secured to the 
creditors. 

So far, I do not find much difficulty in the cuse. . | 

But we have to consider whether, by the law of the land, 
the moment a debtor becomes insolvent, and notoriously so, 
which was the case with Mann, such a sale and transfer can 
be made, without and contrary to the will of the creditors. It 
is true that the estate of the insolvent debtor becomes the 
gage commun des créanciers, and cannot be disposed of by 
any number of them if they he not unanimous; such being 
the case, it remains for this court to say whether, in this 
instance, assuming that there has actually been no fraud, nor 
intention to defraud the creditors, or any of them, the legal 
fraud is not only to be presumed, but that, in the absence of 
a lacement, it does not exist. If it does, the objection 
raised by the Respondents’ counsel, that the action révoca- 
toire was the only course left to the Appellants, falls to the 
ground, inasmuch as this court is not called to annul the 
sale and transfer, but merely to declare that so far as the 
parties here are concerned, it is null and void, and of no effect. 

n that eventuality, all this court would have to do, would be 
to reverse the judgment, and set aside the opposition. 

The main inconvenience, I would rather say, the danger 
arising from such transactions consists in this: should the 
creditors to whom the sale and transfer has been made become 
insolvent, how could they be made to rapporter ? 

Then we have the several decisions of this court, which 
stare us in the face, whereby such transactions are declared 
to be fraudulent. As to the principle of law, I have not relied 
upon authors writing under the influence of law or ordinances 
not in force here, but I have gone to the source and ascertai- 
ned what has already been, and still is the law and the juris- 
prudence in Lower Canada. (1) 

EN RESUME: There appears to be no fraud either committed 


(1) Cugnet, Coutume de Paris, pp. 65, 66, 67, 68 et 69. 
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or intended. Still the law and the jurisprudence are against 
the pretensions of the Respondents. What must the court do ? 
Follow the law. | 

“The court, seeing that on, at and previous to the twenty- 
fourth day of October, 1855, David Mann, the party Defen- 
dant in the court below, was notoriously insolvent and en 
déconfiture ; 

“Seeing that the Respondente in this cause, as respectively 
individual partners of two commercial firms, to whom the said 
David Mann was then indebted, had special, full and peculiar 
knowledge of his insolvency ; | . 

“Seeing that Mann, had then attempted to effect a composi- 
tion with his creditors at a pound rate, on condition of obtai- 
ning a discharge from them, and that the Appellants being 
also his creditors to the knowledge of the said Respondents 
had expressly refused to enter into such composition ; 

“ Seeing that by the deed of sale and transfer set up by the. 
Respondents in their opposition à fin d'annuler in this cause 
filed, as having been executed before Gibb, and colleague 
notaries, at Montreal, on the day and year aforesaid, Mann 
professed to make a conveyance omnium bonorum, to the said 
Respondents, and to divest himself of all his estate and effects, 
which by his insolvency then were and had become the com- 
mon pledge to all his creditors for the payment of their 
claims : . 

“ Seeing that Respondents in acceeding to the said deed, did so 
ta the end, and for the purpose of withdrawing the said estate 
and effects of the said insolyent from the control of the said 
Appellants as creditors, and to enable Mann to dispose of the 
same inst their will. . 

“Seeing that the said sale and transfer was not foilowed by 
actual delivery ; 

“ Seeing that no sufficient symbolical delivery was made of 
the estate and effects purporting to be sold and conveyed by 
the said deed, so as to vest the sume in the said Respondents ; 

“ Seeing that the said Respondents after the execution of the 
said deed, permitted Mann to continue to sell and dispose of 
the said estate and effects in the same place and in the same 
manner, as he had used to do before, with the simple addition 
of the word “agent,” in small characters after his name, and 
without any publie notification or indication of any change 
in the business ; | 

“ Seeing that the Respondents do not state themselves to be 
partners in trade, and made and gave no public announcement 
or advertisement of their intention to carry on business on 
their own account, or of their appointment of Mann as their 
agent, clerk or institor ; 
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“ Seeing that all purchases and sale of goods and effects made 
subsequent to the said deed by Mann, were so either made in 
his own name'or professing to act as agent generally, and not 
in the name of the Respondents ; 

“Seeing that the payment of all goods purchased subsequen- 
tly to the said deed by Mann was made either in cash by 
himself or by checks upon the bank of this city, to wit, the 
“ City- Bank,” signed by the Respondents jointly. 

“ Seeing that the monies which were realized by the sale of 
the estate and effects of Mann, and: the proceeds of the sale 
made by him since the date of the said deed were regularly 
deposited in the said bank, under an account specially opened 
in the joint names of the Respondents, and that no payments 
have been proved to have been made by them to the creditors 
of Mann, or to persons selling to him out of the individual 
funds or means of the Respondents or of either of them, apart 
from those arising from the estate and monies of Mann ; 

“Seeing that the Respondents have only produced and pro- 
ved payment of thirty-six, out of the number of one hundred 
and twenty joint promissory notes alleged by them to have been 
given to Mann, as the consideration for the sale and transfer, 
and ‘that the necessary inference from the evidence given in 
the cause is that the said thirty-six notes were taken up by 
cheques on the City Bank drawn by the Respondents in their 
joint names against the proceds of the sale of the said insol- 
vent estate and effects of Mann ; 

“ Seeing that at common law, and according to the principles 
of the law of commerce, the said deed of sale and transfer by 
Mann to the said Respondents was absolutely null: and void, 
and conveyed no title in favor of the Respondents to the 
estate and effects of the said insolvent : . 

“Seeing that under the edict of king Henry the Fourth of 
France, of the month .of May, 1609, the absolute nullity of 
deeds of the like kind is expressly pronounced and declared ; 

“ Seeing that the said deed imports an alienation of the 
estate and effects of an insolvent debtor, in prejudice of his 
creditors, and ought to be set aside upon the demand of any 
one of them; 

se Seeing that the Appellants by their contestation filed to 
the opposition of the spondents have prayed that the said 
deed be set aside, and .that in the state of the pleadings of 
the parties in the said cause, the conclusions are such as to 
enable the court to. do justice betwen them as fully as in an 
action purely in form revocatory, or actio Pauliana ; 

_ “Seeing therefore that in-the Judgment of the court below 
by- which : the opposition à fin d'annuler of the said Res- 
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pondents has been maintained, and the attachment of the goods 
and chattels of the Defendant set aside, there is error: 

‘ It is considered by the Court of Our Lady the Queen, now 
here, that the said judgment, rendered in the Superior Court, 
at Montreal, on the 27th day of March, be and the same here- 
by is reversed,annulled, and vacated ; and, proceeding to render 
the judgment which the court below ought to have rendered, 
it is further considered and adjudged that the said contes- 
tation of the suid Appellants of the said opposition be main- 
tained, and the said deed of sale and transfer is hereby 
declared to be wholly null, void and of no effect, in so far as 
regards the Appellants, and the same is hereby set aside und 
annulled ; the said opposition à fin d'unnuler of Respondents 
is hereby dismissed and the said Appellants are permitted to 
proceed to the sale of the goods and chattels of the said De- 
fendants, with costs against the said Respondents.” Dissentin 
Hon. Justices DuvaL and MEREDITH. (5 J., p. 2, et 10 D. ri 
B. C., p. 122.) 
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Ce qui eat entre parenthèses ( ) ne fait pas partie de la tablr, mais explique 
certaines causes rapportées duns ce volume. 


° A 


ACQUIESCEMENT. La soumission respectueuse à un jugement 
de la cour ne constitue pas un acquiescement 
et n’enlève pas le droit d appel .…............... one 137 

ACTION EN BORNAGE : :— Vide BORNAGE. 

:— “ DÉPENS. 

ACTION EN DÉCLARATION D'HYPOTHÈQUE. Les conclu- 
sions d’une telle action demandant simple- 
ment que l'immeuble soit déclaré hypothéqué, 
sans demander qu'il soit vendu, sont insuffi- 6 

ANTOS. ......... vecccnnes vonvecers cavcvscssvsceeecess ons coveccocs 

ACTION EN EXHIBITION DE TITRES :—Vide ExHIBITION DE TITRES, 

ACTION EN GARANTIE. Les Défendeurs, dans une action en 
garantie, poursuivis comme associés des De- 
mandeurs en garantie, peuvent plaider par une 
exception préliminaire qu’ils ne sont pas 50 

1ÉB. ee sonsoooe ccnsceves sensccse connec conso sonne ee 

ACTION EN REDDITION DE COMPTE :— Vide REDDITION DE COMPTE. 

« REINTEGRANDE :— Vide JUGEMENT. 
«  NEGATOIRE :— Vide SERVITUDE. 
“ PAULIENNE:— “ FRAUDE 
«  PETITOIRE. L’acquéreur d’un immeuble qui n’a eu ni 
la tradition, ni la possession, peut porter cette 


ACTION. ue couronnes pense vosvesaes seceseoes secscens ever es 7 
‘4 “ Le copropriétaire ne peut intenter une action 
étitoire contre son propriétaire conjoint... 88 


6 POSSESSOIRE. Des titres de propriété, qui n’en indi- 
uent pas l'étendue, ne peuvent déterminer les 
limites dans lesquelles ’on a fait des actes de 
possession, mais tels titres mettent le possesseur 
su pposé de telle propriété dans la même position 
ue s'il n'avait pas de titre du tout... 173 
ACTION PRO SOCIO :— Vide Société. 
ACTIONNAIRE :— Vide CORPORATION. 
AMENDEMENT. Lorsque la preuve ne correspond pas exacte- 
ment avec les faits allégués, la déclaration peut 
être amendée, avec droit à la partie adverse de 
plaider de nouveau... esse see messes 489 
APPEL :— Fide ACQUIESCEMENT. 
ARBITRAGE :— Vide ExPROPRIATION. 
ARTICULATION DE FAITS. Une articulation de faits peut con- 
tenir des faits qui ne sont pas énoncés dars les 
plaidoyers..., woes epoccccccescens cepeecgeseceecs es = 1 8 
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ASSIGNATION. La désignation de la résidence d’un Défendeur 
comme étant de Saint-Jean-Baptiste, quand, de 
fait, sa résidence est à Saint-Jean-Baptiste de Rou- 
Ville, est suffisante... enenesvsccccesenes one 

‘ La désignation d’une partie résidant dans la ville 
de Sherbrooke comine étant du township d’Or- 
ford est suffisante, si ce canton comprend dans «es 
limites Ja partle de la ville de Sherbrooke où reside 
le Defendeur...... 0... ss sos. soccoes eoseceerssotecetetons 

ASSURANCE. Dans le cas d’une police d’as-urance permettant 

une seconde assurance, mais exigeant qu’avix 
en soit donné à Ja compagnie, sous peine de 
nullité, Pavis da la seconde assurance, fourui 
après l'incendie, est suffisant... ... ......,... 
“ La -eule substitution d’un bureau aun autre, dans 
le cas d’une assurance contre le feu, ne néces- 
site pas un avis comme 8’il y avait*une nou- 
velle ou double assurance. ss. roses messe venons 
“ Le fait que l’agent d’une compagnie d’assurance, 
| après l'incendie, ne fait aucune objection a 
une seconde assurance dont l’avis n’a pas été 
donné avant l'incendie, ne constitue pas pour 
la compagnie une renonciation À la condition 
qui exige un avis de cette seconde assu- 


488 


328 


con. ae. 61 et 64 


TANCO.......c cerecsecccstecees vcnees soot seceeees 
AUTORISATION MARITALE. La femme, mariée dans la pro- 
vince de Quebec et qui réside à l'étranger, ne 

peut, par un acte fait À l'étranger, disposer de 

ses iinmeubles dans Ja Proviuce sans l’autorisa- 

tion de son mari, quuique cette autorisation ne 

soit pe re uise par la loi du lieu où elle a alors 

omic 


son oe toeseseecceees sense poses eeeseece see 353 et 360. 
AVOCAT. L'avocat n’n pas droit d’action pour honoraires de 
consultation... esse annee coomeosess sseeeeees 
B 
BILLET A TERME :— Vide OBrrGATION A TERME. 
‘6 PROMISSOIRE. Celui qui envoie un renouvellement 
d’un billet promissoire doit s'assurer si ce re- 
nouvellement est accepté... ss eseseces 
‘6 PROMISSOIRE :— Vide Procépune. 


BORNAGE. Dans une action en bornage, le Défendeur ne peut 
être condainné a contraindre ses voisins à borner 
avec lui....... beeee soncocnes conne posnonsos ne RUES sosee cecseeees _ 

“ -— Vide Dérrxs. , 

BREVET JYINVENTION. Dans nne action pour infraction du 
droit résultant d'un brevet d’invention, il suffit 
dalléguer l'octroi du brevet, ainsi que sa date ct 
sa teneur, sans qu’il soit nécessaire d’alléguer 
que le Deman leur s’est conformé aux dixpositions 
du statut relatif a l'obtention de ce brevet........... 

se . Dans une action pour violation d’un 
brevet d'invention, il n’est pas nécessaire d’ullé- 
guer dans la déclaration que les formalités requi- 
ses pour l'obtention du brevet, ont été observées. 


“, La vente faite par l'inventeur de l’ar- 
ticle par lui inventé, avant son application pour 
un brevet d'invention, rend ce brevet null........... 

te Si l’objet breveté a été en usage dana 


le public et vendu du consentement de l'inventeur, 
avant l'obtention du brevet, ce brevet est nul.... 


214 


248 
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O 


CAPIAS. D.ns une déposition pour capias émané pendant l’ins- 
tance, la référence à la déclaration quant à la cause 


de la dette suffit ........,...........,..,,,.,.... Sesees soovos soc os 
“« ‘Onne peut attaquer la déposition sur laquelle un capius 
est basé, après que jugement final a été rendu......... 


“ Un captas ne peut éire cassé sur motion, parce que les 
raisons de la croyance du déposant n’allèguent pas 
spécialement l'intention frauduleuse de la part du 
Défendeur...….....…. Qobvesr goobteesre 60000080: 006009 RDS Buse ves Deuesus 

“ Une motion pour permission de donner cautionnement 
spécial après les huit jours suivant le rapport d’un 
bref, sans raison spéciale au soutien d’icelle, ne peut 
être FEÇGU Br ccces soso vonessscosss ee eee se essococuse 

“Une requête pour emprisonnement sous les dispositions 
du statut 12 Vict., ch. 42, sec. 8, est suffisante.......... 

“ Une reqnéte ponr la libération du Défendeur, deman- 
dant que le capias soit cassé, ne peut être décidée par 
un juge en vacance, ce juge étant sans juridiction..... 

“ Une requête pour la libération du Défendeur peut être 
faite après contestation 168... essor ces snossens one 

“ :— bide COMPETENCE. 

CAUTIONNEMENT. Un cautionnement, donné par un commer- 
gant en faveur d’une banque pour garantir les 
avances À faire & ce commercant, comprend aussi 
les avances qui seraient faites pour un commerce 
différent ou plus étendu que celui qui est fuit 
lors du cautionnement.......... beesssceeces sovevones vosoee 

‘6 :— Vide PROCÉDURE. 
CAUTIONNEMENT POUR FRAIS. Si le Demandeur néglige de 
| fournir le cautionnement pour les frais 
dans le délai fixé par la cour, son action 
sera renvoyée sur motion...... soso eunsess vos 

CERTIORARI. Si le requérant laisse écouler plus de six mois 

sans faire de procédés sur le bref de certiorari, il 
seru déchu de tout droit résultant de ce bref....... 


“ Une conviction par le recorder pour pénalité pour. 


avoir érigé une bâtisse en bois dans les limites 
d’une cité, en contravention à un règlement de 
cette cité, sera annulée si aucune note des témoi- 
gnages n’est transmise avec le dossier pour cons: 
tater que le requérant, tombait sous l'opération 
du révlement...... TELE ELIE LEE EL ECC errr cette EE lie LE LILI 
‘6 Un bref de certiorari, sur lequel on n’a pas procédé 
pendant six mois, peut être cassé sur motion des 
commissaires qui ont jugé en cour inférieure....... 
CESSION DE BIENS.— Vide : Fravpn. 
CHEMIN. l'occupant ou propriétaire d'un pont de péage est seul 
tenu d’entretunir lu route qui y conduit... . 
‘ Un conseil municipal ne peut abolir une rue que par 
un proces-verbal, et un règlement abolissant une ruc 
Jour former partie d’un enclos public, eat nul.......... 
CHEMIN DE FER :— Vide Prescriprion. 
CHIEN :— Vide RESLVONBARILITÉ, 
CUDE MUNICIPAL.— Vide ELICTION MUNIC.PALB. 
COMMIS :— Vide LovaGr DE RERVICHS. 
COMMISSAIRE DES PETITES CAUSES. Lorsqu'une cause a 
été entendue ct prise en délibéré par deux com- 
missaires, un seul ne peut rendre jugement... 


489 


458 
371 


420 


410 


409 


400 
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COMMISSAIRE-ENQUETEUR. Un commissaire-enquéteur, sous 
l'acte des pétitions d'élection, 14 et 15 Vict., 
ch. 1., a un recours contre les parties qui ont con- 
couru à sa nomination pour ses honoraires 
comme tel procureur... cseces cocesees sense : 

COMPAGNIE A FONDS SOCIAL :—Vide SOCTÉTÉ PAR ACTIONS 

COMPAGNIE DE CHEMIN DE FER. L'action accordée aux 

créanciers par la 19 section du statut 14 et 15 

Vict., ch. 51, contre les actionnaires d’une com- 

agnie de chemin de fer, n’est pas affectée par 

e défaut des directeurs de demander des verse- 

MONTS... ssocnsoe ceccscccsecesces. veceecees penneces sostevees 

L'action d’un créancier d’une compagnie de che- 

min de fer contre un actionnaire n’est pas affectée 

par l’irrégularité de la première élection des direc- 

. teurs de la compagmie......... ss. sers ceccesees ace 
COMPAGNIE DE CHEMIN DE FER :— Vide MaiNMoRrr. 

COMPAGNIE DE CHEMIN DE FER :— Vide Preuva 


332, 333 


405 


COMPAGNIE INCORPOREE :— Vide COMPAGNIE DE CHEMIN DE FER. 


COMPENSATION. Dans une action intentée par le cessionnaire 
d’un prix de vente par transport non accepté l’ac- 
quéreur, débiteur du prix. peut opposer en com- 
pensation une créance que lui doit le vendeur....... 

Dans une action portée par un entrepreneur pour le 
prix d’un marché pour livraison de la pierre, le 
propriétaire ne peut pas lui opposer en compen- 
sation les dommages qu'il lui a causés dans l’exé- 
cution d’une autre partie de l'ouvrage qu'il lui 

avait donné à faire......... 

COMPETENCE. C'est le montant demandé qui ‘détermine la 
juridiction …......... coceeeee sonner cenceeses cones core sececees 

La cassation d'un capias, dans une action pour 
moins de £15, ne prive pas la cour supérieure de sa 
juridiction sur la demande. Une question de com- 
pétence ne peut être décidée sur motion. wae 

La cause d’action requise pour donner la compétence 
est la cause d’action en entier... ss ssssss.see 

— Vide Capias. 

CONSEILLER MUNICIPAL. La nomination d’un ronseiller mu- 
nicipal par le gouverneur doit être considérée 
comme non avenue, si le conse! avait aupa- 
ravant rempli la vacance.. nn ees encsceees treeee ee 

CONSEIL PRIVÉ :— Vide Proctor. 

CONSTRUCTEUR :— Vide RESroNSABILITÉ. 

CONTRAINTE PAR CORPS :— Vide GARDIEN. 

CORPORATION. Les membres d’une corporation ne peuvent 

être poursuivis pour les affaires de la corporation. 


6a 


66 


— Vide SocIÉTÉ 
CORPORATION MUNICIPALE. Les cotiseurs, nommés en vertu 
d’un statut autorisant la corporation à leur accorder 
telle rémunération qu’elle-même jugerait à propos, 
ne peuvent réclamer un quinium mruit pour tels 
services dont la rémunération a été fixée...... ......…. 
CORPORATION MUNICIPALE. Une corporation de cité n'est 
pas responsable en dommages envers une personne 
qui est tombée dans la cave d’une maison brûlée, qui 
n'avait pas été reconstruite et dont l'emplacement 
n'était pas enclos, contrairement aux règlements de 
la corporation... ss serenenes see 
‘Une corporation municipale est responsable des dom- 


216 


396 


91 


229 
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mages résultant du mauvais état des égouts pu- 
108... Se SeSsest goasevese gesves ses Seeeee cesser e Soves gonna 2000 60606 OVE 
JORPORATION MUNICIPALE. T'ide CxRTioRARI. 

te :— Vide CHEMIN. 

sé :— Vide CONSEILLER MUNICIPAL 
CORPORATION RELIGIEUSE :— Vide Mannawvs. 
CURE :— Vide MARIAGE. . 


D 


DECLARATION rose la déclaration n’est pas suffisamment 

explicite, le Demandeur peut donner des détails a 

l’enquête, si le Défendeur n’a pas fait la demande de 

renvoi avant de plaider... ses. ve eee . 

“ Une action ne sera pas renvoyée sur motion parce 

que Ja déclaration ne contiendrait pas les détails 

suffisants, si quelques détails sont fournis............ 
DECLARATION :— Vide PROCÉDURE. 

DEMANDE INCIDENTE. Dans une action par défaut ur 

loyer, lorsque le Demandeur se réserve le droit 

de prendre de nouvelles conclusions, i] peut 


eevee seeeeeon @eoaeeane 


plaide qu’il a toujours été prêt à borner, mais 
demande le renvoi de l’action avec dépens, il sera 
condamné au dépens de la poursuite, quoique les 

frais du bornage soient divisés........... covececesooncerses 

“ Pour qu'une action soit suspendue, parce que les 
frais d’une première action n'auraient pas été payés, 

il faut établir l’identité des causes d’action........... 
Si, dans une action en bornage, sans avis préalable, 
le Defendeur 8e déclare ta borner, le Deman- 
deur devra payer les frais de l’action... eoveceees 

se Sur le verdict d’un jury dans une action en dom- 
mages pour une somme au-dessous de 40s. sterling, 

la condamnation aux dépens doit s'entendre des 

dépens d’une somme équivalente à celle accordée 


par le jury... roses coosoosone sennes se sescess pooveseee 
“6 :— Vide ENREGISTREMENT. 
“ — Vide PRIVILÈGE, ° 


DESAVEU :— Vide SunstituTION DE PROCUREURS. 
DETENTEUR :— Vide IMPENSES. 
DOMMAGES :— Vide CoRPORATION MUNICIPALE. 


“ — Vide INJURRB. 
“ :— Vide Manpar. 
4s :— Vide Soctéré. 


DONATION :— Vide Remiss. 

DROIT D’HABITATION. La stipulation, dans un acte de dona- 
tion, d’un droit d'habitation sur une propriété à 
être acquise par le donataire, n’est valable que 


8’il a été confirmé par un acte subséquent......... 
DROITS SEIGNEURIAUX :— Vide ENREGISTREMENT. 
E 


ECHANGE :— Vide HyYPorHÉQUE. 
EGLISE :— Vide Manpamus. 
EGOUTS :— Vide CORPORATION MUNICIPALE. 
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ELECTION MUNICIPALE. Lorsque la loi ne statue pas quant 
- à la corruption en fait d'élections municipales, telle 
corruption n’a prs l'effet d’annuler les votes 
obtenus par ce moyen, ni de disqualifier la per- 
sonne qui a obtenu ces votes. Si le requérant de- 
mande la nullité de l'élection et le siège pour un 
candidat qu’il indique, le Défendeur peut mettre 
en question le droit de ce candidat à la charge de 
conseiller municipal, Le Défendeur ne peut étre 
contraint de répondre à des fuits qui ne sont pas 
allégués dans la requête, mais ne le sont que dans 
tine ré nse spécia Bovcvas CELLLER Oho Goes COE LIL ELILROLTIIEZILILT 

ELECTION MUNICIPALE, Une élection municipale est nulle 

; si elle est faite hors la présence de la majorité 
des électeurs assemblés, et après un commence- 
ment de votation terminée prématurément... 

“ Une élection municipale est nulle, si les votes sont 
pris sur des feuilles volantes et si le vote est 
pris sans indiquer les personnes pour lesquelies 
on vote ; mais seulement le parti auquel elles 
appartiennent. Celui qui demande le siège doit 
prouver qu'il était éligible... csrrooccceecsccsse cesesess 

EMPHYTÉOTE :— Vide sarsi# D'IMMEUBLES, 

ENQUELE. Un témoin peut, avec la permission de la cour, être 

entendu deux fois pour la mé: 

ENREGISTREMENT, Dans le cas d'une hypothèque générale, 
datée de 1816 et affectant un terrain situé dans le 
comté de Sherbrooke et enregistrée conformément 
aux dispositions de l’ordonnance 4 Vict., ch. 30, le 
défaut d'enregistrement dans le temps que le statut 
10 et 11 George IV était en force, ne peut-être invo- 
qué sans établir que Je débiteur possédait ce ter- 
rain quand ce statut était ainsi en vigueur. Une 
hypothèque consentie par un débiteur peut étre va- 
lablement enregistrée après son décès. Les hypo- 
thèques légales ne sont pas exemptes de l'enregis- 
trement sous la 4¢ section de l'ordonnance 4 Vict., 
Cc s 80... 0000000 00000008 0009000800 006 206050000608 Boness evousee 

“ Les frais d'action priment une réclamation hypothé- 
caire enregistrée «ubséquemment à l'obligation sur 
laquelle le jugement a eté rendu, mais antérieure- 
ment au jugement qui a condamné le défendeur au 
paiement de frais......cce.sccseree sonoovoor sovonones soon eee see 

‘4 Le statut 6 Vict , ch, 15, sec. 2, qui exempte les droits 
seigneuriaux de la formalité de l’enregistrement, ne 
s'applique pas aux intérêts dus sur iceux, en vertu 
d’une convention spéciale subséquente....….. .........…. 

“ Un enregistrement par sommaire d’une réclamation 
hypothécaire fondée sur un acte de donation, qui 
n’énonce pas le montant réclamé, est nul, quant à 
un acquéreur subséquent de bonne foi par titre en- 
registré. Le sommaire doit contenir tout ce qui 
est nécessaire pour constater les droits que l’on 

| veut CONBErTVAP. nue sonsscsnnonooe ones 00e 20000000 ponton 

EXCEI’TION A LA FORME. Une exception à la forme, se 

plaignant que le domicile du défendeur est indiqué 

comme étant de St-Hyacinthe seulement, lorsque, 

de fait, il réside à St-Hyacinthe le Confesseur, et in- 

diquant qu'il y a trois localités portant le nom de 

St-Hyacinthe, est mal fondée... wees. see 
“ :— Vide PROCÉDURE 


ne partie... cecreee TT oo: 
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EXCEPTION PEREMPTOIRE.—Une exception péremptoire, 

ui méle le droit avec le fait, sera rejetée... ........ 

EXCEPTION PRELIMINAIRE.— Vide ACTION EN GARANTIE. 

EXHIBITION DE TITRES. L'action en exhibition de titres est 

‘ maintenant abolie par le statut 18 Vict., ch. 103, sec. 3.. 

EXPERTISE :-— Vide Imrenses. 

EX PROPRIATION. Lorsqu'une loi d’expropriation laisse la dé- 
cision de l'indemnité à payer au propriétaire, a des 
juges de paix, qui sont autorisés à nommer un jury 
à cet effet, ces juges du paix ne peuvent décider le 
montant de l'indemnité par eux-mêmes, mais ils doi- 
vent entendre des témoins... ..........., es sonssnessseses 


F 


FAILLITE :— Vide OR1IGATION A TERME. 

FAITS ET ARTICLES. Les admissions d’un associé en réponse 
à des interrogatoires sur faits et articles, après la dis- 
solution de la société, lient les autres membres de la 
société ..... ..- none sono eos sonnne ee coecccees sensor see © secsesces 

FAUSSE ARRESTATION. Lorsqu’un individu, offrant des mar- 

chandises en vente, est arrété par quelqu’un qui, 
de bonne foi, se prétend propriétaire des marchan- 
dises et qui n’agit pas par malice, cet individu a 
nn recours en dommages contre ce dernier, et celui- 
ci n’a pax droit a l'avis d’action sous le statut 14 et 
15 Vict., ch. 54... seneceee cones ences soon coscceees 

FRAUDE. La cession de tous ses biens par un débiteur irsolva- 
ble faite à quelques-uns de 8es créanciers pour être 
distribués suivant ses instructions A tous ses créan- 
ciers, est présumée faite en fraude et est nulle. Dans 
une opposition à fin de distraire, on peut prendre les 
conclusions d’une action en nullité d'acte, sans avoir 


137 


472 


32 


recours à l’action Pauliemme...... ss. ms, 490 et 499 


‘4 Pour faire annuler un transport, comme entaché de 
fraude, il faut alléguer et prouver l’insolvabilité du 


cédant S0e0e6s 6000000060 es ‘ere. @sesee seeses see. 000006000082 0070060006 . 


G 


GARANTIE. Dans la procédure pour ratification de titre, l’ac- 
tion en garantie a lieu pour faire disparaître les 
oppositions, À moins que le contrat de vente ne 
contienne une convention ex presse uu contraire.... 

“ La garantie est divisible entre covendeurs, qui 
vendent ensemble des parts indivises, mais déter- 
minées, sans stipulation de solidarité........... oes conse 

« . Une opposition à une demande en ratification de 
titre constitue un trouble autorisant le requérant 

. à appeler son vendeur en garantie, et, dans cette 
action, lorsque le bref a émané sous le même nu- 
méro que la procédure originaire, il n’est pas né- 
cessaire de produire une copie du titre et d'aucune 

_ partie de Ja procédure dans la cause originaire... 

“ — Vide VENTE. 

GARDIEN. Une règle contre un gardien qui ne représente pas 
les effets saisis ne doit pas demander une condamna- 
tion pour mépris de cour, mais la contrainte par corps 
jusqu'à ce qu’il représente les effets... son. 

GRAND-TRONC :— Vide MatNMoRTE. 
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H 


HABEAS CORPUS: N’a pas lieu en matière civile... 

HUISSIER :—- Vide SAISI1E-EXÉCUTION. 

HYPOTHEQUE. La garantie résultant d’un acte d'échange 
ne confère aucun droit d'hypothèque, 8’il n’y a eu une 
somme stipulée pour déterminer le montant de telle 
garantie sens socnes cocves ee seccaeaee cocceneee senseeess 

“ La révocation d’une donation onéreuse n’entratne pas 
l'extinction des hypothèques créves par le donataire.. 

“Vide ENREGISTREMENT, 


I 


IMPENSES. L’occupant, qui fait des améliorations sur un 
immeuble, sans le consentement du propriétaire, 

a le droit de recouvrer de ce dernier l’excédent 

de valeur de ces impenses sur les revenus à étre 

| constatés par EXPETty.........cesccces corcssvencs Lenovo see 
INFORMATION CRIMINELLE. Sur une application pour une 
infurmation criminelle pour libelle, la cour remplit 

les fonctions de grands jurés et doit avoir devant 

elle des témoignages qui autoriseraient des grands 

jurés à rapporter un vrai bill. Une telle application 

sera rejetée, si le libelle n'est pas produit avec 

l’atidavit produit au soutien de cette application. 

INJURE. Dan- une action en dommages pour injures, un plai- 
doyer les répétant et,en même temps, offrant de les 

rétracter, sera renyoyé sur défense en droit........... 
INSAISISSABILITE. Une somme .d'argent payable par l’ins- 
| pecteur du revenu pour services rendus par un 
dénonciateur, sous l’acte 14 et 15 Victoria, chap. 100, 


est insaisisgable................ nee cossceees sncsenees 

‘ eo :— Vide SAISIF-EXÉCUTION. 
INSCRIPTION EN FAUX. Il ne sera pas permis de s'inscrire 
4... en faux contre un document comportant être la 


copie d’une déclaration dans une autre cau-e, et 
certifiée telle par les avocats de la partie la p 
duisant nes rss sers soccssnes cosoeses cosses sovece . 
, :«— Vide PROCÉDURE. 
INTERET :— Vide Usure. 
INTERPRE.TATION des obligations :— Vide Remisr. 
INTERRUGATOLRES sur faits et articles. Si la partie interrogée 
sur faits et acticles, au lieu de répuudre catégorique- 
ment, dit qu'elle ne sait pas et qu’elle ne se souvient 
- pas, les interrogatoires seront déclarrs avérés. ........ 
INTERVENTION. Le cessionnaire d’une créance a droit d'in- 
tervenir sur la saisie-immobilière faite au nom 
des c dants, avant la signification «lu tran<port, 
pour le profit du cessionnaire, et d’être déclare 
propriétaire de la créauce et, maitre de la pro- 
cédure. Les cédants ne peuvent s'opposer à line 
tervention, parce que les frais faits par eux ne 
seraient PaS PBYVES,........ secccsscccsceeeee esse secees cores 


J 


JUGEMENT. Le projet d’un jugement pout étre corrigé, tant 
qu'il n’a pas été enregistré... coovsnee 
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JUGEMENT. Un jugement dans une action en réintégrande, 
qui ne contient pas la désignation de la propriété 
unt il est question, est mauvais et sera renversé 


1 sense sono ere coseoec ee e se eeenenens eeseeenss socueees: 


en a 
JURIDICTION :— Vide Comeiresce. 
L 


3.EGS8. Le legs d’une ferme avec le stock et les animaux est un legs 
particulier et, pour obliger le légataire à payer les 

dettes du testateur, le créancier doit prouver que le 

testateur n’avait pas d’autres biens.......................... . 

“« —_-Un legs fait par un père à sa fille à la condition qu’elle 
fasse une chose indiquée devient caduc, si elle ne rem- 

plit pas cette obligation. Dans une action basée sur 

un leg:, si on allègue un legs absolu tandis que c’est un 

legs conditionnel, Perreur est fatale ...........ccsceceseoes vase 

LIBELLE :— Vide INFORMATION CRIMINELLE. 

LOCATEUR ET LOCATAIRE La procédure spéciale sous l’acte 
18 Vict., ch. 108, sec. 16, entre locateur et locataire, ne peut 
avoir lieu, à moins qu'il n’y ait bail ou occupation du 
consentement du propriétaire... ses ses cosesconees 

LOUAGE. Le locataire peut poursuivre le voisin de la propriété 

louée, pour le forcer à enlever une nuisance......... 

“ :— Vide DeMANDE INCIDENTE. | 
LOUAGE DE SERVICES. Un marchand peut renvoyer son 
commis avant la fin de son engagement pour 
absence sans permission, et le commis, dans ce 
cas, ne peut réclamer son salaire pour le temps 
subséquent À SON renvoi... ses cescercesceecenes eccseeees 

“ :— Vide MaATELOTS. 


M 


MAINMORTE. La compagnie du Grand-Tronc de chemin de 


Fer du Canada n’est pas une main-morte......... en. 


ee Les compagnies de chemin de fer ne sont pas des 


corporatoins de mainmorte …..........…. beseecces wenesceees 
MANDAMUS. Sous le statut du Bas-Canada, 2 Vict., ch. 26, re- 
latif aux congrégations religieuses, un membre d’une 
congrégation n’a pas le droit par une action ordinaire, 

de forcer les syndics à remplir une vacance. On doit 

procéder par bref de prérogative......... … eececee eeeseeeese 

MANDAT. Le mandant n’est pas responsable de paiements a 
son agent excédant ce qui lui est dd, i moins qu’il 

ne soit prouvé qu'il en a profité... ss 

“ Le mandataire qui fait illégalement saisir la pro- 
priété d'un autre, est responsable en dommages... 

“ Une action, basée sur un contrat fait par un manda- 
taire en son propre nom, ne peut être porte au nom 

du mandant....sss esse cosecsens cossssecseresene esse nee 
MARIAGE. Le mariage d’une fille mineure, célébré sans publi- 
cations, avec une dispense de l’évêque, et sans le 

consentement des parents, donne un recours en 

dommages contre le curé qui l’a célébré, et il n’est 

pas nécessaire de demander, au préalable, la nullité 


527 


301 


87 


212 
183 


403 


124 
93 


375 


89 
198 


457 


du mariage... uses sos sonsnssenen : do teeee-aeveeeee oe ll et12 


“ Un mariage célébré aux Etats-Unis entre deux 
personnes ayant leur domicile dans le Bas-Canada 
et dont l’une est mineure, est valable et emporte 


cr 
ly 
@œ 
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communauté de biens. Un contrat de mariage sub- 
séquent, fait dans le Bas-Canada, du consentement 
du tuteur du mineur et suivi d’une célébration, n’a 
aucun effet, et cette nullité peut être invoquée par 
le tuteur lui-même sur une action en reddition de 


compte contre ]U1..........cccces cececnces sorcsssscooes 33 et 41 


MATELOTS. Une convention entre le capitaine d’un vaisseau 
et son équipage, faite postérieurement à l'exécution 
du contrat entre eux, par lequel il s'engage à les ren- 
voyer et à leur payer leurs gages dans un port autre 

ue celui indiqué comme le port de décharge, est nulle. 

MATIÈRE SOMMAIRE:— Vide LocArkuR et LOCATAIRE. 

MORT CIVILE. Le condamné à mort par une cour martiale et 
qui # obtenu son pardon ne peut ester en juge- 
ment, ni revendiquer ses propriétés... 

MOTION:— Vide Comréraxck. 


O 


OBLIGATION:— Vide PAIKMENT. 
“ ‘REMISE. 

OBLIGATION A TERME. Un billet promissoire à terme de- 
vient immédiatement exigible dans le cas de 
, ui IO... ccccecacccce vos vonoovos em ones soso ose c ose pose ee esse 
OFFRES LEGALES. Une pièce de monnaie d’or des Etats-Unis 
d’un dollars ne constitne pas une offre légale...... 
OPPOSITION À JUGEMENT. Le Défendeur peut faire casser 
le jngement rendu contre lui comme absent, s’il 
résidait dans la province... seve cssssecres socoonnseo os 


P 


PAIEMENT. Une donation pourra, suivant les circonstances, 
être interprétée romme constituant le paiement 
d’une obligation.......... sens soonce wee nor cosonc none see roc e «. 
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370 
471 
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276 


PEREM PTION D'INSTANCE. Doit être accordée avec dépens 55 et 57 


“ Doit être accordée sur le certificat 
du greffier, quoique ie dossier ne 
soit pas produit........... sonore secce use 

“ “6 Ne doit pas être prononcée sans que 

le dossier soit produit... 

PILOTE. Le pilote d’un vaisseau a droit d’être payé de ses 
travaux pour sauver une partie du gréement du vais- 

seau, outre ses honoraires comme pilote, et, si le pro- 
priétaire du vaisseau a reçu de l'assurance une compen- 

sation pour le pilote, ce dernier peut intenter une action 
directement contre ce propri(taire pour recouvrer cette 

BOM ME 00 sr caseceees sonne covecncee sesessee+ sesceseescnseceee senees 
PLAIDOYER. Dans une poursuite sur une obligation sous 
seing privé exécutée par un procureur, le plaidoyer 

niant le mandat ne doit pas étre accompagné d’un 


56 
398 


221 


affidavit POROSHOHEHESLAS CHHROHOSHOTETES SD 000680 007060 CEebeoE +13 et 414 


«4 :— Vide PROCÉDURE. 
PONT DE PÉAGE.— Vide Crem. 
PRESCRIPTION. La prescription de six mois, quant aux che- 
mins de fer, sous le statut 8 Vict., ch. 25, sect. 
49, et 14 et 15 Vict, ch. 51, sec. 20, s’applique 
aux dommages causés par la négligence des 
employés de Ia compagnie, en falsant brüler 
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tous les restants qui se trouvent sur le chemin 
aprés la construction .…........s.... ersssres so escososee 

PRESCRIPTION. Le recours en dommages des enfants pour le 

décès de leur père, causée par la négligence des 
Défendeurs, se prescrit par un an... ....... © seeaeeeee 

PRETRE :- Vide MaRrAGe. 

PREUVE. Dans une action contre un Défendeur, comme ayant 
été associé dans une société dissoute, le témoignage de 
l’un des associés est inadmissible pour prouver que le 
Défendeur était associé ...........0.. ss. esse concsven ses 

‘Le témoignage du secrétaire d'une compagnie de che- 
min de fer, constatant que les actions ont été transpor- 
tées avant l'institution de la poursuite contre l’action- 
naire, est illégal, et l’action d'un créancier contre un 
actionnaire, sous le statut 14 et 15 Viet, ch. ol, sect. 19, 


n’est pas affectée par ce transport... 
‘4: — Vide ACTION POSSESSOIRE. 
‘6 se FRAUDE. 
“e “ PROCEDURE. 
PRIVILEGE. Les frais de la demande ne sont pas privilégiés, si 
la créance ne l'est pas......... csc ss. ss. 


“ Le vendeur a un privilège sur la chose vendue À 
terme et livrée à l'acquéreur, mais encore en la pos- 
session de ce dernier, et il peut la faire saisir 
par saisie conservatoire pour empêcher sa dispari- 


PRIVILÈGE DU VENDEUR :— Vide PROCEDURE. 
PROCEDURE. Dans le cas d’une inscription en faux, parce que 
le plaidoyer et les exhibits n’auraien Re été pro- 
duits le jour où ils comportent l’avoir été, la partie 
pourra retirer son plaidoyer et ses exhibits et en 
produire d’autres, en payant les frais.......... 0.0. 
Dans une action contestée, sur un billet promis- 
soire, le Demandeur peut inscrire sa cause pour 
audition au mérite sans enquête. ..... smssssosooes soon 
“ Dans une action our valeur d’onvrage fait, “s'il 
est constaté que l’ouvrage a été fait en vertu d’un 
contrat, l'action sera renvoyre..…........................ 
Deux personnes, créancières conjointes et por- 
teurs d’un billet promissoire peuvent en poursuivre 
le recouvrement sans qu'elles soient agsoviées....... 
La légalité d’une saisie, sous les dispositions de 
l’article 177 de la Coutume de Paris, ne peut être 
décidée sur motion... ss serosoone sovossese cososecee 
Le Conseil Privé ordonnera à la cour de première 
instance de transmettre les documents qui ont 
servi a juger la cause en première instance et qui 
n’ont pas été transmis en appel... ss. 
Le Demandeur peut plaider des faits nouveaux 
en réponse à une exception a la forme, et la suff- 
sance de ces allégations de fait ne peut être décidée 
BUT MALION... sms es soconvone secceee eens ceceee seeveeves ceoeer ons 
Les documents qui servent ‘au | jugement dans la 
cour de première instance, doivent être transmis 


sa 


64 


pour servir an jugement en appel..….................s 
6 Te shérif ne peut refuser de rn Oppos un bref 
d’exécution à la demande d’un osant parce 


que ses honoraires et déboursés ne Ine auraient pas 
té payés....... sons conne coscesctsence cooee eeeccececeres 
Une action portée contre un Défendeur mineur 


TOME VI. 34 
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lors de l’'émanation du bref, mais majeur lors de sa 
. * signification, doit être renvoyée... deeeeeese - 
PROCEDURE. Un jugement rendu sur confession ne peut étr 

attaqué sur motion, après qu’il a été enregistré. Le 

fait que l’avocat du Pemandeur a aussi comparu 

pour l'avocat du Défendeur n’est pas une irrégula- 

rité qui le rend absolument nul......... senosse ee sosceconse 

st Une partie qui néglige par inadvertance de ses 
procureurs, de produire, dans les délais requis 

par la loi, une contestation d’un rapport de distri- 

bution, n’obtiendra pas ensuite la permission de 


produire cette contestation... sors coocaeeseces 
«6 Un second avis de cautionnement comporte une 
renonciation à un premier AVIS..........ecccesccsccscesess 
te :— Vide ACTION EN DECLARATION D’HYPOTHEQUE. 
“ ‘  AMENDEMENT. 
a ‘(ARTICULATION DE FAITS. 
as ‘© BREVET D'INVENTION. 
ae ‘© CAUTIONNEMENT POUR FRAIS. 
“ “  D&CLARATION. 
a ‘ DEMANDE INCIDENTE. 
“ “ DéPpxs. 
rt ‘4 ELECTION MUNICIPALE, 
“ 6 EXCHPTION A LA FORME. 
«6 4 GARANTIE. 
6 ‘6 INFORMATION CRIMINELLE. 
te © INJURE. 
“6 “ JUGEMENT. 
a ‘¢ LEGs. 
"ee “ LOocaTEUR et LocaTalRy. 
a ‘ OPPOSITION A JUGEMEST. 
“4 ‘© PLAIDOYER. | 
LE ‘ RÉPONSE EN DROIT. 
“ “ 'Trers—Salsi. 
QU #4 VENTE. 
PROCES PAR JURY. Il n'y a pas lieu à un procès par jury 
pour mutilations faites à un cheval... 


PRODUCTION DE LA CONTESTATION. Vide PROCÉDURE. 
PROPRIETE :— Vide ImMPENSEs. 


R ® 


RAP/ORT D’ARBITRES. La partie peut prouver par preuve 
testimoniale que les arbitres ont refusé d'entendre 
ses t‘moins,#«i le rapport ne constate pas que ces 


468 


315 


456 


témoins ont été entendus... ccccccccccecces cesccecsrecese. OF Ot 58 


RATIFICATION DE TITRE :— Vide GaraxrTie. 

RECORS:— Vide Sars1e-ExÉCUTION. 

RECUSATION. Une récusation ne peut être faite que par écrit. 
L'inimitié capitale, mentionnée au 8° article du 
titre 24 de l'Ordonnance de 1667, doit être une ini- 
mitié de la part du juge et les canses de cette ini- 
mitié doivent être déclarées... … sers coseeess 

REDDITION DE COMPTE. Le secrétaire-trésorier, qui a déjà 

rendu ses comptes, n’est pas sujet à une action 
en reddition de compte et, s'il y a des erreurs 
dans son compte, on doit procéder par action 
en réformation de COMPte......cccececcrecsecscesevecer 
“ Un compte, rendu en bloc par un tuteur à son 
mineur devenu majeur et sans piéces justifica- 
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tives, est nul, et, dans une poursuite en reddi- 

tion de compte, le plaidoyer alléguant ce 

compte est mal fondé... cones asesseees 

REMISE. Dans un contrat contenant une remise, il n’est pas 
nécessaire que la considération soit exprimée et, dans 

ce cas, les formalités de droit quant aux donations ne 

sont pas obligatoires à peine de nullité... se. 
REPRISE D’INSTANCE. Dans une poursuite intentée par deux 
associés sur un billet promissoire, lorsque l’un 

d'eux décède pendant l'instance, il n’est pas 

nécessaire de reprendre l'instance, quand la 

cause est inscrite pour preuve... conne sense sneceees 
RESPONSABILITE. Dans le cas d’une saisie-arrét avant juge- 
ment qui a été cassée, la cour n’accordera que des 
dommages nominaux, s’ilest établi que le Deman- 
deur sur la saisie-arrêt avant jugement avait des 
raisons de soupçonner le Défendeur, quoiqu'il ne 
, puisse justifier complètement le procédé 0 sensceces 
causés dans la construction d’une bâtisse qu'il a prise 
en «OU8-bail...... ms... essence sessions peesevesseecnce sovone see 
L’épouse et les enfants d’une personne décédée par 
suite d’un accident peuvent recouvrer des dommages 
de l’auteur de l'accident sans faire une preuve spé- 


cs 


Le propriétaire d’un chien vicieux, qui le garde pour 
le faire battre, sera condamné à des dommages exem- 
plaires pour une morsure faite par ce chien à un 
CMAN tere.cccscesereeees eececcescrerces wecescbos scons seeses cesceeeeeees 

:— Vide CORPORATION MUNICIPALE. 

‘  :—Vide MARIAGE. 

RIVIERE NAVIGABLE. Le propriétaire d’un moulin n’a pas 
le droit d’obstruer la rivière en érigeant un beaume 
à travers cette rivière, et ceux qui y ont intérêt 

uvent rompre ce beaume pour y faire passer 

eurs billots....... enaseeons cccscceeees nero noce comes enesee 

ROUTE :— Vide CHEMix. 


S 


SAISIE-ARRET. Un affidavit pour saisie-arrêt, dans lequel on 
se sert du mot “celer” au lieu du mot “recéler,” 
est suffisant... ............ ss, cevenees Léesssemennooes 

“ AVANT JUGEMENT: Vide RESPONSARILITÉ. 
SAISIE DIMMEUBLE. Un immeuble detenu par l’emphytéote, 
après Vexpiration du bail, peut être saisi comme 
appartenant au baïilleur.....….. se sense 

SAISIE-EXECUTION. L’épée d’un militaire est exempte de sai- 

sie comme formant partie nécessaire de ses accou- 
trements.......... ss ceseccnersececsaceces PRÉC TELETETEE 
Une opposition, fondée sur ce que l'huissier fai- 
sant la saisie n’est pas un huissier du shérif, ne 
peut être maintenue, le bref d'exécution ayant 
été remis à cet huissier par le shérif........ evceccoes 
Un recors n’est pas nécessaire pour la rendre 
valide... ss css none ceescece ceccceseccesccaseseneces 
SAISIE-IMMOBILIÈRE. En matière de saisie immobilière, il 
n'est pas nécessaire de spécifier au procès-verbal de 
saisie et aux annonces, la contenance de l’immeuble 
BRIS À esse socss ace oe eas eecascesceeosece senn neesences sec csseeees ansesees 


L'entrepreneur n'est pas responsable des dommages 
? 
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ciale de la valeur de la vie de cette persoune......... 66 et 69 
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SAISIE-REVENDICATION :— Vide Vexte. 
SECRETAIRE-TRESORIER :— Vide REDDITION DE COMPTE. 
SERVITUDE. I] n’y a pas lieu à l’action négatoire, quoique 
l'héritage en faveur duquel une servitude de coupe 
de bois a été créée ait été agrandi, s’il, n’appert que 
la servitude soit, en conséquence, devenue plus 
ONGTEUBE..........e0000 Do cen cee cocee wees conee ceeeee cancer messes see 
“ Quand deux propriétaires possèdent des places de 
moulins sur le méme cours d’eau, sur lesquelles 
Pun ne peut construire un moulin sans faire tort à 
l’autre, le premier occupant doit avoir la préférence, 
et a le droit de demander que l’autre soit contraint 
; À démolir aa chaussée... uses ee oncaccecescs eee … 
SHERIF. Le shérif n'est pas tenu en loi de payer les frais de 
route et de voyage, fuits par un constable, pour con- 
duire à la prison commune d’un district une personne 
accusée d’une offense criminelle ........... eeees encase ceceneseaes 
“ :— Vide PRoCENURR. 

SOCIÉTÉ. Dans une action pro socio alléguant que le Demandeur 
a annuellement rendu compte de sa part des ope 
rations de la société, il n’est pas nécessaire d’oftrir 
ce compte avec la déclaration; mais la preuve doit 
en être fuite... sous ccneeceeseeesseeesceee avesceeee cose . 

“ Dans un contrat entre plusieurs individus pour l’ex- 
ploitation d’une entreprise, Jes cessionnaires de quel- 
ques-uns des associés ne peuvent agir de maniére a 
nuire à l’entreprise et, s’ils le font, les autres socié- 
taires peuvent deinander la rescision du contrat et 
dex dommages... sconces ceases cnsveecescen cease ces tucsseces 

“ Une déclaration faite sous le statut 12 Victoria, ch. 67, 


SOCIETE PAR ACTIONS. Les personnes désirant se former en 
société par actions sous le statut 13 et 14 Vict., ch. 28, 
sont responsables solidairement des dettes contractées 
avant la transmission au secrétaire provincial d’un 
double de la déclaration requise par la section 3 de ce 
statut... ........ none ones conne ocoes passsosen nenseec es gossnere sus us 

SUBSTITUTION. Dans le cas d’un legs par le testateur à sa 

femme et au cas de son décès à son fils et à ses 
héritiers, et au cas du décès du fils au fils ainé de 
ce dernier et à sex héritiers; au cas du décès du 
fils et de la femme, le petit-fils recueille sans subs- 
titution...…..... ............ se Lessense sonne woneerercoseeeces 
SUBSTITUTION DE PROCUREUR. La substitution d’un pro- 
cureur à un autre, du consentement de la partie, 
sans désaveu, a l'effet d’un acquiescement à la 
procédure du premier... secs sorsns soconore cceces esse 
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TEMOIN. La taxation d'un témoin ne peut être revisée subré- 
quemment par la cour... ... secs. so «sense 
“ Le droit d’un témoin est de se faire taxer par lac cour et 
non de porter une action punr Quantum Merutt.coces cones 
“6 — Vide ENQUÊTE. 
TESTAMENT :— Vide Legs. 
TIERS-SAISI. Lorsqu’un tiers-saisi réfère, dans ra déclaration, 
ques documents, il peut être contraint de les pro- 
TRANSPORT :— Vile VENTE. 
TUTEUR :— Vide Repvition DB COMPTE. 


U 
USURE. Le contrat usuraire n’est nul que pour l'excédent d’in- 
térêt permis par la loi... ceccerocees ss. eeesecssconceces: 

V 


VAISSEAU :— Vide MATELOTS. 
VEN DEUR :— Vide PRIVILÈGE. 
:— Vide PROCÉDURE. 

VENTE. L’acquéreur d’un immeuble dans la contenanre duquel 
il y a déficit peut réclamer du cessionnaire du prix de 
vente une diminution sur le prix cédé proportionnelle 
au défant de contenance. L'acceptation d'un transport 
ne rend pas le débiteur non recevable À oppcser au ces- 
sionnaire les exceptions qu'il aurait pu cnposer au 
créancier Cr DAN tes.... veces. coseseec-oeses: canes: eosenees use 

‘6 Le vendeur d'effets vendus à crédit ‘et a terme “peut les 
revendiquer en la possession de l’acheteur qui est 
devenu insolvable. Ce privilége existe quoique les effets 
aient cessé d’être en totalité dans les mains «le l’ache- 
teur. Un affidavit n’est pas nécessaire pour obtenir le 
bref de saisie-revendication en pareil cas, et la signifi- 
cation de la déclaration peut être faite au bureau du 
shcrif sous l’acte de la 7° George 1 V, ch. 8..... ase 

“ Lorsque trois chaînes jointes ensemble sont vendues, la 
livraison n’est parfaite que lorsque les trois chaînes ont 


été livrées......... esse novene waneneecrencees coscesces eeneerscnens one eee es 
“ L'union de deux corporations civiles pour n'en former 
qu’une seule ne constitue pas une vente... .. se... Re 
“Vide GARANTIE. 
‘e — Vide PROCÉDURE. 
VENTE DE CREANCE : — Vide IN1ERVENTION. 
— Vide Vi.ntr. 


VENTE DE VAISSEAU. Le titre donné sur vente d’un bateau 
à vapeur et de ses agrès, en vertu d'un mandat 
émané par un juge de paix, pour le recouvrement 
de gages de matelots, est insuffisant pour main- 
tenir une action en revendic ation, s’il n’est pas 
constaté que le bateau à vapeur a été enregistré 
et était du Bas-Canada.............. secettcscceteorees 
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VOITURIER. Celui qui se charge de transporter des effets 
comine voiturier ne peut ensuite se soustraire à la 
responsabilité, en soutenant qu’il n’est qu'un agent. 

Le consignataire doit se tenir sur les lieux pour sur- 
veiller le déchargement de la cargaigon.... .......000.... 461 


“ Le voiturier, qui entreprend de transporter des ma 
chandises de Québec à Chicago, avec le droit d'en 
faire le transbordement a Kingston et qui se conforme 
à l’usage de ce port en transbordant les effets d'un 
vapeur sur un vaisseau à voile, n’est pas responsable 
de la perte de telles marchandises occasionnce par le 
naufrage de ce vaisseau à voile......... wecceese covscscs covers 154 
mer ne eg aes ee 
STATUTS IMPERIAUX. 
ANNÉE. | Pacss. 
1756-1757, 30 George I), ch, 24, sec. 8, ..….. .............. 34 
1785, 25 George JIT, ch. 2, sec. Y.......... euceccestescces ce. 93 
1825, 6 George IV, ch, 59...... cc... esscesceecec acces: sense e 148 
1837-1858, 1 et 2 Victoria, ch. 110, sec, Ds. sense screcsees cu. 316 
1840, 3 et 4 Victoria, ch. 35............ wo ec ee nas srssns sec noesssosemes ss 329 
ORDONNANOES 


DU GOUVERNEUR ET DU CONSEIL LEGISLATIF DE LA 
PROVINCE DE QUEBEC. 


ANNEE. PAGES. 
1777, 17 George III, ch. Be nes encens os coscccvees 3937, 343 et 350 
1784, 24 Georze III, ch. 1..... sees cuccccees sennecsce eececcces cece cece ccccvees cece 212 
1785, 25 George III, sec. 2............ RUES sossecee anses guess sencrs secoue vos 60 


STATUTS DU BAS-CANADA. 


ANXÉE. PAGES. 
1809, 49 George ITI, ch. 126 ne ceceseees onenes cccecscscoses. 261 
1812, 52 George ITT, ch. & sec. 6... see cons cece: cecees … 212 
1827, 7 George IV, ch. 6........... bees veee decaces ceccceres gosses cece … 28 
1827, 7 George IV, ch. 8.......... eus v0 0 conne ssvee poncsoees 227, 230 et 231 
1829, "9 George IV, ch. 20... un sus 323, 326 et 360 
1829, 9 George IV, ch. 73, sec. 1, art. 14........ snoneremenenee ences $29 
1829, 9 George IV, ch. 77 ....c.cccccsceccees » seaeseas, Gacecscccecencces … 390 
1830, 10 et 11 George IV, ch. 8......... Lhe eee eee ones 387, 388 et 389 
1834, 4 Guillaume IV, ch. 33, sec. 23........ desccceesmeceeses sons ans 29 
1835, 6 Guillaume IV, ch. 28......... cn cece cvecsse o seceecess 237 et 238 
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ORDONNANCES DU CONSEIL SPECIAL. 
ANNÉE. Paces. 
1838, 2 Victoria, ch. 26 ..........ccccosescoveccesseecescconcee suceuse soacecs 375 et 376 
1838, 2 Victoria, CH. On rs nes sn ss sons covecccese sscccess sessevecsaevasecs 459 
1840, 4 Victoria, Ch. 30... esse sssccccatvecnssees concetes on eocess 887 et 388 
1840, 4 Victoria, ch. 80, sec. 4... eee soso cecsescessccscectcecsees . 3860 
1840, 4 Victoria, ch. 30, SEC. BO........0..cccccnecceces concnvees seseovensee 162 et 163 
STATUTS DU CANADA. 

ANNÉr PaGEs 
1841, 4et5 Victoria, ch. 25, gec. 55 sun seceue ses cocsesesectess coucesces 34 
1842, 6 Victoria, ch. 17...........ccccesececereconeessccenscecee on ceccenece 179 
1843, 7 Victoria, ch. 10, secs. 31, 32, 66, 67............ bose noveneses 860 
1843, 7 Victoria, ch. 29° BOC. G..ccssecssoecccecesscecees cescseess socessece 369 
1843, 7 Victoria, ch. 22, sec. 12........-0 ote core see à evene norvoces 360 
1845. 8 Victoria, Ch. 25... rss esnsssersserse cs Moose 108 et 125 
1845, 8 Victoria, ch, 25, rec. L....... .... soseneene eeeeeees cennosces 136 
1845, 8 Victoria, ch. 25, Sec, 4Q..csccsse os ccsteccsece serssesereeeess 8,4 et5 
1846, 9 et 10 Victoria, ch. 95, Section GO........scccscssseesesccoees coseceees 205 
1847, 10 et 11 Victoria, ch. 6....... lace ccccseeseeevene encceees a cecesescecs sevees 82 
1847, 10 et 11 Victoria, Ch. 7... ccc ccscccsevees sesccesccseseces cccecsesesoners sees 330 
1848, 11 et 12 Victoria, Ch. Mu nee cecsececescoescecscsesesssess oastsvens 412 
1849 12 Victoria, ch. 22, Bec. 21... ss. 341 
1849, 12 Victoria, ch. 22, 800. 25... ccssccsceccceee epeessccevences 371 
1849, 12 Victoria, Ch. 24....ccccccsssescessesses cencenee 477, 481, 482 et 484 
1849, 12 Victoria, ch. 24, gec. 12......cccccvssccccee ees 481, 483, 485 et 486 
1849 12 Victoria, ch. 28, 8ec. 7....ccssceuscsssccscccecsscccsesces coscceees 145 
1849, 12 Victoria, ch. 35 sec. 25... eee seseeeees 304 
1549, 12 Victoria, ch. 38, 3 32..........ccccssescocesecceceree sesesenseceeoas 19 
1849, 12 Victoria, ch. 38, BC. Lune. source ccsssescesecees 203 et 204 
1849, 12 Victoria, ch. 38, 880. BB. D seesrenes .…… 315 et 319 
1849, 12 Victoria, ch. 38, sec. 87... uen sos sous sonooosooooouu see 290 
1849, 12 Victoria, ch. 38, 8ec. 91......cscccccsssecscescseere geese cacsacees 2: 
1849, 12 Victoria, ch. Ds cessccccsonssceccsssscces conse saseeeene 240 et 246 
1849, 12 Victoria, ch. 41, see. 16... ne ssenseneees 145 
1849, 12 Victoria, Ch. 42.........ccsccscccsssecsccecccs cecceeecseccens 371 et 467 
1849, 12 Victoria, ch. 42, 8ec. 8... seceee scesecncss soso ne 180 
1849, 12 Victoria, ch. 57, gec. L..cccccsccsescccsceseseeccccusccosssceesesens 240 
1849, 12 Victoria, ch. 42, 860. 12.....cccccccesecesecesescencoseosees 172 et 173 
1850, 13 et 14 Victoria, Ch. MB ner. cueuee 473, 474 et 475 
1851, 14 et 15 Victoria, Ch. Lure en enrcrers rene. coran, 332 et 333 
1851, 14 et 15 Victoria, ch. 51... ssessseees 108, 121, 405, 406, 407 et 408 
1851, 14 et 15 Victoria, ch. 29, sec, 20.........ccsceeecencccee coceveceseccs 3, 4et5 
1851, 14 et15 Victoria, Ch. Bd sn sesesteesscsscneeseeseeess 32 et 34 
1851; 14 et 15 Victoria, ch. 60, sec. 2... ns sesscscscensceeecs 325 
1851, 14 6415 Victoria, Ch. 73......ccssssssssecssscesccessssessesccesscee sessseees 106 
1551, 14 et 15 Victoria, Ch. M ccccccsccccccs sus secoovossee cocecens veseccurs 157 
1851, 14 et 15 Victoria, ch. 96, 8ec. 14........cesscssctesscccscees cocnceceeseccss 380 
1851, 14 et 15 Victoria, ch. 98... sens sessse sescnecees connues covseees 330 
1851, 14 et 15 Victoria, Ch. 100. ses neo see coeeeescesecscssencses cecess 248 
1851, 14 et 15 Victoria, ch. 102 .c..c+csvssecscseseteceses eus vroraes. sssoceesseees 179 
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1851, 14et 15 Victoria, ch. 128... eee sonne. Lecacsesereeees 141 
1851, 14 et 15 Victoria, ch. 128, sec. 34...... cee cenecccteesacs sevens tases secs 226 
1851, 14 et 15 Victoria, ch. 128, sec. 66.................. seeee . 137, 151 et 153 
1851, 14 et 15 Victoria, ch. 128, sec. 68 ............. se 138,150 et 151 
1851, 14 et 15 Victoria, ch. 128, sec. 69... saseeeee, 139, 151 et 152 
1861, 14 et 15 Victoria, ch. 128, sec. 70........... Lesonns nos ceeeeeece sonseeens 153 
1851, 14 et 15 Victoria, Ch. 128, sec. 74............... 140, 143, 147, 148 et 149 
1851, 14 et 15 Victoria, ch. 128, SOC. 78... ccnsceces sous seccenecs 150 
1852, 16 Victoria, ch. 37.......... ennnner ce vannes concn saceceesseceees 107 et 120 
1852, 16 Victoria, ch. 89... es semence. 100, 120 132 et 184 
1852, 16 Victoria, ch. 75...........  deneee peneeo eee sesenene seneccesseuees 108 
1852, 16 Victoria, ch. 76...... cence sescecscsscceces secceeesecseneves 107 et 120 
1852, 16 Victoria, ch. 152...... ....-ceccscesscceescesseescae vence sencsces 225 
1852, 16 Victoria, ch. 158, sec. 9... osseuse 471 et 472 
1862, 16 Victoria, ch 199, sec. Qo avcccacccrccceracscecserseces soscoc cesse 470 
1853, 16 Victoria, ch. 80, sec. 2. 336, 337, 340, 342, 343, 347, 350 et Se 
1854, 18 Victoria, ch. 3... ose cose coco -coseeassconees 

1854, 18 Victoria, ch. &3............00 100, 107, 108, 117, 120, 121 et 12 
1854, 18 Victoria, secs. 34 et 38... eens ceccnceeseenees 127 et 128 
1855, 18 Victoria, ch. 84....... Le debeuscetceeees caen se cenctecenessess escceers 179 
1855, 18 Victoria, ch. 100, sec. 4, 3 9... ses sons cesees 412 
1855, 18 Victoria, cb. 100, sec. 31, QQ. rece sous covcevececs succes 396 et 397 
1855, 18 Victoria, Ch. 100! BC. 35 ..ccessscccces ace renonce 164, 105 et 200 
1856, 18 Victoria, ch. 100, sec. BD ic ccccs cncceens cececcccsecsacs 409 et 410 
1855, 18 Victoria, ch. 100, BOC. 45... cece cece coeeeeee Lesserses 410 et 412 
1855, 18 Victoria, ch. 103, sec. 3... seenssceceescsseee 10 
1858, 22 Victoria, ch. 48, sec. 13............ Rececccecesascecs seeces steer 129 
1888, 51 Victoria, ch. 29, sec. 86... soso neseeseceees 405 
1888, 51 Victoria, ch. 29, SOC. 287......cscceecececs sovecces ssccceessseeees 3 


PaGEs. 
Chapitre 30), soc. 7... rss ressens cenenses caserne senses 471 
Chapitre 61, sec. 7................. ceeeeseetscecessaesereesecasencese: aenees cannes tes 477 
Chapitre 61, 8ec. 28......scccesssesesceseescnsees res serre eennaeees 477 
Chapitre 61, sec. 30............ DECETECEUES TESTS TEEN EENC TETE EST ETC EEEELENEEEEEEE 476 
Chapitre 74, 8ec. 55... re. sesenertaceee coreasee: censerees 235 
Chapitre 127... ue senconsse sossecees sononene ren sonccesese peseeeess ss sen … 334 

STATUTS REFONDUS DE QUÉBEC. 

ARTS. PAGES 
2124 nnnnns soc see conansans sovnoasoe sonscees. voocos oo coves see sons meresese à sonsosr conne 21 
0402... Loose seeacsess Lensenecrennnee sonoeonen rene scene messosone es oncsoe ce ceeeee 240 
BOSD ...cescssscecccseccecscsses voor non seccns sonne sesose ee vonnosonnonsee soncetees 168 et 178 
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CODE CIVIL. 

ARTS. Re” ARTS. PAGES. | ARTS PAGES. 
38... esse 1056 .....ececcccessrecces 899 | 1998... ........227 et 402 
L1Q.ccces seccccces- 11 et ao 1228 ......2008 seve soc 414 | 1999... 2.2... ccceees … 227 
135... se soccer 35 | 1246... covessce 472 | 2009...  covccceseees 59 
177 .....0. cceccscoosccees 353 | 1501 ...... messe 418 | 2034... nee 162 
388... ccccveccscccces 94 | 1571... 251 | 2044... secsecces 417 
504  sococe sovononee 214 | 1598... 41712084... .… cece sees 55 
BB encore soon e 391 | 1616... 183 | 2121 .…........….......... 162 
B16...... ssccceccscvcees 391 | 1624... rec 21812136 oc... eseseeee 264 
836... once. 94 | 1727...... cevccscsscccces 89 | 2262... nue. 399 

1058... ee csocvee 418 | 1891... oncoee 478 | 2272 ...cvecscencvscccece: 53 

JOBB 0.0.00. 00 veccoseneees 398 | 1892... ...…. 4115 

CODE CRIMINEL 
ART. a PAGE. 
557, ..cccocsecccces scoccecses cous cecescesseaescenspecsecssanenensonees ssescsoscesaeeees 380 
CODE DE PROCEDURE CIVILE. 

ARTS. Pauss. | ARTS PaGes. | ARTS. Paes. 
Le scccsccees 50! 418.2... .ccccccccrsesece 157! 763... 491 
DB ee. caccose cvenees BEB |} 419... ss eee 1571 773 ....ccccecccss-cccees 180 
D ns conmsrovonvese 203| 4286... ccccecccccce 477 | T9B .....ccceccccsssseces 471 
4D cisscccccees cesseeees 488 | 444... eceeeees 415! 796 ee 413 
116 ss cceccecees wo 50! 435... mousse 415, 798... 4i7 et 489 
129 ....cccccccescccccess 271 4538 .......ccccccccsecees 92 80 see mrmen eee 489 
135...... voces 1,27 8119) 472...... ccc. -cecevenes 301. 808... 19 
145 374 et 414| 478...... ....… - 23 et60 819.371 ,400,458,459,467 
150 .......cccorscvcccees SOB | 479 .....ceecccececcecess 4 re 170 
159... ne. seceee … BIB | 483... cccccccscoccees 60 | 334. cece vacances 170 et 227 
176 ses. me scccceces 232 | 523... cco ceceeee. 404 854... 400 
274 ..cccsce covece co. 3521 560... oo n ee 20, 866... ne 227 
280... noces ne D1 et 225 | 597... 53 ee | > 375 
B20 ...cccccccecccccccces 489 | 632... nes 224 LUAS 2... ccc eecsscecceee 86 
TAB ...ccccccccsccccccece 92 | 638... . 249 , 1183... eee 400 
417... ee senocoee 1571 742... 352 | 1231... 469 et 470 

CODE MUNICIPAL 

ARTS. Paces. | ARTS PAGES. 

DOT scene cccccsccecccssevscsevsccsces 164 | BBO... ....ccccs encore nee 409 

DOE ...cccccccccccccccssccvcccess AUTRES 164 | 53. nn nee senccccecseseescers 409 

807 ...cccccccccccccceccs ceccccsessccsces 184 | 560... nn scenes cccccece’ ceseces 409 

B27 .ccccccccceccccccececscccecscesacescs 396 | 748 ......ccccccces rune sesssccees 410 

356... nn sev cncconcccscescocseecesens 200 | 829 wee $410 
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